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OF  CABS8   ABOUED   AND  DSTSSMINKD  tN 
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QUEEN'S  BENCH,  COMMON  PLEAS,  EXCHEQUER, 

Cft^tqutr  CjftanAer 

AND 

COURT  OF  CRIMINAL  APPEAL. 


BOSHELL  V.  ANDERSON.  .  j.   ^  jg^g 

Queen's  Bench 
(Queen's  Bench.)  "T^^S^ 

LiBSL. — The  Bummons  and  plaint  contained  two  paragraphs,  charg-  J^,.^.  ^^^^ 

for  libel,  charg- 
ing the  defendant  with  printing  and  publishing  certain  libels,  of  and  ing  the  defend- 
ant with  print- 
concerning  the  plaintiff,  and  of  and  concerning  him  in  his  occupation  ins  and  pnb- 

liwr'TPg  a  hbel, 
and  business  as  a  factor,  and  his  mode  of  managing  said  business,  ofandoonoem- 

To  this  the  defendant  pleaded  that  he  did  not  print  or  publish,  or  tiff,  and  of  and 


concerning 


oc< 


cause  or  procure  to  be  printed  or  published,  of  or  concerning  the  j^i^n  in  hu 

plaintiff,  or  of  or  concerning  him  in  his  occupation  or  business,  or  of  ^^^^  ^^ 

or  concerning  his  mode  of  managing  or  oondacting  his  bnsineos,  the  p^»^ 

libels  in  plaint  mentioned,  or  any  part  thereof,  in  manner  and  form  ^    ^^    °?^ 

in  plabt  alleged.  ^>  or  canse 

to  be  printed 
or  published,  the  libel,  of  and  concerning  the  plaintiff,  or  of  and  concerning  him  in  his 
trade  and  bnainess. — Held,  on  appeal,  that  the  proper  issne  on  such  pleadings  was* 
whether  the  defendant  printed  or  published  the  hbel,  of  or  concerning  the  plaintiff  in 
his  trade  and  business? 

Held  aUot  that  a  pftrtr  appealing  from  the  issne  settled  by  a  Judge  is  not  enti- 
ded  to  a  postponement  of  the  trial,  or  a  stay  of  execution  on  rerdict  and  judgment, 
when  the  Judge  at  the  trial  approves  of  the  issues. 

Held  also,  that  on  an  appeal  motion,  affidavits  subsequently  filed  cannot  be  used, 
and — 

Per  MooBB,  J. — ^Eyerv  material  fact  in  a  plaint  may  be  trayersed  without  an 
affidavit,  but  it  must  be  done  by  separate  defences. 

TOL.  6.  1  L 
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E.  T.  1856.       Notice  of  trial,  with  the  abstract  and  issnesy  was  served  on  the 

^    -, — f     2l8t  of  January,  and  the  issues  not  being  returned  approved  of,  a 

^  summons  to  settle  the  issues  before  Crahptoh,  J.,  was  served, 

ANDERSON,  and  he  directed  two  issues — First,  whether  the  defendant  printed 
or  published,  or  caused  to  be  printed  or  published,  the  libel  in  the 
first  cause  of  action  mentioned,  of  or  concerning  the  plaintiff,  or 
of  or  concerning  the  plaintiff  in  his  occupation  and  business,  or  of 
or  concerning  the  plaintiff's  mode  of  managing  and  conducting  his 
said  business,  as  alleged  ?  The  issue  on  the  second  paragraph 
was  to  the  same  effect.  On  the  5th  of  February,  before  the  case 
was  called  on  for  trial,  defendant's  attorney  served  a  notice  caution- 
ing the  plaintiff  from  proceeding  to  trial,  and  giving  him  notice  of 
appeal  from  the  issues  as  settled  by  Crahpton,  J.  Notwithstanding 
this  notice,  the  trial  was  proceeded  with,  and  a  verdict  found  for  the 
plaintiff.  On  the  13th  of  February,  pursuant  to  notice,  an  appli- 
cation was  made  to  the  Chief  Justice,  to  stay  judgment  and  exe- 
cution on  this  verdict  until  the  following  Term,  or  until  the  appeal 
motion  was  disposed  of,  which  was  granted,  on  the  terms  of  the 
defendant  lodging  in  Court  the  amount  of  the  verdict,  and  £50 
on  account  of  costs,  his  Lordship  expressing  himself  entirely  satis- 
fied  ^ith  the  findings  of  the  jury. 

Macdofiogh  (with  him  R.  Armstrong)  now  moved,  on  behalf  of 
the  defendant,  by  way  of  appeal  from  the  order  of  Cramfton,  J^ 
that  same  be  varied,  by  directing  that  the  admission  made  in  the 
abstract  for  Nisi  Prius,  to  the  effect  that  the  defendant  admitted  the 
printing  and  publishing  by  him  of  the  libels,  be  expunged,  and  that 
an  issue  be  granted,  whether  the  defendant  printed  and  published, 
or  caused  and  procured  to  be  printed  and  published,  the  libels  in  the 
plaint  mentioned,  or  either  of  them  ? 

The  traverse  of  the  allegations  in  the  plaint  was  proper,  and  if 
the  defence  were  ambiguous,  the  plaintiff  should  have  moved  to  set 
it  aside  as  embarrassing.  The  issues  as  settled  admitted  the  printing 
and  publishing  of  the  libels  by  the  defendant,  of  and  concerning  the 
plaintiff,  which  would  in  fact  have  been  admitting  the  entire  cause 
of  action.  There  ought  to  be  two  issues ;  first,  whether  the  libel  was 
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publiflhed  at  all?  secondly,  was  the  libel  published  of  and  concerning  E.  J.  1856. 
the  plaintiff  in  his  occupation  and  business  ?  but  the  only  question 
on  these  settled  issues  was,  whether  or  not  the  libel  referred  to  the 


QueeH*$  Bench 

B08HELL 

V. 

plaintiff?  anperson. 

RoUeiUme  and  J.  Clarke^  contra,  were  proceeding  to  read  an  affi- 
davit  filed  since  the  hearing  of  the  motion  before  Cbabafton,  J., 
when  Macdonogh  objected  to  its  being  used. 

Lbfbot,  C.  J. 

An  appeal  from  an  order  can  only  be  heard  on  the  same  docu- 
ments used  in  obtaining  or  resisting  the  order,  unless  there  be  some 
most  unusual  circumstances  to  take  the  case  out  of  that  general  rule. 

RoUestone. 

There  could  be  no  other  issue  juif^  on  the  defence  than  the  one 
tendered ;  defendant  might  have  said  ho  did  not  print  and  publish 
the  libel,  and  that  he  did  not  print  and  publish  it  of  and  concerning 
the  plaintiff  in  his  business  and  occupation ;  but  this,  being  a  defence 
of  double  matter,  would  have  required  an  affidavit,  before  ap  order 
for  liberty  to  plead  that  matter  would  have  been  granted.     A 
defendant  cannot  traverse  two  several  matters  alleged  in  a  plaint. — 
[Moore,  J.    What  do  you  say  to  the  71st  section  of  the  Common 
Law  Procedure  Act,  that  defences  by  way  of  denial  shall  take  issue 
on  some  one  or  more  than  one  material  matter  of  fact,  alleged  in 
the  plaint,  and  all  defences  which  admit  the  matter  complained  of, 
but  rely  on  matter  of  avoidance,  excuse  or  justification,  shall  be  so 
expressly  pleaded  ?  Might  not  the  defendant  deny  the  matter  of  fact, 
and  traverse  that  the  libel  was  of  and  concerning  the  plaintiff? — 
LsFBOV,  C.  J.    There  might  be  one  hundred  matters  constituting 
one  defence ;  but  if  there  be  a  second  substantive  defence,  that  can- 
not be  pleaded  without  leave.] — A  defendant  may  plead  several 
matters,  if  they  all  point  to  one  defence,   but    not  substantive 
defences ;  and  the  66th  section  of  the  Common  Law  Procedure  Act 
must  be  read  with  the  71st,  that  requiring  the  defence  to  state  all  facts 
which  constitute  the  ground  of  defence,  in  ordinary  language,  and 
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E.  T.  1856.  without  repetition,  and  as  concise  as  is  possible,  consistent  with 
*  .y  ,^  clearness ;  and  if  such  defence  is  only  applicable  to  a  portion  of 
BosHEix     the  pleading,  the  portion  shaU  be  referred  to. 

Ajn>SB80ir. 

Armstrong  replied. 

Lefbot,  C.  J. 

The  ruling  of  my  Brother  Cbamfton  was  quite  right  The 
plaint  complained  of  two  libels,  of  and  concerning  the  plaintiff,  and 
of  and  concerning  him  in  his  business  and  occupation.  The  defend- 
ant was  at  liberty  to  traverse  one  or  both  these  allegations,  but  the 
mode  of  traversing  them  is  the  question.  That  must  be  done 
separately  and  distinctly,  and  defendant  is  bound  to  show  distinctly 
what  it  is  he  means  to  traverse.  If  the  defendant  had  been  allowed 
to  take  the  course  insisted  on,  his  defence  would  be  a  negative 
pregnant,  for  it  was  a  denial  that  he  printed  and  published  the 
libels,  and  that  they  related  to  the  plaintiff.  Under  the  old  law,  that 
would  have  been  bad,  as  amounting  to  the  general  issue,  and  that 
plea  is  specially  abolished  by  the  Procedure  Act ;  and  yet  under  this 
defence  the  plaintiff  would  have  the  same  uncertainty  to  meet  if  he 
had  gone  to  trial  on  the  issues  sought  by  the  defendant.  The  Judge 
was  bound  to  take  this  complex  defence,  and  make  the  issue  com- 
patible with  the  Procedure  Act.  He  did  accordingly  select  a  single 
issue  on  each  defence,  and  was  quite  right  in  not  allowing  the  de- 
fendant to  raise  two  defences  out  of  one  issue. 

Cramftoh,  J. 

There  were  two  propositions  in  the  plaint,  which  were  necessary 
for  the  pluntiff  to  establish  before  he  could  succeed  at  the  trial,  viz., 
the  publication  of  the  libel  by  the  defendant,  and  that  it  referred  to 
the  plaintiff.  True,  there  may  be  no  ambiguity  in  the  defence, 
though  it  might  have  been  intended ;  but  it  is  nothing  more  than 
saying,  I  did  not  print  and  pubUsh  the  libel  of  the  plaintiff,  and 
I  deny  that  it  referred  to  the  plaintiff.  A  defendant  might  by 
several  pleas  say  he  did  not  print  and  pubUsh  the  Hbel  in  question, 
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that  it  was  not  libellous,  and  that  it  did  not  refer  to  the  plaintiff;  E.  T.  1856. 
___-  _  ,  _  ,  ,-  Queen's  Bench 

but  these  defences  must  be  put  in  separately,  not  in  one  defence.       w-v-"^ 

BOSHSIX 
V. 
MOOBB,  J.  AJVDEBSON. 

I  quite  concur.  A  question  was  mooted,  whether  several  matters 
of  fact  could  be  traversed  ?  It  is  clear  to  my  mind  that,  under  the 
70th  and  71st  sections  of  the  Procedure  Act,  the  defendant  may 
traverse  each  matter  of  fact  alleged,  and  that  it  was  in  this  case 
competent  for  the  defendant  to  say  he  did  not  print  or  publish  the 
libel,  and  again  that  he  did  not  print  and  publish  it  of  and  concerning 
the  plaintiff.  In  this  defence  he  has  denied  but  one  allegation  of 
the  plaint,  viz.,  that  he  did  not  print  or  publish  the  libel  of  and 
concerning  the  plaintiff.  I  am  of  opinion  that,  without  an  affidavit, 
every  material  fact  in  a  plaint  may  be  traversed,  but  that  it  must  be 
done  in  several  pleas.  •  The  order  on  the  settling  of  the  issues  was 
quite  right. 

Motion  refused,  with  costs. 
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M.  T.  1856. 

Excheguar, 


MICHAEL  CARROLL 

v. 

WILSON  KENNEDY,  one  of  the  FubUc  Officers  of  the 

Tipperary  Joint-stock  Banking  Companj. 

(Excheguer.J 

Nov.  10. 

In  a  More  /a-  SciBB  Fagias,  to  have  ezecntion  of  a  judgment  against  James 

cioM  agiunst  a 

shareholder  of  Scully,  a  shareholder  of  the  Tipperary  Joint-stock  Bank.    The 

a    Joint-stoc^ 

Banking  Com-  scire  facias  stated  the  judgment  obtained  by  the  plaintiff  against 

jnd^ent  ob-  Wilson  Kennedy,  a  public  officer  of  the  Tipperary  Bank,  on  the 

^^bS^tffi!  10^  0^  ^<^>^  18^6,  for  the  sum  of  £1306.  8s.  2d.,  and  proceeded 

?G^^&  ^  ^  allege  that  the  plaintiff  was  entitled  to  issue  execution  thereon, 

it  waa  stated  g^^  ^^  there  was  then  no  property  or  effects  of  the  said  copart- 
tbat  tnue  were 

no  effects   or  nership  whereupon  to  bring  such  execution,  same  being  under  the 

property    of 

the  Com^y,  administration  of  the  Court  of  Chancery  in  Ireland  :  that  the  said 

same    being 

nnder  the  ad-  Wilson  Kennedy  was,  before  and  at  the  time  of  the  commencement 

of  the  Court  of  the  suit,  and  at  the  time  of  giving  said  judgment  still  was,  one 

The  deto^t  of  the  public  officers  of  certain  persons,  more  than  six  in  number, 

S^^Bimk  wiL  .^^^^  ^  ^®  ^^  copartnership,  by  the  name  and  description 

SSikera^A^t  ^^  ^®  Tipperary  Joint-stock  Bank,  for  the  purpose  of  carrying 

33G.2,  c  14,  QQ  ^}^Q  trade  and  business  of  bankers  in  Ireland,  pursuant  to  an 
and  being  in  '^ 

debt,  had  stop-  Act  of  Parliament  passed  in  the  6  G.  4,  entitled  '*  An  Act  for  the 

ped  payment, 

and  tnat  thereupon  its  proj^erty  and  effects  became  liable  to  be  administered,  and 

were  nnder  the  administration  of  Chaneeiy  (bat  without  stating  the  nature  of  the 

administration  proceeding.) 

On  demurrer  to  this  defence— ITcltf,  that  in  the  absence  of  such  a  statement,  it  could 
not  be  assumed  that  the  property  was  being  administered  nnder  the  Bankers'  Act, 
so  as  to  raise  the  question  wnether  that  Act  was  repealed  by  the  6  O.  4;  and  that 
(assuming  both  those  Acts  to  be  in  force)  the  liability  of  the  Company's  property 
to  beappued  in  a  Oourt  of  Equity,  under  the  Bankers'  Act,  for  the  benent  of  the 
creditors,  afforded  no  defence  to  a  proceeding  at  Law  under  the  6  G.  4,  as  it  would 
not  hare  done  to  a  proceeding  at  C>ommon  Iaw  before  that  Act  passed. 

SemhU ^That  eren  if  it  appeared  that  a  decree  in  Chancery  had  been  made  for 

the  administratioa  of  the  Company's  property,  under  the  Bankers'  Act,  such  a 
decree  could  not  be  pleaded  as  a  defence  at  Law ;  but  that  the  defendant's  proper 
ooune  wouM  be  to  apply  to  Chancery  for  an  injunction  to  restndn  the  proceedings 
at  Law. 

Quarts  whether  the  6  G.  4,  c  42,  had  the  effect  of  repealing  the  Bankers '  Act  ? 
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better  regulation  of  Copartnerships  of  certain  Banks  in  Ireland/^  M.  T.  1856. 

and  other  the  statutes  in  that  case  made  and  provided ;  and  which     -  _  ^  f ^  '^^ 

said  persons,  under  said  name  and  description,  carried  on  the  trade 

and  business  of  bankers  in  Ireland,  pursuant  to  the  said  statutes,     Kennedy. 

before  and  at  the  time  when  the  said  causes  of  action  accrued  from 

the  said  copartnership  to  the  plaintiff,  for  and  in  respect  of  which 

said  judgment  was  given ;  and  that  the  said  James  Scully  was 

then  a  shareholder  and  member  of  the  said  copartnership. 

To  this  writ  James  Scully  pleaded  the  following  defence : — That 
the  said  copartnership,  called  the  Tipperary  Joint-stock  Bank,  in 
said  id.  fa.  mentioned,  carried  on  the  trade  and  business  of  bankers 
in  Ireland,  after  the  passing  of  a  certain  Act  of  Parliament,  passed 
in  the  33  G.  2,  entitled  **  An  Act  for  repealing  an  Act  passed  in 
'Uhis  kingdom  in  the  8  6.  1,  entituled  ^An  Act  for  the  better 
<«  <  securing  the  Payment  of  Bankers'  Notes,  and  for  providing  a 
*< '  more  effectual  remedy  for  the  security  and  payment  of  Debts 
''due  by  Bankers;"*  and  the  members  of  the  said  copartnership 
were  bankers  within  the  meaning  of  the  said  Act  $  and  the  said 
Bank,  on  the  20th  of  February  1856,  stopped  payment,  and  was,  at 
the  time  of  such  stoppage,  largely  indebted  to  divers  persons ;  and 
thereupon  the  property  and  effects  of  the  said  Bank  became  liable 
to  be  administered  by  the  Court  of  Chancery  in  Ireland,  and  are, 
as  in  said  id.  fa.  stated,  under  the  administration  of  said  Court ; 
and  that  by  reason  thereof  the  provisions  of  the  Act  of  the  6  O,  4, 
in  the  said  id.  fa.  mentioned,  are  not  applicable,  and  that  the  said 
plaintiff  was  not  entitled  to  issue  execution. 

Demurrer  to  this  defence,  upon  the  following  grounds : — That 
the  said  Act  of  Parliament  passed  in  the  38  O.  2  does  not  apply  to 
the  Tipperary  Joint-stock  Bank;  that  it  does  not  appear  by  the 
said  defence  that  the  said  James  Scully  complied  with  the  pro- 
visions of  the  33  6.  2 ;  that  the  said  Act  of  the  33  G.  2  does  not 
prevent  the  enforcing  of  the  provisions  of  the  Act  of  the  6  &•  4,  in 
the  writ  of  id.  fa.  mentioned. 


2>.  C.  Heron^  with  him  0»  PUzgihbon^  for  the  demurrer. 
Two  propositions  are  involved  in  this  defence:  first,  that  the 
Act  of  33  G.  2  applies  at  all ;  and  secondly,  that,  if  it  does  apply, 
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M.  T.  1856.  the  plaintiff  is  not  entitled  to  the  benefit  of  the  Act  of  the  6  G.  4, 

Emshequer. 

c.  42.    As  to  the  second  point:  In  Acheson  v.  Hodge* (a)^  the 

Court  refused  to  restrain  a  creditor  issuing  execution  under  the 
6  Cr.  4,  against  a  shareholder,  even  though  a  receiver  had  been 
appointed  over  the  assets  of  the  Company.  In  Fawcett  v. 
Hodges  (b)y  the  Master  of  the  Bolls  appointed  a  receiver,  not- 
withstanding  that  the  plaintiff  had  proceeded  against  the  share- 
holders by  #ct./a.,  as  we  do  here.  By  the  6  G.  4,  c.  42,  ss.  17  &  18, 
the  plaintiff  is  entitled  to  execution.  Our  proper  mode  of  proce- 
dure is  by  scire  facias^  not  by  a  mere  suggestion :  Bosanquet  ▼. 
Hansford  (c). 

As  to  the  fijTSt  proposition,  viz.,  that  the  33  G,  2  applies  to 
the  Tipperary  Bank,  I  contend  that  it  does  not;  for  it  appears 
to  have  been  contemplated  by  the  Legislature  that  copartner- 
ships under  6  Cr.  4  should  be  entirely  regulated  by  the  6  G.  4. 
In  the  first  place,  it  has  made  numerous  alterations  in  the  Com- 
mon Law  liabilities  of  partners : — ^first,  in  the  transfer  of  liabilities, 
as  the  incoming  partners  are  liable  to  the  antecedent  debts  of  the 
concern :  Addison  on  Coniraeis,  pp.  744,  745,  762  (4th  ed.) ;  Kir- 
wan  V.  Kirwan  (d) ;  Harris  v.  Fanaell(e) ;  Wilson  v.  Bailey  (/) ; 
Whitehead  v.  Barron  (g) ;  Humes  v.  Pennell(h).  Another  altera- 
tion is  the  restriction  of  the  Common  Law  liability  by  the  three 
years'  limitation  under  ss.  18  &  22  :  Bar  her  v.  BuUress  (t).  An- 
other alteration  is  a  complete  inversion  of  liability,  as  those  primarily 
liable  at  Common  Law  are  made  secondarily  liable  by  the  statute, 
s.  18.  The  next  alteration  is,  that,  before  any  member  can  be 
charged  personally,  proceedings  must  have  been  taken  against  the 
public  officer,  and  judgment  obtained  against  him:  Addison  on 
Contracts^  p.  772;  Hodgson  v.  Scott  (h)^  Steward  v.  Greaves  {I). 


(a)  FL  &  E.  37L 
(e)  2  Q.  B.  972. 
(0  15  Bear.  31. 
(S)  2  Moo.  &  B.  248, 


(6)  3  Ir.  £q.  Bep.  232. 
((2)  2  Or.  &  M.  617. 
</)  9  Dowl.  la 
(^)  2  H.  L.  Cas.  521. 
(0  7  Beay.  135. 
(A)  17  Law  Jour.,  Ex.,  321 ;  S.  C,  2  Ex.  457. 
(0  10M.&W.711. 
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The  next  is  a  resalting  distinctioB  from  the  alteration  in  the  M.  T.  1856. 
Common  Law  principles  of  notice :  Wordsworthy  p.  156  (6th  ed.).  ^^* 

Great  inconvenience  would  arise  from  holding  a  co-partner  of  a 
Joint-stock  Bank  to  be  a  banker  within  the  33  6.  2;  as,  for 
instance,  the  29  G.  2,  c.  16,  s.  3  (which  is  incorporated  with  the 
33  O.  2),  enacted,  that  any  clerk  of  a  banker  embezzling  public 
money  should  be  guilty  of  felony,  without  benefit  of  clergy ;  there- 
fore any  shareholder's  clerk  who  embeszled  public  money  would  be 
liable  to  those  penalties.  Again,  by  the  33  G,  2,  s.  2,  conveyances 
of  bankers  not  registered  within  one  month  are  declared  void 
against  creditors,  although  given  for  valuable  consideration :  thus 
the  Greneral  Registry  Acts  are  altered.  Again,  freedom  from  arrest 
is  given  by  the  33  G.  2,  upon  the  banker's  executing  a  conveyance 
of  all  his  property  in  trust  for  creditors ;  whilst  the  6  6.  4  gives 
power  to  issue  execution  either  against  his  goods  or  person ;  there- 
fore in  this  respect  the  Acts  are  clearly  contradictory.  In  every 
case  decided  in  England,  the  Common  Law  liability  has  been  con- 
sidered as  altered ;  and  these  cases  have  been  decided  since  Faweett 
V.  HodgeM,  Bank  of  England  v.  Johnson  (a) ;  Ne»8  v.  Angas  (b) ; 
Ness  V.  Armstrong  (o) ;  Davison  v.  Farmer  (d).  There  is  also  a 
class  of  cases,  of  which  Crisp  v.  Bunburg  (e)  is  the  leading  one, 
deciding  that  where  the  Legislature  gives  a  remedy,  that  alone 
can  be  followed. 

The  machinery  of  the  33  6.  2  is  only  applicable  to  Companies 
consisting  of  a  few  persons ;  as  by  the  29  G.  2,  c  16,  bankers  are 
to  put  their  names  upon  their  notes ;  whilst,  under  the  6  G.  4,  c.  42, 
a  Joint-stock  Company  may  consist  of  any  number  of  persons,  who 
eonld  not  all,  with  convenience,  be  concurring  parties. 

Remedies  are  given  by  the  6  6.  4  against  English  shareholders, 
against  whom  the  remedies  of  33  6.  2  are  not  applicable ;  and  this 
shows  the  policy  of  the  Acts  to  be  difierent :  Carroll  v.  Ken* 


(a)  3  Ex.  506. 
(c)  4  Ex.  21. 
(e)  8  Bmg.  805. 
VOL.  6. 


(6)  3  Ex.  805. 
(<0  6EX.242. 
(/)  2Ir.Jur.,N.  S.,  7. 

2l 
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Exchequer. 

CARBOIX 

V, 
JLBNNEDT. 


Zatofoii  and  D.  Lyneh^  in  support  of  the  defence. 

The  first  question  is,  whether  the  33  6r.  2  is  still  an  existing  Act  ? 
The  second,  whether,  if  so,  it  implies  to  this  Company  ?  The  first 
considerations  are  those  arising  on  the  Acts  themselves.  This  code 
commenced  with  the  29  6.  2,  c.  16,  which  required  the  names  of  all 
the  bankers  to  be  subscribed  to  their  notes.  The  second  section  of 
that  Act  enacts  that  no  banker  should  engage  in  anj  other  trade. 
Now  this  provision  was  repealed  by  the  5  G.  4,  c.  78,  which  was 
the  Act  that  called  Joint-stock  Banks  into  existence.  If  it  had  not 
been  repealed,  the  fact  of  any  general  merchant  being  a  shareholder 
would  have  rendered  the  Bank  illegal :  HaU  v.  Franklin  (a).  The 
6  G,  4,  c.  42,  then  repealed  the  5  &  4  (except  so  far  as  it  had 
repealed  other  Acts) ;  there  is  nothing  in  it  to  show  an  intention 
to  repeal  the  earlier  Acts ;  by  the  17th  section  the  bankruptcy  of  the 
partner  is  not  to  be  the  bankruptcy  of  the  copartnership.  The 
Currency  Act,  8  &  9  Vie.,  c.  37,  recites  the  6  G.  4,  and  gives  new 
privileges  to  Joint-stock  Banks  under  the  latter,  and  goes  on  to 
regulate  the  manner  in  which  they  are  to  issue  notes ;  and  in  section 
5  it  recites  the  33  G,  2,  and  repeals  the  restriction  therein.  This 
shows  obviously  that,  if  not  repealed,  the  restriction  would  have 
applied  to  partnerships  under  6  G.  4,  c.  42.  In  order  that  a  repeal 
by  implication  should  take  place,  the  Acts  must  be  irreconcileable 
or  repugnant  :  Bae.  Abr.,  Statutes^  D.  These  Acts  of  6.  2  and 
6r.  4  should  be  worked  together. 

This  Bank  stopped  payment  in  February  1856,  and  the  plaintifiT, 
after  that  stoppage,  recovered  judgment  against  them  in  March, 
and  he  seeks  now  to  be  paid  in  full.  We  resist  this,  under  the  8th 
section  of  the  33  G.  2,  as  the  stoppage  of  payment  was  an  act 
of  bankruptcy,  and  thereupon  the  applicability  of  6  (r.  4  was  put  an 
end  to,  and  the  Bank  was  introduced  into  the  category  legislated  for 
by  33  G,  2,  c  14,  s.  8,  which  takes  the  control  over  their  property 
out  of  their  hands,  and  the  creditors  cannot  thereupon  proceed  against 
their  goods.  No  commission  of  bankruptcy  could  issue  against  the 
individuals  for  any  act  subsequent  to  the  stoppage  of  payment — 
[Grbbite,  B.  You  then  dispute  the  decision  in  Aeheson  v.  Hodges  ^3 

(a)  3  M.  4»  W.  259. 
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V, 
KSNITEDT. 


— In  that  case  the  legal  right  was  admitted,  while  here  it  is  denied.  M.  T.  1866. 

Excheouer, 

The  7th  section  of  the  Bankers'  Act  enacts,  that  the  persons  of 
bankers  stopping  payment,  and  vesting  their  estates  in  trustees  for 
their  creditors,  shall  be  free  from  arrest.  We  admit  that ;  and,  unless 
the  banker  complies  with  this  requisite,  his  person  is  liable.  The  40 
G,  3»  c.  22,  was  passed  to  remedy  a  mistake  in  this  clause.  There  is 
no  express  provision  as  to  execution  against  lands  or  goods.— -[Pbnne- 
FATHER,  B.  The  33  O.  2  only  says  that  his  goods  shall  be  liable  ; 
and,  if  there  be  no  proceedings  taken  under  that  Act,  must  the 
creditor  seeking  to  enforce  his  demand  (no  matter  of  what  amount 
that  demand  may  be)  be  driven  to  file  a  bill  in  Equity,  and  not  be 
able  to  proceed  at  Law  ?  There  may  be  quite  enough  property  to 
pay  all  the  creditors;  and  are  they  to  be  precluded  from  suing, 
because  it  is  suggested  that  they  ought  to  be  paid  pari  p<u9u  ?] — 
The  6  6r.  4  was  intended  to  meet  the  wants  of  solvent  Companies : 
DodgsoHY,  Scoti{a).  In  Hay  den  y,  Carroll  (b)^  the  Lord  Chan- 
cellor in  his  judgment  says  that,  if  a  banker  stops  payment,  he 
instantly  loses  all  control  over  any  part  of  his  property,  real  or 
personal ;  he  cannot  receive  debts  due  to  him,  or  give  legal  dis- 
charges for  them  ;  he  cannot  exercise  any  one  act  of  dominion  over 
any  part  of  his  estate,  unless  it  be  a  deed  of  trust  for  the  benefit  and 
security  of  all  his  creditors.  I  admit  that  a  ca.  sa.  might  be  issued, 
but  the  plaintiff  has  sought  too  much  by  seeking  execution  against 
lands,  goods,  or  person ;  therefore  it  lies  on  him  to  allege  by  replica- 
tion, that  he  is  entitled  to  execution  against  the  person:  Rawaon 
V.  Hinds  (c). — [Pennefather,  B.  That  case  says  the  plea  b  good 
**  under  the  existing  Acts ; "  but  the  pleading  is  clearly  bad ;  and  as 
the  demurrer  there  was  overruled,  it  does  not  show  the  plea  to  have 
been  good]. — As  to  the  effect  of  6  G.  4,  c.  42 :  Ness  v.  Angas  {d). 
In  PreseoH  v.  Buffery  (e),  the  lists  of  the  proprietors,  not  filed  at 
the  stamp-office  within  the  prescribed  time,  were  held  not  admissible 
as  evidence  against  the  plaintiff  in  a  #ct.  /a.,  to  show  that  at  a  given 
time  the  garnishors  were  not  proprietors. — [Pioot,  C.  B.  Was  there 
anything  to  prevent  a  creditor's  proceeding  at  Common  Law  before 


(a)  Ubisypra, 

(c)  1  HadB.  &  B.  599. 


(6)  3  Bidg.  P.  C.  596. 
(d)  Uhi  supra. 


(€)  1  C.  B.  41.- 
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M.  T.  1856.  the  6  6.  4?  and  is  there  anything  now  to  prevent  his  proceeding 
'^^''^*  under  that  Act?] — On  the  stoppage  of  payment,  the  control  is  vrith- 
drawn,  and  the  property  only  exists  for  the  liabilities  under  33  G.  3. 
In  the  conclusion  of  the  last  judgment  in  Aeheson  v.  Hodgetp  it  is 
distinctly  stated,  as  the  grounds  of  refusing  to  restrain  parties  fixun 
proceeding,  that,  at  all  events,  there  remains  an  exeeution  against 
the  person. 


CASBOLIi 

9. 
KBHKEBT. 


PiQOT,  C.  B. 

We  do  not  think  it  necessary  to  call  on  the  plaintiff's  Counsel ; 
we  do  not  entertain  any  doubt  upon  the  question  on  which  we  have 
to  decide.  The  action  was  originaUy  brought  against  Wilson  Ken- 
nedy, as  the  public  officer  of  the  Tipperary  Joint-stock  Banking 
Company.  Judgment  was  obtained  in  that  action.  On  that  judg- 
ment la  scire  faeieu  has  been  issued  against  the  present  defendant, 
imder  the  6  6.  4,  c.  42.  The  tei.fa.y  after  reciting  the  judgment, 
states,  that  there  are  now  no  property  or  effects  of  the  copartnership 
whereupon  the  plaintiff  may  have  execution ;  "  same  being  under  the 
administration  of  the  Court  of  Chancery  in  Ireland."  That  Wilson 
Kennedy  was,  at  the  bringing  of  the  action,  and  the  delivering  of 
the  judgment,  one  of  the  public  officers  of  the  said  copartnership, 
which  carried  on  the  business  of  bankers,  under  the  6  G.  4,  c.  42, 
and  the  other  statutes  in  that  case  made  and  provided ;  and  that  the 
present  defendant  to  the  scufa,  is  now  a  shareholder  of  the  Com- 
pany. To  this  set,  fa.  the  defendant  pat  in  a  defence,  consisting 
partly  of  statements  of  facts,  and  partly  of  statements  of  law.  It 
states,  that  the  members  of  the  said  Banking  Company  were  bankers 
within  the  meaning  of  the  Act  33  6r.  2,  c.  14  ;  that  the  said  Bank, 
on  the  20th  of  February  1866,  stopped  payment,  and  was,  at  the  time 
of  such  stoppage,  largely  indebted  to  divers  persons ;  and  that  there- 
upon the  property  and  effects  of  the  said  Bank  became  liable  to  be 
administered  by  the  Court  of  Chancery  in  Ireland,  and  are,  ^'  as  in  the 
said  scire  facias  stated,"  under  the  administration  of  the  said  Court; 
and  that,  by  reason  thereof,  the  provisions  of  the  Act  of  the  6  6.  4, 
c.  42,  are  not  applicable,  and  the  plaintiff  is  not  entitled  to  issue  exe- 
cution. The  set,  fa.  only  states  that  there  were  no  effects  or  property, 
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beoaose  same  were  under  the  adminiBtration  of  the  Court  of  Chancery.  M.  T.  1 856. 

,  Exchequer* 

It  does  not  state  how  or  why  the  property  is  under  the  adminis-     <^— v — ^ 
tration  of  that  Court    The  defence  repeats  this  statement,  but  does  ^^ 

not  state  whether  the  Court  of  Chancery  has  assumed  the  adminis-  Kennedy. 
tration  of  the  property  under  the  Bankers'  Act,  or  the  Winding-up 
Acts ;  or  for  what  purpose  the  proceeding  there  has  been  instituted. 
In  the  absence  of  any  such  statement,  either  in  the  scire  facias  or  in 
the  defence,  we  cannot  assume,  upon  this  defence,  that  any  proceed- 
ing is  now  pending  under  the  Bankers'  Act.  The  defence  in  effect 
says  that,  by  reason  of  the  Bankers'  Act,  the  provisions  of  the  6  G.  4, 
c.  42,  are  inapplicable,  on  account  of  the  stoppage  of  payment,  which 
brings  the  Company  within  the  Bankers'  Act,  33  6.  2,  c  14. 

On  the  part  of  the  plaintiff  it  is  argued  that,  even  supposing  the 
Bankers'  Act  to  be  still  unrepealed  by  any  subsequent  Act,  there  is 
no  inconsistency  with  its  provisions  in  proceeding  under  the  4  G*  4, 
c.  42.  It  was  also  suggested,  on  the  part  of  the  plaintiff,  that  the 
Bankers'  Act  was  in  effect  repealed,  at  least  as  to  Joint-stock  Banks, 
by  the  latter  statute.  Upon  this  last  suggestion  it  is  unnecessary 
for  us  to  pronounce  any  opinion ;  for  we  are  clearly  of  opinion  that, 
assuming  that  the  Bankers'  Act  is  in  full  operation,  there  is  nothing 
in  its  provisions  to  prevent  the  present  proceeding.  I  wish,  how- 
ever, to  guard  myself  against  giving  any  countenance  to  the  sug- 
gestion that  ^he  former  statute  is  not  in  force ;  a  i*esult  which,  I 
own,  I  should  regard  as  a  great  calamity :  for  it  would,  in  effect, 
leave  the  country  without  any  Bankrupt  Act  in  reference  to  Joint- 
stock  Banks,  unless  some  provisions  of  the  first  Winding-up  Act 
can  be  regarded  in  the  light  of  a  bankrupt  law.  Assuming  then, 
that  the  Bankers'  Act  is  still  in  force,  we  have  to  consider  its 
enactments  in  reference  to  the  6  6.  4,  c  42.  Now,  even  if  a  decree 
had  been  obtained  in  the  Court  of  Chancery,  under  the  Bankers' 
Act,  I  should  more  than  doubt  that  the  defendant  could  plead 
such  decree  as  a  defence  at  Law.  The  proper  course  for  taking 
advantage  of  it  would,  in  my  opinion,  be  to  apply  to  the  Court 
of  Chancery  to  stay  the  proceedings  at  Law.  No  such  decree,  how- 
ever, is  pleaded  here,  and  we  have  therefore  only  to  consider 
whether  the  bciSy  that  the  Bank  has  stopped  payment,  and  that 
(assuming  the  Bankers'  Act  still  in  force)  the  property  of  the  Bank 
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CARROLL 

V. 

KENNEDY. 


M.  T.  1856.  is  liable  to  be  applied  under  its  provisions,  afford  a  defence  to  this 

Exchequer,  ^     , 

Mcire  facicu. 

The  provisions  of  the  Bankers'  Act,  so  far  as  they  apply  to  the 
present  case,  are  the  following : — The  7th  section  enacts,  that  the 
persons  of  all  bankers,  who  shaU  have  stopped  payment  at  any  time 
between  the  first  day  of  that  Session  of  Parliament  and  the  15th  of 
April  1760,  and  who,  at  any  time  between  the  said  first  day  and  the 
1st  of  June  1760,  shall  have  vested  his  whole  reij  and  personal 
estate,  or  a  sufficient  part  thereof,  in  trustees,  for  the  payment  of  all 
his  debts  and  the  expenses  of  that  trust,  shall  be  free  from   all 
arrests  and  executions  at  the  smt  of  any  of  his  or  their  creditors, 
until  the  5th  of  March   1762 ;    and  that  any  such  banker    (if 
arrested)  might  apply  to  the  Court,  out  of  which  such  writ  of 
execution  should  issue,  or  to  the  Court  of  Chancery,  for  redress. 
That  section  was  (probably  by  some  mistake)  confined  to  a  par- 
ticular period ;  but  it  was  afterwards,  by  the  40  G,  3,  c.  22,  s.  I, 
extended  to  all  and  every  banker  and  bankers  who  had  stopped 
payment  since  the  1st  of  April  1793,  or  who  should  at  any  time 
thereafter  stop  payment,  and  vest  their  whole  real  and  personal 
estate,  or  a  sufficient  part  thereof,  in  trustees,  for  the  payment  of  all 
their  debts,  pursuant  to  the  former  statute.    The  result  is,  that  at 
present  all  bankers  under  this  statute,  who  stop  payment  and  vest 
their  property  in  trustees  for  the  payment  of  their  debts,  under  the 
Bankers'  Act,  are  privileged  from  arrest.    There  are  a  variety  of 
other  provisions,  providing  for  the  case  of  the  bankers  stopping 
pajrment  and  vesting  their  property  in  trustees:  it  is  unnecessary 
now  to  go  through  them  in  detail.     Then  the  8th  section  provides, 
that  after  any  banker  shall  stop  payment,  all  his  real  and  personal 
estate,  at  the  time  of  such  stopping  payment,  shall  be  liable  and 
subject  to  the  payment  of  all  and  every  his  debts,  of  what  nature 
or  kind  soever ;  the  same  to  be  without  any  regard  or  preference  in 
point  of  payment  (except  certain  debts  therein  mentioned).    This 
section  it  is  impossible  for  a  Court  of  Law  to  apply ;  it  can  be  ap- 
plied only  by  a  Court  of  Equity.    If  a  Court  of  Equity  shall  apply 
it,  a  part  of  the  jurisdiction  of  that  Court  will  be,  to  stay  all  pro- 
ceedings, other  than  under  that  Court.    But  until  that  shall  be 
done,  there  is  nothing  to  prevent  the  proceedings  of  creditors, 
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unless  they  be  prevented  by  the  8tli  section.    The  liability  of  the  M.  T.  1856. 
property  of  the  Company  to  be  applied,  without  priority  or  pre-      ^-^ — ' 
ference,  to  the  payment  of  all  their  debts,  is  perfectly  consistent  ^ 

with  the  proceedings  against  the  debtors  in  the  ordinary  way,  until  kskubbt. 
a  Court  of  Equity  shall  be  called  into  activity,  and  shall  so  apply 
the  property  under  the  Bankers'  Act.  If,  before  the  statute  6  G.  4, 
c.  42,  had  been  passed,  an  action  had  been  brought  against  a 
banker  after  he  had  stopped  payment,  I  think  it  is  perfectly  clear 
that  the  Bankers'  Act  would  have  afforded  no  defence  to  such 
action.  I  should  so  hold,  on  the  enactments  of  the  Bankers'  Act 
alone.  The  8th  section  says,  the  property  of  the  banker  shall 
be  liable  to  be  applied  as  there  stated.  It  does  not  enact,  that  the 
property  shall  be  so  applied,  and  not  otherwise.  There  is  nothing 
in  its  provisions  to  make  it  obligatory  on  a  creditor  to  proceed  in  a 
Court  of  Equity,  and  to  forbear  proceedings  at  Law.  But,  if  any 
doubt  existed  on  this  subject,  under  the  Bankers'  Act  alone,  that 
doubt  would  be  removed  by  the  40  G.  3,  c.  22,  which  distinctly 
recognises  the  right  of  the  creditor  to  proceed  at  Law,  after  a 
stoppage  of  payment.  After  reciting  the  Bankers'  Act,  and  refer- 
ring to  its  provisions  as  to  exemption  from  arrest,  and  reciting  that 
those  provisions  had  been  confined  to  a  limited  period,  it  in  effect 
extends  that  exemption  to  aU  bankers  who  should  have  stopped 
payment  since  the  Ist  of  April  1793,  or  who  should  thereafter 
stop  payment,  and  who  should  have  vested  their  whole  real  and 
personal  estate  in  trustees  for  payment  of  their  debts,  &c.,  pursuant 
to  the  former  statute ;  and  this  statute  (s.  1)  then  enacts  that, 
*^in  case  such  banker  shall  afterwards  be  arrested,  prosecuted  or 
*^  impeached,  for  any  debt  due  before  such  time  as  he  or  they 
<<  stopped,  or  shall  stop,  payment,  such  banker  shall  be  discharged 
'*  upon  common  bail,  and  shall  and  may  plead  in  general  that  the 
"  cause  of  such  action  or  suit  did  accrue  before  such  time  as  he 
"  stopped  payment ;  and  may  give  this  Act  and  the  special  matter 
"in  evidence:"  and  the  Act  then  allows  the  banker  to  give  the 
certificate  of  his  conforming  to  the  provisions  of  the  Acts,  and  the 
allowance  of  it,  as  proof  of  his  having  been  a  banker,  and  having 
stopped  payment ;  and  a  verdict  is  directed  to  pass  for  the  defend- 
ant, unlesa  the  certificate  be  impeached  for  a  firaud. 
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M.  T.  1856.       Here,  then,  is  a  specific  provision,  giving  a  defence  to  an  -action 
in  one  case  only ;  namelj,  in  the  event  of  the  banker  having 
conformed  to  the  8th  section  of  the  33  O.  2,  c.  14.    Then,  and 
then  only,  is  he  exempted  from  arrest ;  and  then  only  has  he  this 
defence  to  an  action.     There  is,  in  the  40  &•  3,  c.  22,  no  mention 
made  of  his  being  exempted  by  reason  of  a  Inll  having  been  filed  in 
Chancery  to  enforce  the  provisions  of  the  Bankers'  Act ;  or  by  reason 
of  the  liability  of  his  property  to  be  applied  for  the  benefit  of  all  the 
creditors,  under  the  8th  section  of  the  Bankers'  Act    The  statote 
40  G,  3,  c.  22,  assumes  that  no  impediment  exists,  save  what  it 
specially  provides,  to  prevent  the  proceeding  by  action ;  and  if  that 
be  so,  it  rules  the  present  case.    The  Joint-stock  Companies'  Act, 
6  G*  4,  prescribes  a  particular  form  of  proceeding ;  first,  by  action 
against  the  public  ofiicer  of  the  Company,  and  then,  in  default  of 
assets  of  the  Bank,  it  gives  power  to  the  creditor  to  issue  execution 
upon  that  judgment,  first,  against  any  individual  shareholder  or 
member  for  the  time  being  of  the  Company ;  and  secondly,  in  case 
such  execution  shall  be  ineffectual,  against  those  who  were  mem- 
bers at  the  time  when  the  contract  or  engagement  on  which  the 
creditor's  judgment  was  obtained  was  entered  into,  and  who  have 
not  ceased  for  three  years  to  be  members,  as  stated  in  the  18th 
section  of  the  6  6.  4,  c  42.    This  proceeding  is  substituted  for  the 
proceeding  by  action  at  Common  Law ;  and  if  the  Bankers'  Act 
afforded  no  defence  to  an  action  at  Common  Law,  before  the  6  &.  4 
was  passed,  it  can  afford  none  to  the  substituted  proceeding  given 
by  that  statute. 

The  result  of  an  action  at  Common  Law  would  be  a  judgment, 
and  then  an  execution,  against  the  banker,  though  he  had  stopped 
payment.  The  same  result  is  gained  by  a  judgment  against  a  public 
o£&cer,  and  by  issuing  then  (in  default  of  property  of  the  Company) 
execution  in  the  manner  pointed  out  by  the  18th  section  of  the  Act. 
We  are  therefore  of  opinion,  that  the  plaintiff  is  entitled  to 
maintain  the  scire  faeias^  and  that  the  demurrer  to  the  defence 
must  be  allowed. 

Pennefathsb,  Richards  and  Gbeene,  B.B.,  concurred. 


.  COMMON  LAW  EEPORTS.  17 


H.  T.  1856. 


BETTT  and  others  v.  NAIL  and  others. 


Feb.  25. 


Ejectbcent  on  the  title,  tried  before  Lefroy,  C.  J.,  at  the  Sum-  A  decree  for 

possession  in  a 

mer  Assizes  1855,  in  the  county  of  Kildare,  to  recover  the  possession  dvil-bill  eject- 
ment  haying 
of  108  acres  of  land  in  said  county,  and  a  certain  sum  for  mesne  been  obtained 

against  a  ten- 
rates,  ant,     defend- 

ant    wbo  was 

At  the  trial,  Counsel  for  the  plaintiff  proved  a  lease  of  the  ^ead    at   the 

lands  in  question,  dated  the  28th  of  June  1728,  by  John  and  ^^*^wh^ 

Elizabeth  Warburton,  to  William  Plowman,  for  three  lives,  with  !|^tiJl"?f  ^ 

a  covenant  for  perpetual  renewal ;  and  also  a  renewal  of  the  same  i^*°^®.  ^^  ^he 

^    '^  premises,  does 

lease,  dated  the  17th  of  August  1822,  from  B.  B.  Warburton  to  no*    conclude 
'  °  '  the  heir-at-law 

Henry  Plowman,  who  was  the    great-grandson  of  the  original  of  that  tenant 

from   recover- 

lessee.    It  was  also  proved  by  a  witness,  who  stated  that  she  was  ing  in  a  cross 

^ectment. 

a  relative  of  the  Plowman  family,  that  Henry  Plowman  went  Evidence    of 

reputation  of 

with  his  family  to  America  m  the  year  1829 ;  that  she  knew  the    family, 

Benjamin  Plowman,  one  of  the  plaintiffs,  who  was  the  eldest  son  ^ime  of  the 

and  heir  of  Henry,  that  Henry  had  died  in  1844  or  1845;    that  Z^^T  tU 

she  had  learned  this  from  letters  received  from  said  Benjamin  from  P«x»«^p» 

^  the  tenant  was 

America,  in  1847  and  1855,  which  letters  were  produced  to  and  ^®^.  ^ff^>  ^ 

^  admissible    to 

proved  by  her;  the  one  written  in  1847  stated  that  Benjamin's  proye  his  death 

at  that  time, 
father,  the  said  Heni^  Plowman,  had  been  dead  four  years ;  she      SembU^  the 

also  said  that  Benjamin  was  then  in  Upper  Canada,  and  had  never  ^h^eh   such^ 

returned  home  since  1829  ;   that  Henry  Plowman  had  returned  ^^^  Semed 

to  this  country  about  fourteen  or  fifteen  years  ago,  but  only  re-  ^^^  ^?*  '^^ 

mained  for  a  few  months;  that  she  had  often  seen  Benjamin's  n^nibility    as 

''  evidence,   al- 

handwriting,  and  that  she  believed  the  letter  produced  was  written  though  it  may 

weaken    its 

by  him ;  and  that  her  knowledge  of  Henry  Plowman's  death  was  foroe  with  the 

jury, 

entirely  derived  from  correspondence  with  Benjamin  Plowman ; 

that  Benjamin  never  received  anything  out  of  the  property,  and 
that  she  could  not  tell  if  Henry  had  done  so  either. 

The  husband  of  the  last  witness  stated  that  the  general  repu- 
tation of  the  family  was,  that  Henry  Plowman  had  died  about 
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H.  T.  1856.  foarteen  or  fifteen  years  ago,  and  that  this  reputation  was  founded 
on  what  the  former  witness  had  learned  from  the  said  correspond- 
ence with  Benjamin  Plowman. 

Ckiunsel  for  the  plaintiff  then  gave  in  evidence  a  petition  in 
Chancery,  praying  for  a  receiver  oyer  the  said  lands,  in  a  matter 
of  RuUle^  petitioner  ;  Plowman^  respondent :  and  examined  the 
receiver,  who  proved  that  he  bad  been  appointed  receiver  in  May 
18499  and  had  received  payments  of  the  rent  of  the  premises  up 
to  November  1850  ;  and  it  was  also  proved  that  a  sub-lease  for 
lives  renewable  for  ever  had  been  granted  in  1792,  by  William 
Plowman,  the  interest  in  which  had  afterwards  become  vested  in 
Mr.  Betty ;  and  a  person  who  had  acted  as  agent  for  Mr.  Betty 
was  examined,  and  proved  receipts  of  rent  by  him  up  to  the  year 
1851,  when  Mr.  Betty  died,  and  payments  by  him  of  the  head 
rents  to  the  receiver  and  to  the  petitioner  Buttle,  and  others  re- 
presenting the  interest  of  the  Plowmans.    The  plaintiffs  also  proved 
the  will  of  Mr.  Betty,  whereby  his  interest  became  vested  in 
Catherine  Betty,  another  of  the  plaintiffs. 

The  plaintiffs'  case  having  closed,  the  defendants  then  tendered 
in  evidence  a  certain  civil-bill  ejectment^  brought  in  January  1852, 
for  recovery  of  these  lands,  by  the  defendants,  against  Henry  Plow- 
man, William  Plowman  and  others,  including  the  occupying  tenants 
of  the  lands ;  and  also  a  civil-bill  decree.  With  the  Sheriff's  warrant 
and  return  of  execution  on  the  9th  of  January  1852 ;  and  the  extract 
from  the  book  of  the  Clerk  of  the  Peace  of  the  case,  and  of  the  entry 
of  the  decree.  They  then  examined  the  bailiff  and  process-server, 
who  proved  execution  of  the  htAere  under  said  decree ;  and  that  upon 
the  hearing  of  the  civil-bill  ejectment  he  had  been  examined  as  a 
witness,  and  had  proved  the  service  of  the  ejectment  in  the  fol- 
lowing manner,  viz.,  that  he  posted  a  copy  for  William  Plowman, 
and  another  for  Henry  Plowman,  on  the  premises,  on  the  parish 
chapel  and  on  the  parish  church,  and  had  served  the  occupying 
tenants  regularly.  It  was  also  proved  by  another  witness,  who 
had  been  examined  at  the  hearing  of  the  said  civil-bill,  that  he 
had  proved  that  a  year's  rent  was  then  due ;  that  he  had  then  also 
proved  the  handwriting  of  another  ^non  (who  had  beisn  employed 
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to  serve  the  said  ejectment  upon  certain  ci  the  tenants,  and  who  H.  T.  1856. 
was  iU  at  the  heunng  of  the  said  civU-bill)  to  a  memorandum  made  -'^''^^"^vx^* 
by  him  (the  said  process-server)  of  the  service  upon  certain  others 
of  the  defendants  in  said  civil-bill  ejectment ;  and  that  that 
memorandum  had  been  received  bj  the  Assistant-Barrister  as 
evidence  of  said  services ;  and  that  that  there  had  been  no  defence 
to  said  civil-lnll. 

Counsel  for  the  defendants  then  contended  that  no  proceedings 
by  way  of  appeal  or  for  redemption  having  been  taken,  the  decree 
of  the  Assistant-Barrister's  Court  was  final,  and  a  bar  to  the 
present  action ;  and  also  that  the  existence  of  Henry  Plowman 
at  the  time  of  the  bringing  the  said  civil-bill  ejectment,  and  the 
service  of  that  ejectment  on  him  having  been  adjudicated  upon 
below,  the  subject  could  not  be  re-discussed,  and  therefore  that 
the  evidence  offered  upon  these  points  was  inadmissible;  and  that 
even  supposing  that  evidence  of  the  time  of  the  death  of  said  Henry 
Plowman  would  then  be  admissible,  that  such  fact  should  be  proved 
by  direct  testimony,  and  that  r^>iitation  of  the  family  as  to  that 
fact  was  not  admissible.  And  Counsel  further  contended  that,  even 
supposing  that  such  evidence  were  admissible  to  prove  the  time  of 
his  death,  still  the  evidence  offered  was  not  aufficieut  in  law,  as  it 
was  founded  exclusively  upon  a  correspondence  with  the  plaintiff 
Benjamin  Plowman  himself,  who  was  alive,  and  could  have  given 
direct  evidence  upon  the  point,  and  who  was  also  himself  mainly 
interested.  The  learned  Judge,  however,  refusing  to  decide  these 
points,  it  was  agreed  that  a  verdict  should  be  found  for  the  plain- 
tiffs, ascertaining  the  amount  of  mesne  rates,  to  be  turned  into  a 
verdict  for  the  defendants,  if  the  Court  should  be  of  opinion  that 
they  were  entitled  thereto  upon  the  above  points.  A  conditional 
order  to  change  the  verdict,  pursuant  to  the  leave  reserved,  having 
been  obtained — 


Macdonoghy  with  whom  were  Hayes  and  iTe/Zy,  now  showed  cause. 

In  the  civil-bill  ejectment,  the  tenant  defendant  was  Henry 
Plowman,  who  had  been  dead  since  1844.  The  premises  were 
evicted  without  any  parties  in ,  Court  to  represent  the  interest. 
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H.  T.  1856.  BeDJamin  Plowman  was  not  served  with  that  ci¥il-bill,  nor  was 
the  receiver  in  RuUle  v.  Plowman^  nor  Mr.  English  (who  was  in 
receipt  of  a  portion  of  the  profit  rent) ;  the  only  service  alleged 
was  posting  the  civil-bill  for  Henry  Plowman,  a  dead  man.  The 
Bettys  were  in  the  actual  enjoyment  of  the  estate  in  the  lands,  but 
it  does  not  appear  what  was  their  exact  interest  The  Civil-bill 
Act,  15  Vie^  c.  57»  ss.  73,  81  &  86,  provide  for  the  service  of  the 
civil-bill  process  on  the  tenant  defendant  and  the  persons  in  actual 
possession ;  and  the  form  of  the  proceedings  in  that  Act  is  the  same 
as  that  in  the  earlier  Acts,  58  O.  3,  c.  39,  and  1  G.  4,  c.  41.  The 
Bettys  cannot  be  presumed  to  be  assignees  of  the  interest  of  Henry 
Plowman ;  and  even  if  this  were  presumed,  they  could  not  sustain 
this  eviction  under  the  civil-bill,  as  Catherine  Betty,  the  devisee 
of  Mr.  Betty,  was  not  served.  The  form  of  process  requires  the 
averment  of  the  rent  being  due  by  that  person  who  is  in  the 
previous  part  stated  to  hold  the  lands,  and  proof  of  the  premises 
being  then  held  by  the  tenant  at  the  rent  alleged  must  be  given : 
Civil-bill  Acty  ss.  73  &  83.  Every  person  having  a  legal  estate  in 
the  lands  must  be  served.  There  is  a  saving  in  1 1  Anne^  c.  2,  s.  8, 
as  to  persons  out  of  the  kingdom :  Stuart  v.  Smith  (a);  Dunike  v. 
Butler (b)%  App.  2  Pur.  Land.  ^  Ten.,  p.  1110;  Supple  v.  /2ay- 
mond{e)%  RutseU  v.  Thynne{d)\  Lessee  Gunning  v.  Carr{e)i 
Lessee  Harris  v.  Prendergast  (f). 

The  Legislature,  knowing  the  construction  put  on  the  Civil-bill 
Acts  by  the  Courts  here,  have  had  ample  opportunities  of  correcting 
it ;  but  the  new  civil-bill  code  actually  confirms  it. 

As  to  the  evidence  of  the  time  of  Henry  Plowman's  death,  it 
was  properly  proved  by  the  reputation  of  the  family:  Shields  v. 
Boucher  (g) ;  1  Taglor  on  Evidence,  pp.  507,  510,  597,  678. 


H.  Hamilton,  H,  Smyth,  and  Z.  S.  Montgomery,  contra. 

The  memorandum-book  of  the  process-officer,  which  we  offered  in 


(a)  Bat.  816,  tn  notes. 

(c)  Hajes,  12. 

(e)  3  Ir.  Jnr.  17,  28. 


(()  2  Hud.  &  B.  179,  II.  2. 
id)  6  Law  Bea,  N.  8.,  269. 
(/)  2  Fox  &  Sm,  84. 


(p)  1  De  G.  &  8.  00. 
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eyidence,  is  legally  receivable,  in  case  of  the  illness  of  the  officer:  H.  T.  1856. 

,  .  JExcheqUier, 

Civil-bill  Act|  sec.  19.    As  to  the  question  of  service  of  the  process, 
Nugent  d.  Keane  v.  T%e  Earl  of  Banity  (a) ;    Walker  v.  WiUer  (6). 
The  Superior  Courts  will  not  set  aside  the  judgment  of  an  Inferior 
Court  on  the  ground  of  non-service,  unless  there  be  fraud  found  bj 
the  jury :  Thon^on  v.  JBlaekhurti  (c).     Service  may  be  presumed : 
Svpple  V.  Purdon  (d).    The  decree  in  the  Civil-bill  Court  is  con- 
clusive: Condon  V.  Earl  of  Kingston  (e).    The  strict  accuracy  of 
the  original  ejectment  need  not  be  proved  by  the  defendant  in  a 
cross-ejectment:  Doe  d.  Hitehens  v.  Lewis (f).    It  is  not  necessary 
under  the  ejectment  statutes  to  serve  a  person  having  the  legal  estate, 
unless  in  possession:   Reynard  and  Mayne  v.  Croker{g).      The 
presumption  of  law  is  in  favour  of  the  plaintiff,  and  that  cannot 
be  repelled  except  by  positive  evidence:  Piers  v.  Piers {h).    In 
that  case,  Lord  Cottenham  adopts  the  principle  laid  down  by  Lord 
Lyndhurst  in  Morris  v.  Davies  (t),  that  '*  the  presumption  of  law  is 
''  not  lightly  to  be  repelled ;  it  is  not  to  be  broken  in  upon  or  shaken 
"  by  a  mere  balance  of  probability.     The  evidence  for  the  purpose  of 
'<  repelling  it  must  be  strong,  distinct,  satisfactory  and  conclusive." 
Lord  Brougham  and  Lord  Campbell  affirm  that  view.    As  to  the 
evidence  offered  of  reputation  of  Henry  Plowman's  death,  none  of  the. 
letters  were  properly  receivable,  as  they  were  declarations  by  the 
plaintiff  Benjamin,  a  living  person.    If  the  source  of  the  knowledge 
of  the  witness  who  proved  the  reputation  in  the  family  be  traced  to 
these  letters,  which  are  not  themselves  evidence,  the  evidence  of 
that  witness  is  valueless.    If  the  plaintiff  were  claiming  as  heir-at- 
law,  and  had  merely  to  prove  the  death  of  Henry,  their  evidence 
might  be  received  for  that  purpose  as  matter  of  pedigree,  but  not 
to  prove  the  time  of  his  death,  which  is  a  question  of  matter  of  fact 
which  should  be  clearly  and  satisfactorily  proved.     1  Tc^hr  on 
,  p.  510.   Nq^ean  v.  JDoe  d.  Knight  (k)   lays  down  the 


(a)  2  H.  &  B.  156. 
(c)  1  N.  ft  M.  266. 
(e)7Ir.Jiir.247. 
(g)  Cooke  &  Al.  12. 
(0  5  CL  4k  Fin.  168. 


(b)  1  Dong.  1. 
(<0  Al.  &  N.  137. 
09  1  Bnir.  619. 
(h)  2H.  L.Caf.S60. 
(A)2M.  &W.8M. 
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H.  T.  1856.  principle  that  the  time  of  a  peraon's  death  being  material  must 
be  Btriotlj  proved. — [Pioot,  C.B.  There  wae  no  question  of  evi- 
dence  for  genealogical  porpoeee  in  that  case;  it  was  «  qneetion 
whether  there  was  a  presumption  of  death  before  seven  years  which 
had  elapsed  since  the  last  account  of  the  person. — Gbeshb,  B. 
The  question  is,  whether  evidence  of  famUy  reputation  was  at  all 
admissible  ?] — ^It  was  not  offered  for  a  genealogical  purpose :  WkU- 

tack  V.  Waien  {a) ;  Figg  v.  Wedderbume  {b) [Pioot,  C.  B.   The 

plaintiff's  title  depended  on  his  being  heir  of  Henry,  which  rested 
upon  proof  of  Henry's  death ;  and  evidence  of  ihe  reputation  which 
existed  in  the  family  at  a  particular  time,  of  the  fact  that  Henry 
was  then  dead,  seems  to  me  to  have  been  properly  submitted  to  the 
jury.] — The  form  of  the  decree  does  not  require  the  defendants' 
names  to  be  stated.  Section  106  would  enable  us  to  amend  by 
striking  out  Henry  Plowman's  name,  and  leaving  the  decree  to  state 
that  these  premises  were  held  by  the  defendants  in  the  civil-bill 
would  be  su£Eicient  to  bar  the  present  plaintifis'  claim.  The 
83rd  section  renders  it  necessary  to  specify  the  tenancy  and  the 
names  of  the  tenants,  and  the  civil-bill  decree  must  be  conclusive  on 
these  points^— [Pioot,  C.  B.  But  here  we  are  dealing  with  a  per- 
son who  was  no  party  to  the  proceedings  at  all,  and  who  was  yet 
possessed  of  the  interest ;  a  death  of  a  party  during  the  proceed- 
ings would  be  error  in  fact.] — The  decree  is  regular  on  the  face 
of  it,  and  the  Civil-bill  Court  is  a  Court  of  Record  (section  97)«  It 
has  independent  jurisdiction  and  cannot  be  reviewed.  The  ld3rd 
section  declares  that  the  decree  shall  be  final,  if  not  appealed  from. 
Thb  decree  is  a  judgment  in  rem,  and,  as  a  solemn  declaration  pro- 
ceeding from  an  accredited  quarter,  concerning  the  Haius  of  the 
thing  adjudicated  upon,  operates  acccHrdingly  upon  the  status  of  the 
thing  adjudicated  upon,  and  ipso  facto  renders  it  such  as  it  is  thereby 
declared  to  be :  2  Smith's  Leading  Cases^  p.  d93,  in  the  notes  to  the 
Duchess  of  Kingston's  case^  where  reference  is  made  to  Seott  v. 
Sheamuin{c).  Thompson  v.  Buekhurst  (d)  does  not  apply,  as  that 
was  a  case  where  the  jury  found  that  fraud  existed.     Coffieg  v. 


Ca)4C.  *P.  875. 
(c)  2  Bl.  977. 


(6)  6  Bng.  Jnr.  2ia 
(rf)  Ubimtp. 
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JRakiUy  (a)  is  contrary  to  what  has  been  since  decided  in  Cmion  Hj.^  T.  1856« 
▼•  Earl  of  BSngsion^^QrWMMJxm^  B.  The  cases  aie  somewhat 
similar;  but  in  the  latter  we  went  on  the  groonds  that  the  state 
of  the  law  was  diffsrent,  and  that  the  eviction  under  the  decree 
was  of  a  different  interest  from  that  claimed  hj  the  ejectment.] — 
That  was  a  case  of  desertion.  Lessee  Hilyard  y.  Day,  cited  in  Coffey 
▼•  RahiUy^  decided  that  no  objection  that  coald  have  been  made 
at  the  trial  of  the  civil-bill  ejectment  could  be  made  in  a  cross- 
ejectment  brought  to  try  the  validity  of  the  civil-bill  decree. 
There  is  a  distinction  between  judgments  erroneous  and  judgments 
void :  Gold  v.  Strode  (6) ;  BusMs  cose  (c) ;  The  ease  of  the  Mar^ 
shalssa  (d), — [Penrbpathsb,  B.  There  should  be  some  proceeding 
taken  to  bring  the  ejectment  suit  within  the  civil-biU  jurisdiction ; 
and  can  there  be  any  such  proceeding  taken  against  a  person  not 
in  existence?  The  Act  directs  that  the  tenant  shall  be  brought 
before  the  Court  by  service,  or,  what  is  tantamount  to  it,  t«  e^ 
substituted  service.— Gbsxnb,  B.  Would  you  say  that  this  decree 
is  conclusive  against  all  the  world  that  Henry  Plowman  was  alive 
at  its  date  ?  as  that  is  the  length  you  must  push  your  argument 
to.]-*No;  I  would  not  push  it  so  far.  Condon  v.  Eari  of  King* 
ston  {e)  shows  that  the  Court  will  intend  that  such  a  mis-statement 
is  merely  a  technical  error,  and  might  be  amended*.— [GnsBNa,  B. 
That  case  arose  on  a  slight  misdescription  in  the  process,  which 
the  Barrister  might  have  amended  under  the  106th  section,  and 
which  we  did  not  think  a  sufficient  ground  for  upsetting  all  the 
proceedings*] 

Hayes  ^  in  reply* 

The  object  of  the  Civil-bill  Act  was  to  enforce  payment  of  rent, 
not  to  create  forfeitures.  The  73rd  section  treats  it  as  a  mere 
mafetcor  of  tenancy.  Tiie  Civil-bill  Court  is  an  Inferior  Court,  and 
has  no  jurisdiction,  exc^  that  conferred  on  it  by  statute,  and 
unless  the  statute  is  oompUed  with,  its  proceedings  are  invalid,  and 

(a)  1  Jones,  27&  W  Garth.  148. 

(c)10Co.888.  (iOCio.Elis.18a. 

(0  Uhimip. 
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H.  T.  1856.  will  be  examined  bj  the  Superior  Courts.    Caaes  where  service 

Exchequer* 

y  ^v  mf     was  not  good:  Williams  v.  Lord Bagot (a) ;  Buchanan  y.  Ruck- 

^^  er  (b) ;  Ferguson  v.  Mahon  (c).    There  ia  no  power  to  amend  the 

NAIL.        proceedings  where  the  error  consists  in  misdescription  of  the  tenancy : 

Cojejf  V.  Rdhilly  (cQ. 


E.  T.  1866.       PiooT,  C.  B. 

Maif  7.  There  are  two  questions  in  this  case.    The  first,  whether  there 

was  evidence  of  the  death  of  Henry  Plowman  ?  the  second,  whether 
the  civil-bill  decree  was  conclusive  upon  the  parties  ?  The  evidence 
offered  to  prove  the  death  of  Henry  was  the  reputation  of  the 
family.  It  was  important  in  the  action  to  prove  the  death  of  Henry 
before  December  1847,  and  the  question  then  is,  whether  the  repu- 
tation of  the  family  is  evidence  to  prove  the  time  of  his  death  ?  It 
was  argued,  on  the  authority  of  the  case  in  Taylor  on  Evidence^ 

m 

that  the  time  of  death  was  proveable  as  a  matter  of  genealogical 
character,  and  therefore  that  evidence  of  reputation  might  be  given. 
It  is  not  necessary  to  go  so  far  in  this  case,  for  it  was  offered 
for  this  genealogical  purpose,  viz.,  to  establish  that  the  plaintiff  was 
the  heir  of  Henry ;  and  for  the  purpose  of  proving  heirship,  you  may 
prove  the  time  of  the  ancestor's  death  by  evidence  of  reputation. 
The  time  of  death  is  important,  to  show  to  what  extent  he  is 
entitled  to  the  rents  and  profits  of  the  estate;  therefore  this  is 
entirely  outside  the  authorities,  supposing  them  to  be  law.  The 
prevalent  reputation  in  the  family  was  that  he  was  dead,  and  it  was 
not  necessary  to  prove  the  sources  of  that  reputation ;  it  may  be 
important,  in  order  to  test  the  weight  of  that  evidence,  to  examine 
into  its  sources,  and  it  may  be  for  the  jury,  on  sifting  the  evidence, 
to  ascertain  whether  there  is  enough  to  satisfy  them  that  the  death 
has  occurred  ;  but  the  admissibility  of  the  evidence  is  never  affected , 
by  considerations  of  its  weight.  The  principle  on  which  this  class 
of  evidence  is  received  is,  that  the  circumstance  is  received  as  a 
known  and  acknowledged  fact  by  the  family  who  ought  to  know  it, 
and  who  are  not  interested  in  admitting  or  denying  it.    It  is  plain 

(a)  3  B.  &  Cr.  772.  (h)  1  Camp.  68, 73. 

(c)  11  Ad.  A  £L  179.  {d)  miuqt. 
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that  here  the  proof  of  the  death  was  sufficient  evidence  for  the  jory  E.  T.  1866. 

Exchequer. 
from  which  to  find  the  time  of  death. 

The  second  question  was,  whether  the  civil-bill  decree  was  con- 
clusive or  not  ?  This  process  was  brought  for  non-payment  of  rent, 
and  stated  that  Henry  Plowman  was  tenant  of  the  lands,  together 
with  others,  defendants ;  and  we  must  conclude  that  all  was  done 
that  the  Assistant-Barrister  could  authorise,  to  serve  these  parties ; 
but  it  appears  that  the  tenant  named  in  the  civil-bill  was  the  same 
Henry  Plowman  whose  death  is  established  to  have  take^  place 
some  years  before  the  civil-bill  was  served.  We  have  to  decide 
whether  this  was  a  proceeding  at  all  within  the  Act ;  and  we  are 
not  dealing  with  the  case  of  an  existing  party  named  in  a  civil-bill, 
and  how  far  he  may  be  estopped  by  the  decree  from  saying  that  he 
was  not  served,  but  we  are  dealing  with  a  case  where  a  dead  person 
is  named.. 

The  party  must  be  named  in  the  civil-bill  decree,  under  the  Act, 
and  here  the  party  named  was  dead  when  the  civil-bill  was  served. — 
[His  Lordship  here  read  ss.  73,  83  and  93.] — ^Now  in  the  present 
case  the  civil-bill  stated,  **  Whereas  Henry  Plowman,  one  of  the 
defendants,  holds  all  that  and  those,  &c.,  as  tenant  to  the  plaintiff,** 
&c.  The  process  represented  Henry  Plowman  to  be  a  living  man, 
a  tenanL  But  in  fact  the  proceeding  was  against  a  dead  man,  and 
the  present  plaintiff  was  not  a  party  to  that  proceeding,  and  con- 
sequently is  not  estopped  by  any  adjudication  inier partes;  and  what 
we  have  to  consider  is,  whether  we  are  to  treat  this  as  an  abjudi- 
cation which  the  plaintiff,  although  not  named  in  the  proceedings, 
cannot  controvert?  because  the  decree  has  not  been  appealed  from, 
and  that  decree  is  for  the  possession  of  the  land,  and  is  an  abjudica- 
tion which  the  statute  says  shall  be  final  if  not  appealed  from. 

It  is  not  necessary  to  consider  what  might  be  the  state  of  the 

case  if  a  person  had  been  named  in  the  civil-bill  who  might  be  a 

defendant  here;  the  present  is  a  case  in  which  there  could  be  no 

defence,  for  the  person  named  was  then  actually  dead.  The  question 

eomes  to  this,  whether  the  Act  of  Parliament,  which  plainly  pro- 

▼ides  for  proceedings  between  the  living,  shall  be  held  to  extend 

to  proceedings  between  the  living  and  the  dead  ?    Whatever  be  the 
VOL.  6.  4  L 
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V. 
I9AIL. 


E.  T.  1856.  fact  as  to  what  the   Assistant-Barrister  may  do   with  reference 

to  amendments  of  variances  between  the  statements  of  the  canse  of 
action  and  the  evidence,  or  of  omissions  and  misdescription  in  the 
description,  addition  and  residence  of  the  parties,  all  those  shall 
be  treated  as  within  the  rale  omnia  rite  acta  preaumuniur  ;  but  when 
we  are  to  consider  what  is  the  very  foundation  of  the  action,  where 
the  civil-bill  states  that  he  holds  as  tenant  to  the  plaintiff  and  where 
the  Act  directs  that  the  civil-bill  shall  be  against  the  tenant,  we 
cannot  hold  that  where  the  proceeding  is  against  a  dead  man,  a  case 
not  contemplated  by  the  Aot,  and  where  it  is  impossible  that  there 
could  be  adverse  litigation,  it  ought  to  conclude  a  person  not  a 
party  to  the  process  by  service  or  by  name. 

It  was  argued  that  it  would  be  a  hardship  on  a  landlord  who 
cannot  proceed,  when  he  does  not  know  who  is  the  tenant  or  where 
he  is.  The  answer  is,  that.we  are  not  to  deal  with  inconveni^ices, 
but  with  the  words  of  the  Legislature.  The  considerations  of 
convenience  or  of  policy  can  only  be  resorted  to,  to  help  the  con- 
struction of  words  that  are  ambiguous ;  and  the  Court  is  never  slow 
to  recur  to  the  policy  of  the  Act  in  giving  it  a  construction  $  still 
where  there  are  plain  words  in  the  Act,  it  must  be  bound  by  those 
words.  When  reasons  of  hardship  are  proposed,  we  should  consider 
them  on  the  other  side  also.  Suppose  a  tenant  residing  in  the 
country  to  die,  leaving  no  children,  a  few  days  before  the  landlord 
commences  proceedings,  would  it  not  be  a  hardship  to  sanction  those 
proceedings,  when  they  were  taken  without  inquiry,  making  the 
deceased  tenant  a  party,  and  treating  him  as  still  Hving,  and  not 
naming  his  heir,  whereby  the  interest  in  the  lands  would  be  evicted, 
which  belonged  lo  the  heir?  and  such  a  case  as  that  might  occur 
without  any  fraud  on  the  part  of  the  landlord. 

Our  course  ought  to  be  to  adhere  to  the  plain  terms  of  the  Act, 
and  not  to  speculate  on  the  policy  of  the  Act.  The  lancQord  might 
have  resorted  to  the  Superior  Courts,  if  the  Inferior  Court  was 
incompetent  to  give  him  relief;  and  I  never  recollect  any  difficulty 
to  have  existed  in  asserting  the  landlord^  rights  in  a  case  of  this* 
description.  The  words  of  the  Aet,  that  the  decree  shall  be  finat 
and  conclusive,  are  just  as  strong  in  reference  to  other  proeeediogs 
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brought  in  the  Civil-bill  Court.    An  action  of  aasumpsii  is  binding  £•  T.  1856. 

and  conclusive  between  the  parties,  but  it  cannot  be  binding  where     >: — -v ' 

BSTTir 
the  proceedings  are  brought  against  a  person  not  living  at  the 


tame. 


V. 
NAIL. 


FShnevathbb,  B. 

I  concur  in  the  judgment  of  mj  Lord  Chief  Babon,  and  will 
only  saj  that,  by  the  provisions  of  the  Civil-'bill  Act,  the  tenant  must 

be  named  and  served,  either  by  actual  service  or  by  substitution ; 

« 

and  it  is  impossible  to  contend  that  a  dead  man  is  a  tenant  or 
can  be  served.  The  matter  goes  to  the  very  foundation  of  the 
Barrister's  jurisdiction  ;  and  it  is  essential  that  the  landlord  should 
ascertain,  before  he  brings  his  action,  whether  his  tenant  be  dead  or 
alive,  if  he  would  ensure  jurisdiction  to  the  Court  he  has  adopted, 
and  give  validity  to  its  proceedings. 


Richards,  B. 

As  to  the  first  point.  As  I  understand  the  evidence!  in  this  case, 
it  came  to  this,  that  there  was  a  reputation  existing  in  the  family,  in 
or  prior  to  the  year  1851,  that  Henry  Plowman  at  that  time  was 
dead — not  that  there  was  a  reputation  in  the  family  in  1655  that 
he  had  died/  in  1851.  With  regard  to  the  other  point,  I  should 
endeavour  to  uphold  the  civil-bill  ejectment,  but  I  feel  the  difficulty 
BO  great,  arising  from  the  circumstance  of  the  dead  man  being  named 
in  the  process  as  tenant,  that  it  cannot  be  overcome.  I  am,  how- 
ever, not  prepared  to  say  that  the  question  of  who  was  tenant  in 
point  of  law,  or  any  nice  questions  of  that  kind,  would  defeat  the 
ejectment,  or  authorise  the  subsequent  investigation  of  the  grounds 
of  the  Barrister's  decision  upon  new  trial  motions.  Condon  v.  Lord 
Kingston  does  not  apply  to  a  case  like  the  present. 

/ 

Grrbrb,  B. 

I  concur  in  the  judgment  of  my  Brethren,  and  wish  also  to  be 
understood  as  resting  my  judgment  on  the  second  point  on  the  same 
grounds  as  those  expressed  by  my  Brother  Richabdss  that  a 
party  is  not  to  be  at  liberty  to  overhaul  the  proceedings  before  the 
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E.  T.  1856.  Assistant-Barrister^  but  that,  under  the  peculiar  circumstances  of 
this  case,  the  decree  of  the  Assistant-Barrister  is  not  conclusive. 


PiooT,  C.  B.,  mentioned  Doe  y.  OriffUh  {a\  in  which  it  was 
held  that  proof,  bj  one  of  a  family,  that  a  jounger  brother  of  the 
person  last  seised  had  gone  abroad,  and  that  the  repute  of  the  &milj 
was  that  he  had  died  there,  and  that  the  witness  had  never  heard 
in  the  family  of  his  having  been  married,  was  prima  facie  evidence 
that  the  party  was  dead  without  lawful  issue,  to  entitle  the  next 
claimant  by  descent  to  recover  in  ejectment. 

(a)  15  East.  203. 


•niM  2,  o« 


Right  Hon.  SIDNEY  HERBERT  v.  E.  MADDEN  and  others. 


lives  should  expire  before  the  expiration  of  that  time ;  and 


£}«etment  Ibr 

non-payment    EjicTHXHT  for  non-payment  of  rent — The  summons  and  plaint 

of  wdX^  nndor 

the  ttatoies.      Stated  that  six  yearsT  arrears  were  due.    The  defendant  pleaded, 

nponaoottcnr-  ^tly,  denying  the  tenancy,  and  secondly,  pleaded  a  lease,  dated 

2^^  ^^  the  1st  of  July  1790,  by  Lord  Fitzwilliam  to  Wm.  Whittingham, 

Sn  Si^^^e^  ^^  ^^  lands  and  premises  in  question,  for  three  lives,  or  the  term 

•dtaie?*  ^  ®^  ^®  ^*"  commencing  from  the  29th  of  September  1789,  if  the 

forentiy;  and 
where  alesMr 

hath  no  riffht  that  the  said  W.  Whittingham  entered  into  possession  under  the 

of  entiy,    hie 

pioper  ooane  said  lease,  and  afterwards  died  previous  to  the  year  1825,  having 

to  detemine 

the  estate  for  first  devised  all  his  interest  in  the  said  demised  premises  to  Jane 

oonditioQ  hro* 

ken  is  to  make  Whittingham,  who  entered  into  possession  of  the  said  premises,  by 

nn.        1%^    &e  assent  of  the  said  William's  executors ;  and  that  she  afterwards 
Where  afxi- 

Tate  Act    of  married  John  Bnme,  and  that  they  (the  said  John  and  Jane  Bume) 
Fariianent 

gave  power  to  by  a  sub-lease,  dated  the  24th  of  December  1825,  demised  to  Peter 

a   tenant    for 

lifo    to   make 

leases  either  ooncniient  or  in  possessian,  so  as  in  ereiy  sodi  lease  there  should  be 

lessiied  a  conation  of  re-entiy : — HM^  this  should  be  oonstmed  fwUmib  fu^is 

mmffJU^  and  did  not  make  sa€h  a  condition  in  a  oonconent  lease  granted  nnder  the 

power  efibctnal,  so  as  to  give  the  lessor  a  right  of  entiy. 
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Madden  the  said  premises  from  thenceforth,  for  one  life,  or  thirty-  T.  T.  1856. 
one  years  commencing  irom  the  26th  of  March  then  next,  if  the     <^  -^  ■  * 
said  life  should  expire  within  that  time;  that  the  said  last-men*  ^^ 

tioned  life  dropped  previous  to  the  8th  of  May  1839;  and  that,  3icADi>Eir. 
by  indenture  of  lease,  dated  on  that  day  (the  lessor's  reversion 
having  in  the  meantime  become  vested  in  the  plaintiff),  and  whilst 
both  said  leases  of  1790  and  1825  were  outstanding,  he  (the 
plaintiff)  demised  unto  the  said  Peter  Madden  the  same  premises, 
and  not  more ;  a6d  the  defence  then  stated  defendant's  title  to  the 
premises,  as  the  personal  representative  of  said  Peter  Madden. 

To  this  second  defence  the  plaintiff  replied  that,  before  and  at 
the  time  of  making  of  a  certain  Private  Act  of  Parliament  of  the 
3  &  4  VF.  4,  passed  for  granting  further  powers  to  lease  certain 
parts  of  the  devised  estates  of  the  late  Lord  Fitzwilliam,  then 
deceased,  the  plaintiff  was,  under  the  will  of  the  said  Lord  Fitz- 
william, seised  in  his  demesne  as  of  freehold,  for  his  life,  of  divers, 
hereditaments  set  forth  in  the  schedule  to  the  said  Act,  and,  amongst 
them,  of  the  premises  demised  by  the  said  lease  of  1839;  and  that 
by  the  said  Act,  after  reciting  as  therein,  it  is  enacted  that  it  should 
be  lawful  for  the  plaintiff,  during  his  life,  and  after  his  decease 
for  the  several  other  persons  therein  authorised,  by  indenture  or 
indentures,  sealed  and  delivered,  and  attested  by  two  or  more  wit- 
nesses, to  demise,  lease  or  grant  all  or  any  part  of  the  messuages 
or  dwelling-houses,  hereditaments,  &c^  specified  in  the  schedule 
thereto,  at  any  time  thereafter,  before  the  several  leases  of  the  same 
hereditaments  which,  at  the  time  of  the  passing  of  the  said  Act 
were  subsisting,  should  respectively  have  expired  by  efflux  of  time ; 
and  either  upon  the  surrender,  or  without  requiring  the  previous 
surrender,  of  such  subsisting  leases  thereof  respectively ;  unto  any 
person  or  persons,  for  any  number  of  years  not  exceeding  ninety- 
nine  years  respectively;  for  the  purposes  in  that  behalf  in  said 
Act  mentioned :  and  so,  as  that  in  every  such  lease  to  be  made, 
there  should  be  contained  a  condition  or  clause  of  re-entry,  in  case 
of  the  non-payment  of  the  rent  or  rents  to  be  thereby  reserved, 
or  of  the  breach  or  non-performance  of  any  of  the  covenants, 
provisoes  and  conditions  therein  mentioned :  and  so,  as  that  no  lease 
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T.  T.  1856.  should  be  made  by  Tirtoe  of  the  said  Act^  of  any  hereditaments 

which  should  be  held  for  anj  previous  term  or  terms  of  years,  of 
which  more  than  sixty  years  should  be  then  unexpired.  That  at 
the  time  of  making  the  said  lease  of  I8d9i  the  said  lease  of  1790, 
in  the  second  defence  mentioned,  was  a  subsisting  lease  of  certain 
of  the  hereditaments,  set  forth  in  the  said  schedule  to  the  said  Act, 
for  an  unexpired  term  of  less  than  sixty  years,  to  wit,  for  twenty- 
eight  years,  of  which  the  premises  demised  by  the  lease  of  1839 
were  parcel :  and  that  by  indenture,  dated  the  8th  of  May  1839f 
after  reciting  the  said  subsisting  lease  of  1790,  and  the  seisin  of  the 
plaintiff  as  tenant  for  life  of  the  said  premises,  and  that  he  was 
entitled,  under  the  said  statute,  to  grant  leases  of  the  said  premises; 
he  (the  said  plaintiff),  by  force  and  virtue  and  in  exercise  of  the 
said  power  by  the  said  Act  given  to  him,  and  of  all  other  powers,  d^., 
demised  unto  said  Peter  Madden  the  said  premises  (claimed  by  the 
ejectment),  for  ninety*nine  years :  and  that  the  said  indenture  was 
duly  executed  as  required  by  the  said  power ;  and  was  granted  for 
the  purposes  required  by  the  said  Act,  and  complied  with  the  requi- 
sitions thereof :  and  that,  in  the  said  indenture  of  1839  was  contained 
a  condition  or  clause  of  re-entry,  in  case  of  the  non-payment  of  the 
rent  thereby  reserved,  or  of  the  breach  or  non-performance  of  the 
covenants,  &.,  therein  contained:  and  the  replication  concluded 
with  a  general  averment  of  compliance  with  the  conditions  and 
provisoes  of  the  statute,  and  that  the  summons  and  plaint  was  filed 
to  evict  the  lease  of  1889* 

The  plaintiff,  by  leave  of  the  Court,  also  demurred  to  the  siud 
second  defence ;  and  the  defendant  demurred  to  the  above  replica- 
.  tion. 

The  plaintiff's  points  for  argument  were  as  follow : — First,  that 
the  second  defence  admits  the  relationship  of  landlord  and  tenant 
under  a  lease  to  exist  between  the  parties,  and  that  the  reserved 
rent  is  due ;  but  denies  the  right  to  maintain  an  ejectment  for  non- 
payment of  that  rent,  without  showing  any  grounds  for  such  denial 
Secondly,  that  the  plaintiff  being  unable  to  enter,  because  of  the 
existence  of  the  leases  of  1790  and  1825,  is  no  answer  to  the 
action ;  because  such  a. right  is  not  necessary  in  order  that  the  action 
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should  be  maintained,  and  it  is  impossible  by  the  acts  of  the  parties  T.  T.  1856. 

themselves  here,  and  therefore  is  dispensed  with.    Thirdly,  that  by     ' , ' 

reason  of  the  lease  of  1825,  the  lease  of  1839  operated  as  a  grant  of  ^^ 

the  reversion  expectant  on  the  lease  of  1790,  and  the  defence  should     maddsn. 
have  negatived  the  existence  of  a  condition  of  re-entry  on  non-pay- 
ment  of  rent  in  such  grant,  a  condition  which  the  plaintiff  could 
take  advantage  of  by  claim  in  this  action. 

The  following  were  the  points  relied  on  by  the  defendant : — ^That 
the  plaintiff  admits  he  has  no  right  of  entry  on  the  premises,  by 
reason  of  the  outstanding  leases  and  grant  of  the  reversion  ;  that 
the  lease  of  1889  was  a  grant  of  a  reversion  and  incorporeal  heredit- 
ament, and  cannot  be  evicted  for  non-payment  of  rent. 

C.  H.  Woodrojffe  (with  him  Napier)^  for  the  plaintiff,  opened  the 
demurrer  to  the  defence. 

The  precise  point  raised  here,  on  the  ejectment  statutes,  has  never 
been  decided.  In  all  the  cases  hithertb  decided  on  the  subject,  there 
was  a  condition  of  re-entry,  which  had  been  defeated  by  some  seve- 
rance, re-demise,  or  other  act ;  but  here,  as  the  lease  of  1839  could 
only  operate  as  a  grant  of  the  reversion,  there  never  could  be  any 
valid  condition  of  re-entry  reserved,  by  the  very  nature  of  the  estate 
granted.  The  question  is,  whether  an  ejectment  will  lie  in  a  Supe- 
rior Court,  where  claim  would  lie?  This  is  a  grant  of  a  pure 
reversion,  and  therefore  differs  from  those  cases  where  there  waa^ 
any  portion  of  land  into  which  the  lessor  could  enter.  Jackson's 
Chariiies  v.  Jackson  (a)  was  a  case  of  the  latter  description ;  and  in 
it,  all  the  cases  and  the  law  on  this  aubject  are  fully  reviewed. 
Chief  Baron  Joy  there  says : — **  The  landlord  who  has  executed  a  lease 
*'  of  lands,  part  whereof  is  in  possession  and  part  in  reversion  at  the 
*'time,  may  afterwards  evict  the  tenant  for  condition  broken  s  he 
**may  enter  upon  any  part  of  the  land  in  the  name  of  the  whole, 
"  and  that  will  revest  the  entire  estate  in  him ;  he  will  thereupon  be 
*'  in  as  of  his  old  estate,  and  thereby  evict  the  tenant  from  every 
'*  interest  he  might  claim  under  him.  A  condition  may  be  anne^ced 
*^  to  the  grant  of  a  mere  reversion,  and  by  it  the  grant  may  be 

(a)  HajM  &  Jo.  442;  S.  C,  2  Law  Bee.,  N.S.,  36. 
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T.  T.  1856.  **  defeated.    Bat  how,  in  such  a  case,  is  the  grantor  to  take  adyan* 

^'  tage  of  the  condition  broken  ?  Lord  Coke^  in  his  Commenian^  on 
^*LiuUton^  218  <iy  points  oat  the  mode.  He  says: — ^'Regalarlj, 
<<  when  any  man  will  take  advantage  of  a  condition,  if  he  may  enter, 
<«he  mast  enter,  and  when  he  cannot  enter,  he  mast  make  a  claim.*" 
And  he  also  lays  it  down  broadly,  that  a  right  of  re-entry  at 
Common  Law  is  not  necessary  in  order  to  maintain  an  ejectment 
for  non-payment  of  rent — [Pbhhsfathsr,  B.  Claim  is  pat  in 
contradistinction  to  entry.] — Co,  Lit,  speaks  of  two  difTerent  things  as 
necessary  to  revest  the  estate,  so  as  to  ground  a  writ  de  efeetume 
firmit :  first,  entry  on  the  land,  where  entry  was  possible,  and  claim, 
where  claim  alone  was  possible.  The  writ  of  summons  in  ejectment 
was  substituted  for  entry  in  the  former  case,  and,  a  fortiori^  it  is 
substituted  for  claim,  where  claim  alone  is  possible.  Li  Delap  y. 
Leotuird(a),  Pernsfathsb,  C.  J.,  held  that  an  ejectment  would  lie 
under  the  statutes,  where  the  condition  was  suspended;  and  this 
case  also  was  different  from  the  present,  in  which  there  is  no  con* 
dition  which  was  ever  valid.  The  ejectment  statutes  are  one  com- 
plete code  of  remedial  law,  and  are  to  be  construed  together  as 
expanding  the  landlord's  remedies,  and  not  narrowing  them.  They 
are,  the  11  Anne,  c.  2 ;  4  6.  1,  c.  5 ;  8  G.  1,  c  2 ;  5  G.  2,  c  4; 
25  6r.  2^  c.  13;  15  &  16  G.  3,  c  27.  The  4  G.  1,  c.  5,  does  not 
mention  one  word  about  the  landlord's  right  of  re-entry;  it  was 
passed  to  expand  the  rights  which  the  landlord  had  under  the 
11  Anne.  By  section  3  it  empowers  ^'any**  landlord  to  bring  his 
ejectment  where  the  yearns  rent  is  due,  and  does  not,  in  terms, 
restrict  that  right  to  a  landlord  with  a  right  of  re-entry.  The  8  6r.  1, 
c  2,  contains  no  mention  of  the  necessity  of  a  condition  of  re-entry. — 
[Pehhbfatheb,  B.  That  Act  was  passed  with  reference  to  stran- 
gers taking  defence.] — ^The  5  (7. 2,  c  4,  recites  a  doubt  as  to  whether 
ejectment  could  be  maintained  where  there  is  no  dauae  of  re-entry 
reserved,  and  provides  for  those  cases. 


H.  Fitzgibbon  (with  G.  Fiizgibbon\  for  the  defendant. 

The  Private  Act  does  not  put  the  plaintiff  in  any  other  position 


(a)  5  Ir.LawBep.  287;  in  Emxr,  6  Ir.  Law  Bep.  473. 
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than  a  common  lessor ;  his  only  remedj  wonld  be  debt  for  the  rent;  T.  T.  1856. 
and  the  making  of  the  lease  does  not  give  him  any  new  right.     Co.     y^    ^      '^ 
Lit^  47  Oi  states,  that  rent  cannot  be  reserved  out  of  an  incorporeal 
hereditament ;  and  that  a  reversion  or  remainders  of  lands  may  be 
granted  reserving  a  'tent,  for  the  apparent  possibility  that  it  may 
come  in  possession.     Lessee  Wesiropp  v.  Moore  (a). 


HEBBERT 
MADDEN. 


Napier^  for  the  plaintiff,  in  reply. 

The  15  &  16  6.  3,  0.  27,  s.  3,  enables  an  ejectment  for  non-pay- 
ment of  rent,  reserved  upon  leases  of  tithes  or  other  ecclesiastical 
dues,  to  be  brought ;  where  one  year's  rent  is  due;  and  the  lessor  has 
a  right  by  law  to  re-enter.     Now  tithes  lie  in  grant,  and  not  in 
livery,  and  the  Legislature,  in  this  provision,  contemplates  a  right  of 
re-entry  to  be  reserved  by  the  lease.    Then  in  our  case,  we  have  the 
Private  Act  (3  &  4  FF.  4,  c.  26)  which,  in  like  manner,  intends  to 
give  us  a  power  of  recovering  by  ejectment  for  non-payment  of  rent, 
upon  the  condition  for  re-entry,  which  the  same  Act  requires  us  to 
reserve  in  leases  made  under  it ;  even  though  such  leases  be  concurrent 
or  reversionary.    The  Legislature  cannot  intend  that  the  condition, 
which  it  requires  to  be  reserved,  should  be  perfectly  inoperative. 
The  condition  in  Jackson's  Charities  v.  Jackson  (b)  was  to  re- 
enter, and  there  was,  in  that  case,  an  Act  of  Parliament  enabling 
the  plaintiff  to  make  the  lease ;  and  Baron  Smith  says,  "  When  the 
'*Act  gave  the  plaintiffs  power  to  make  the  lease,  it  also  gave 
« them  all  those  rights  which  necessarily  arise  out  of  the  relation 
**  created  thereby."    The  .condition  cannot  be  apportioned,  and  entry 
must  be  made  in  the  name  of  the  whole :  Delaeour  v.  McCarthy  (c). 
If  a  reversion  be  granted  on  condition,  and  the  condition  be  broken, 
if  there  cannot  be  an  entry,  then  a  claim  shall  serve  (iQ.    And 
what  is  the  summons  and  plaint  in  ejectment  but  a  claim?— 
[Penkbfathsb,  B.    An  ejectment  will  not  lie  where  claim  is  the 
proper  remedy.    Jxl  the  case  of  tithes,  it  lies  by  express  enactment. 
No  injury  could  be  done  to  any  one,  by  the  formal  execution 
of  the  kabere^  as  there  is  no  actual  possession ;  and  the  contract 


(a)  2  Fox.&  S.  SeS. 

(e)  HayoB  &  Jo.  474. 
VOL.  6. 


(6)  UHmp. 

(ji)  Flowd.  133  a. 
5   L 
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T.  T.  1856.  may  be  then  put  an  end  to ;   but  it  is  not  the  same  in  an  ejeelmenft 

Excheguer,      „ 

for  a  reversion,  which  goes  for  the  land,  not  for  the  tithes.] — ^The 

question  is  whether  the  ejectment  statutes  enable  us  ? — [Pbhhefa- 

THEB,  B.    The  test  is,  could  you  bring  an  ejectment  for  a  reyeraion, 

declaring  so?] — When  we  cannot  enter,  we% claim.     Our  right  to 

re-enter  is  by  contract ;  and  claim  is  the  way  of  carrying  out  that 

contract. 


HEBBEBT 

r. 

MADDEN. 


PlOOT,  C.  B. 

We  are  all  of  opinion^  on  substantial  grounds,  that  this  ejectment 
cannot  be  maintained  under  the  ejectment  statutes.     It  is  brought 
where   a  lease  was  granted  in  reversion  ;  there  being  an  out- 
standing lease,  incident  to  which  a  reversion  existed  at  the  time 
of  the  grant,  and  which  lease  is  still  subsisting.      It  has  been 
suggested  in  argument,  upon  the  views  expressed   by  Judges  of 
the  highest  authority,  that  these  statutes  were   to  be  treated  as 
creating  new  rights  and  remedies  successively  for  the  landlord. 
Without  going  over  all  the  statutes,  which  have  been  reviewed 
by    Judges    Crampton    and   Burton,   who   difiered    £rom  Penne- 
father,  C.  J.,  in  Deiap  v.  Leonard^  it  may  be  enough  to  say,  that 
it  appears  very  clear  that  all  those  statutes  had  regard  to  the 
relations  subsisting  between  the  parties,  which  was  contemplated 
in  the  first  Act  of  Parliament  (11  Anne^  c.  2).    No  other  eject- 
ment was  contemplated  by  that  statute  than  that  taking  place 
between  landlord  and  tenant,  or  lessor  and  lessee;  and  the  sub- 
sequent statutes  only  enable  the  landlord,  where  there  can  be  no 
forfeiture  of  the  lease,  by  reason  of  there  being  no  clause  or  condition 
of  re-entry  reserved  therein,  to  proceed  to  recover  possession  of  the 
land,  as  if  such  a  condition  had  been  contained  in  the  lease.     The 
whole  structure  of  the  statutes  shows  this  intention.    The  best  test 
of  their  meaning  is  found  in  those  provisions,  by  which  they  appty 
the  sanction  of  law  to  make  the  judgment  efficient ;  and  that  is, 
the  delivery  of  possession  under  the  writ  by  the  Sheriff:  and  so 
[important  is  that  sanction  of  law,  that  it  is  from  the  period  of 
execution  of  the   writ  by  the  Sheriff  that  the  determination  of 
the  lease  is  considered,  by  the  Acts  of  Parliament,  to  take  place ; 
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then,  and  then  only,  is  the  lease  determined;  it  subsists  by  law  T.  T.  1656. 

Etfchequer, 

(unless  so  far  as  the  parties  may  be  estopped  by  the  judgment),  and 
it  is  not  determined  until  that  time ;  and  if  the  landlord,  before  that 
time,  receives  the  rent  and  costs,  the  forfeiture  is  waived,  and  the 
lease  continues  to  subsist ;  but  if  the  habere  be  executed,  the  parties 
can  only  continue  to  hold  under  some  new  contract  which  may  be 
made,  or  by  taking  proceedings  in  Equity,  for  the  purpose  of  being 
restored  by  redemption.  What  would  occur,  supposing  we  were  to 
hold  that  a  reversion  could  be  made  the  subject  of  an  ejectment  ? 
The  result  of  those  provisions  of  the  Ejectment  Act,  which  say, 
that  in  case  the  lessee  or  assignee,  or  other  person  claiming  under 
the  lease,  shall  permit  judgment  to  be  had,  and  execution  executed, 
without  paying  the  rent  and  costs,  or  filing  a  bill  in  Equity  within 
six  months  after  execution  executed,  for  redemption  ;  then  he  shall 
be  barred  and  foreclosed  from  all  relief  and  remedy — ^is,  to  give  the 
lessee,  &c.,  six  months,  after  execution  executed,  to  redeem  the 
possession.  Now  execution  executed  is  delivery  of  the  possession 
to  the  landlord ;  but  that  delivery  would  be  postponed  until  after  the 
subsisting  sublease  has  expired ;  and  then  (according  to  the  above 
provisions  of  the  Acts  of  Parliament)  the  lessee  or  his  assignee  may, 
after  the  execution  of  the  habere  (which  may  not  be  until  fifty  or 
sixty  years  after  judgment),  and  upon  payment  of  the  rent  which 
the  affidavit  states  to  be  due  at  the  time  of  bring^g  the  ejectment, 
revest  the  estate ;  provided  that  payment  be  made  within  six  months 
after  the  execution  executed :  and  the  landlord  would  be  entitled  to 
all  the  intervening  profits  between  judgment  obtained  and  execu- 
tion. The  result  would  (in  the  present  case)  be,  that  the  landlord 
would  be  entitled  to  receive  the  rent  for  twenty-eight  years,  and, 
after  the  expiration  of  that  time,  would  be  bound  .to  restore  the 
possession  to  the  tenant,  upon  his  complying  with  the  requisites 
I  have  mentioned.  This  could  never  have  been  intended  by  the 
Legislature.  It  could  never  occur  in  the  case  of  land  of  which 
the  possession  might  be  recovered.  No  such  thing  could  occur  in 
the  case  of  Jaek$oiC$  ChariHeif  and  of  Delaamr  v.  M^Carthy^ 
because,  there,  there  was  a  portion  into  which  the  landlord  might 
enter  in  the  name  of  the  whole.    It  appears  to  me,  with  deference 
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T.  T.  1856.  to  80  high  an  authority,  that  the  reasoning  of  J07,  0.  B.,  that  this 
ejectment  may  be  maintained  when  it  is  brought  with  respect  to 
contract,  and  not  to  land,  rather  leads  to  an  opposite  conclusion. 
In  the  case  of  a  reyersion,  or  an  incorporeal  hereditament,  there 
was  a  form  of  law  to  determine  the  estate  for  a  condition  broken. 
According  to  Lord  Coke,  it  is  not  optional  with  a  party  as  to  how, 
he  must  proceed  to  determine  the  estate — if  he  may  enter,  he  must 
enter: — to  defeat  the  estate  there  must  be  actual  entry.    For  the 
purpose  of  effecting  entry,  proceedings  at  Common  Law  must  be 
adopted ;  ejectment,  for  instance,  where  an  obstruction  is  raised  by 
the  tenant.    The  old  form  of  proceeding  to  obtain  entry  was  by  writ 
of  efeeHone  fitmm^  which  was  equivalent  to  the  later  proceeding 
of  ejectment  by  a  fictitious  form  of  law ;  but  where  the  land  is 
circumstanced  so  as  to  be  incapable  of  the  subject  of  an  ejectment, 
then  the  law  substituting  claim  takes  effect,  and  the  claim  deter- 
mines the  estate.  Li  the  case  of  a  demise  of  tithes,  or  of  a  reversion, 
or  other  incorporeal  hereditament,  where  the  Common  Law  admitted 
of  no  ejectment,  the  effect  of  a  claim  was  to  determine  the  estate, 
and  entitle  the  party,  as  soon  as  the  subsisting  or  outstanding  in- 
terest expired,  to  enter ;   he  had  no  other  form  to  adopt ;  the 
condition  was  broken  by  the  act  of  the  tenant ;  the  estate  was  de- 
termined by  the  claim  ;  and,  upon  the  determination  of  the  sub- 
sisting or  outstanding  estate,  he  had  a  right  to  the  land.   Ejectment 
would  not  there  apply.    In  the  present  case,  if  Mr.  Herbert  bad 
made  his  claim,  it  is  clear  that  the  estate  of  the  tenant  under  the 
lease  of  1839  would  determine  without  the  necessity  of  any  form 
at  Common  Law.    It  might  have  been  a  convenient  thing  that 
some  form  of  judicial  proceeding  should  take  place,  determining 
that  the  party  was  entitled  to  defeat  the  estate,  and  enabling  him 
to  have  the  matter  investigated ;  but  this  is  not  dcme  by  the  eject- 
ment statutes :  they  have  dealt  entirely  with  cases  between  landlord 
and  tenant ;  and  the  same  test  is  to  be  applied  in  examining  the 
Private  Act  of  Parliament.    We'  are  of  opinion  that,  that  cannot 
be  made  the  subject  of  ejectment,  the  possession  of  which  the  Sheriff 
cannot  deliver.    £te  could  not  execute  the  writ  without  destroying 
the  interest  of  the  tenant,  who  was  entitled  to  hold ;  and  having 
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read  the  judgments  of  Justices  Ciampton  and   Burton  on  this  T.  T.  1856. 

Exchequer, 

question,  in  Delap  v.  Letmardy  we  fully  concur  in  their  views ;     ^ , * 

HEBBSBT 

and,  as  we  have  just  stated,  we  consider  that  these  statutes  are  ^^ 

wholly  inapplicable  to  the  case  of  a  reversion.  maddsk. 


PsNRSFATHSBy  B. 

The  Lord  Chief  Babon  has  very  clearly  stated  the  views  he 
entertains  as  to  the  ejectment  statutes,  and  in  which  I  entirely 
concur.     Those  statutes  are  conversant  about  land,  where  a  writ 
of  ejeetiane  JimuB  at  Common  Law  could  have  lain ;  that  is  clear, 
on  the  different  statutes.     The  wording  of  the  statutes,  as  to 
the  interest  of  the  lessor  and  lessee,  and  the  provisions  as  to  the 
execution  of  the  writ,  show  that  the  writ  is  to  be  executed  i  and 
therefore,  that  the  groundwork  of  the  proceedings  in  ejectment  must 
be  hereditaments  on  which  it  can  be  executed, — ^that  the  subject- 
matter  of  these  statutes  must  be  land,  on  which  the  Sheriff  may 
enter  and  execute  the  habere*  I  do  not  think  it  necessary  to  meddle 
vrith  the  vexcUa  questio,  whether  a  person  must  have  a  reversion  in 
himself;  the  cases  are  not  the  same :  and  I  do  not  express  any  opinion 
upon  that  question.    The  difiiculties,  which  would  arise  from  the 
postponement  of  the  execution  of  i  the  habere^  until  the  expiration  of 
the  particular  estate,  have  been  very  clearly  stated  by  the  learned 
Chief  Baboh.  The  Counsel  for  the  plaintiff  must  have  been  aware 
of  these  difficulties,  necessarily  created  by  reason  of  the  conse- 
quences which  would  follow  the  immediate  execution  of  the  habere, 
viz.,  dispossession  of  those  who  were  not  parties  to  the  contract, 
who  were  entitled  to   the  possession,  and  who  mi^ht  thus  be 
deprived  of  it.    Counsel  said,  the  Court  would  restrain  the  ex- 
ecution of  the  habere  until  after  the  determination  of  the  particular 
estate.    This  proposition  destroys  the  argument  for  the  right  to 
bring  the  ejectment,  as  it  is  upon  the  execution  of  the  habere  that 
the  eviction  takes  place,  and  from  that  it  is  counted ;  so  that  if  the 
party  be  prevented  from  executing  the  habere,  now  for  twenty-eight 
years  or  thereabouts,  the  whole  object  of  the  ejectment  would  be 
defeated,  as  the  lease  of  1839  would  for  that  time  be  a  subsisting 
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T.  T,  1856.  interest    The  Private  Act  of  Parliaaient  waa  made  for  a  proper 

Exchtoutr, 

porpoee,  vis.,  to  enaUe  Mr.  Herberti  who  was  tenant  for  life,  to 

renew  and  lease  certain  portions  of  the  land ;  and  provides  that  he 
may  make  leases,  either  in  possession  to  the  occupier,  or  in  reversion 
to  persons  not  occupying :  and  the  Act  being  general,  and  intending 
to  provide  for  the  interests  of  the  remainderman,  directs  that  these 
leases  shall  be  made  at  the  full  value,  and  contain  conditions  of  re- 
entry. It  is  argued  then,  that  the  Legislature  thereby  meant  to 
give  an  immediate  right  of  re-entiy  in  every  case ;  but  no  sueh 
thing  can  be  inferred  to  have  been  meant.  This  provision  in  the 
Act  is  to  be  construed  reddendo  eing^da  eingmUs  ;  the  leases  may 
be  made  either  in  possession  or  reversion,  and  this  is  merely  a  gene- 
ral direction  to  put  in  that  condition ;  meaning  where  such  a  condition 
would  be  effectual.  Such  a  condition  can  have  no  operation  in  a 
reversionary  lease,  until  that  lease  takes  effect  in  possession,  and 
then  the  condition  may  arise.  There  waa  no  intention  that  this 
clause  should  take  effect  in  a  lease  of  a  reversion.  It  is  unnecessary 
to  say  more  on  this  point.  The  lease  may  be  detenttined  by  claim, 
but  not  by  entry,  until  the  party  has  a  right  of  entry,  by  cesser  or 
determination  of  the  subsisting  estate. 


Richards,  B. 

I  concur  with  the  Chief  Baroh  and  my  Brother  Pemefatkbr, 
that  the  action  of  ejectment  is  a  possessory  action.  ^  I  do  not  think 
that  the  forms  given  by  the  Common  Law  Procedure  Act  1663 
should  be  altogether  thrown  out  of  consideration;  they  are 
very  important,  to  see  how  the  Legislature  has  dealt  with  this 
action.  In  the  194th  section,  directing  this  proceeding,  the  words 
are:— ** Where  any  person  shall  claim  possession  of  any  lands^ 
'*  tenements,  or  hereditaments,  and  shall  desire  to  proceed  for  reoo- 
''  very  of  the  same,"  &c.  Then  in  the  form  of  the  writ,  judgment 
is  prayed  to  *'  recover  the  possession  of  the  lands  and  tenements." 
Next,  the  form  of  the  judgment  is  as  follows : — *'  Therefore  it  is 
"  considered  that  the  plaintiffs  do  recover  possession  of  the  land  in 
''the  writ  mentioned,  with  the  appurtenances;"  and  upon  that 
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Exchequer^ 

HERBEBT 

V, 
MADDEN. 


judgment,  execution  is  to  issue  for  the  recovery  of  the  possession  T.  T.  1866. 
(s.  209)-  It  is  the  duty  of  the  plaintiff  to  serve  the  summons  on 
every  person  in  possession,  even  under  a  prior  lease,  to  evict  which 
is  stated  not  to  he  the  intention  of  the  plaintiff  here.  But  if  the 
plaintiff  obtained  judgment,  that  judgment  would  be  against  such 
person  holding  under  a  prior  lease,  and  he  would,  therefore,  have  a 
right  to  take  defence  to  the  action ;  and  if  he  did  take  defence,  what 
answer  here  would  be  given  to  him  ?  The  action  is  brought  to 
recover  the  possession,  to  which  possession  the  plaintiff  is  not  en- 
titled, and  whilst  all  the  time  he  disclaims  all  intention  of  taking 
that  possession.  The  habere  is  a  public  writ,  and  the  whole  world 
are  to  take  notice  of  it.  It  would  produce  inextricable  confusion  if 
the  plaintiff  might  proceed  as  here  contended  for.  But  if  there 
were  a  doubt  on  the  subject,  the  statute  of  the  15  &  16  Cr.  3,  c.  27, 
ought  to  be  conclusive  evidence  against  the  proceeding  by  ejectment 
for  a  reversion.  That  is  an  enacting  law ;  for  it  is  because  ejectment 
did  not  lie  for  things  which  lay  in  grant  alone,  that  it  was  passed. 
The  arguments  raised  on  the  Private  Act  have  been  fully  discussed 
by  my  Brother  Pennefathsb.  That  Act  was  not  intended  to  put 
Mr.  Herbert  in  a  different  position  from  the  rest  of  mankind.  It 
gave  him,  a  tenant  for  life,  the  same  power  which  he  would  have 
had,  were  he  seised  in  fee ;  but  no  more.  A  man  seised  in  fee 
may  make  a  reversionary  lease,  and  reserve  a  condition  of  re-entry ; 
but  that  will  not  be  effectual  so  long  as  the  lease  remains  reversion- 
ary. 


Gbbxnb,  B. 

I  concur  in  all  that  has  been  expressed  on  the  subject  by  my 
learned  Brethren. 

Judgment  for  the  defendant  on  the  two  several  demurrers. 


NoTB. — See  alao  on  the  point  decided  in  this  case,  Lea$ee  Peacock  y.  O'Gratfy 
(13  It.  Law  Bep.  296);  PurceU  r.  Kurhy  Qlb.  301.) 
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T.  T.  1856. 

ExehefMer, 


JEFFERYE8  v.  LYSAGHT. 

j^^  28.  CSitimg$  in  Biotco,  after  Trmitif  TerwL) 

Where   ihe  Tku  was  an  action  on  a  gaarantee,  and  was  tried  at  the  Summer 

hi  his  plaint  a  Aflsizes  1855,  for  the  county  of  Cork,  before  the  Right  Hon.  Judge 

ment,  and^  Perrin.     The  summons  and  plaint  stated  that  before  the  making  of 

2£ed^  altou  ^^®  promise  or  guarantee  by  the  defendant,  thereinafter  mentioned, 

Sr^^^  one  James  Lysaght,  the  father  of  the  defendant,  had  sold  to  the 

ff^^BeoMnt,       plaintiff  certain  lands  called  Cloheenmilcon,  in  the  county  of  Cork,, 
but    did    not 

t»Tene4  (it,      discharged  of  all  tenancies  or  claims  to  occupation  whatsoever,  at 
and  ifliaes  hay- 
ing been  taken  and  for  the  price  or  sum  of  £1500,  to  be  paid  by  the  plaintiff  to 
on  thoee  alleg- 
ationa  the  de-  the  said  James  Lysaght,  by  instalments  of  £500  each,  at  three, 

in  eridenoe  ^^  ^^^  °i°®  months;  and  that  at  the  time  of  said  sale,  one 
^ei^tane^  Jeremiah  Murphy  was  a  tenant  of  forty-three  acres  of  the  said 
"tTaate  hS"  ^^^•j  **  *^®  '^^^  of  £1  per  acre;  and  thereupon,  in  considera- 
^^u^h^(  ^^^  ^^^  ^^^  plaintiff,  at  the  defendant's  request,  would  pass  to 
der  the  68ih  the  said  James  Lysaght  three  promissory  notes  for  £500  each,  being 

Conunon  Law  the  amount  of  purchase-money  agreed  to  be  paid  by  the  plaintiff 
Prooednre 

Act)  he  had  for  the  purchase  of  said  lands,  freed  and  discharged  from  all  ten- 
admitted  the 
agreement   in  ancles  and  claims  to  occupation  whatsoever,  and    which    three 

mentioned,  by  promissory  notes  the  plaintiff  did  then,  at  the  defendant's  request, 

h^f  ^d^^t  P<^  to  ^^e  B^d  James  Lysaght  for  £500  each,  the  defendant, 

SSgBTSr  b!  ^^  *^«  19^  ^^  August  1854,  undertook  and  promised  tiie  plaintiff 

h^^  idd  no^  *®  P'**  *^®  plaintiff,  or  any  person  appointed  by  the  plaintiff^  on 

be  admitted  in  ^^  29th  of  September  1854,  into  the  actual  possession  of  that 
eyidenoe  to  '^  '^ 

oontrorert  the  part  of  the  said  lands  then  in  the  possession  of  the  said  Jeremiah 
lomier* 

Murphy ;  and  in  case  of  his  not  being  able  to  do  so,  to  compensate 

the  plaintiff  for  any  loss  or  damage  he  might  sustain  thereby,  and 

to  save  the  plaintiff  harmless*  from  all  such  loss  or  damage,  such 

compensation  to  be  at  the  same  rate  as  the  rent  said  Murphy 

had  assumed :  and  the  plaint  further  alleged  that  laid  Jeremiah 

Murphy,  at  the  time  of  the  making  of  said  promise  and  undertakiiig 

by  the  defendant,  was  tenant  to  and  occupied  forfy-three  acres  of 
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said  lands,  at  the  yearly  rent  of  £1  per  acre;  and  that  said  defend-  T.  T«  1856. 

JExcheqiter, 
ant  did  not  put  the  plaintiff,  or  any  p«:Bon  on  the  plaintiff's  behalf,     < ^—"^ 

JEFFEBISS 

although  frequently  requested  to  do  so,  into  the  actual  possession  of  ^^ 

said  part  of  said  lands  so  held  by  said  Murphy,  upon  the  29th  of    ltsaqht. 

September  1854,  or  at  any  time  before  the  month  of  April  1855 ; 

but  that  the  plaintiff  was  kept  out  of  possession  of  that  part  of  said   * 

lands  up  to  and  until  the  month  of  April  1855,  and  thereby  lost 

all  benefit  and  advantage  therefrom :  and  the  plaint  further  alleged 

that,  in  consequence  of  the  breach  by  the  defendant  of  said  promise 

and  undertaking  as  aforesaid,  he  was  obliged  to  take,  and  did  in  fact 

take,  proceedings  to  recover  the  possession  of  the  said  lands  from 

said  Jeremiah  Murphy,  after  the  said  29th,  of  September  1854,  and 

he  thereby  afterwards  recovered  the  possession  thereof;  and  by 

reason  of  such  proceedings,  the  plaintiff  had  necessarily  incurred 

costs  and  expenses  to  the  amount  of  £11.  12s.  lid.;  and  further, 

that  by  the  breach  by  the  defendant,  of  his  promise  and  undertaking 

aforesaid,  the   plaintiff  had  sustained  damages  to  the  amount  of 

£54.  12s.  lid. 

The  defendant  to  this  pleaded  that  there  was  no  considera- 
tion for  his  undertaking  and  promise  ;  for  that  previously  to  and  at 
the  time  of  the  undertaking  and  promise,  the  plaintiff  under  the 
terms  of  an  agreement,  dated  the  26th  of  July  1854,  and  made 
between  him  and  James  Lysaght,  mentioned  in  the  plaint^  being 
the  agreement  for  the  sale  of  lands  in  the  plaint  referred  to,  was, 
in  consideration  of  the  sale  by  the  said  James  Lysaght  to  the 
plaintiff,  of  the  said  lands,  actually  bound  to  pass  to  the  said  James 
Lysaght  the  three  promissory  notes  in  the  plaint  mentioned; 
and  that  the  plaintiff,  in  passing  the  three  promissory  notes  as 
aUeged,  did  no  more  than  what  he  had  agreed  and  was  bound  to 
do,  previously  to  and  independently  of  the  undertaking  and  promise 
of  the  defendant. 

The  defendant  also  pleaded  a  second  defence,  containing  matter 

not  material  to  be  considered  in  the  present  question.    The  issues 

taken,  material  to  be  now  considered,  were,  first,  whether  there  was 

any  consideration  for  the  undertaking  and  promise  of  the  defendant  ?' 

Secondly,  whether  the  plaintiff  was  actually  bound  to  pass  to  the 
roi*.  6.  6  J, 
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T.  T.  1856.  said  James  Lysaght  the  said  three  promissoiy  notee,  as  alleged  in 

%^  ■  7^/     the  first  defence  ?  Thirdly,  whether  the  plaintiff,  in  passing  his  said 

three  promissory  notes,  did  no  more  than  what  he  had  agreed  and 

LTSAGHT.     was  bound  to  do,  previously  to  and  independently  of  the  undertaking 

and  promise  of  the  defendant,  as  alleged  in  the  said  first  defence  ? 

At  the  trial,  the  plmntiff 's  attorney  proved  the  execution  by  the 
defendant  of  a  letter  of  guarantee,  in  the  words  stated  in  the 
summons  and  plaint,  dated  the  19th  of  August  1854;  he  also  proved 
the  execution  by  the  defendant,  for  his  father  James  Lysaght,  of  an 
agreement  for  the  sale  of  the  lands  of  Cloheenmilcon  to  the  plaintiff, 
dated  the  26th  of  July  1854.^  This  agreement  stated  that  the  said 
James  Lysaght  agreed,  in  consideration  of  £1500,  to  be  paid  as 
thereinafter  mentioned,  to  convey  to  said  plaintiff  or  a  trustee  for 
him,  within  three  months,  a  good  legal  title  to  the  said  lands,  free 
from  all  incumbrances  whatsoever,  and  to  put  the  plaintiff  into  full 
and  actual  possession  of  the  said  premises,  discharged  of  all  tenancies 
by  any  person  or  persons  whomsoever;  and  that  the  said  James 
Lysaght  was  to  accept  payment  of  said  consideration  money  in  the 
following  manner,  viz.,  £500  within  three  months,  £500  within  six 
months,  and  £500  within  nine  months,  said  periods  to  be  computed 
from  the  time  said  plaintiff  should  have  been  put  into  possession  of 
the  said  lands  as  aforesaid,  said  sums  to  be  secured  in  the  meantime 
by  the  promissory  notes  of  the  plaintiff,  payable  with  interest. 

The  plaintiff  also  tendered  in  evidence  a  deed  of  conveyance, 
dated  the  3l8t  of  August  1854,  of  the  said  lands,  from  said  James 
Lysaght  to  a  trustee  for  the  plaintiff,  to  which  the  defendant 
objected,  but  the  learned  Judge  admitted  it  as  evidence  of  the  fact 
-and  time  of  its  execution.  This  was  the  ground  of  the  first 
exception. 

The  plaintiff's  case  having  closed,  the  defendant's  attorney  and 
the  defendant  himself  proved  the  execution  by  the  plaintiff  of  a 
document,  dated  the  26th  of  July  ,1856  (being  the  same  date  as 
the  agreement  for  the  sale  of  the  lands  proved  by  the  plaintiff). 
The  defendant,  on  cross-examination,  admitted  his  signature  to  the 
agreement  proved  by  the  plaintiff,  and  stated  that  plaintiff's  attorney 
gave  defendant  what  he  (the  plaintiff's  attorney)  said  was  an  exact 
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copy  of  that  agreement,  and  which  was  signed  by  the  pUuntiff.  T.  T.  1856. 
Counsel  for  the  defendant  then  proposed  to  read  in  evidence  this  s^^JlZ^ 
document  of  the  26th  of  July,  so  proved  to  be  signed  by  the  plaintiff. 
This  document  was  an  exact  copy  of  the  agreement  for  the  sale  of  ^tsaght. 
the  lands  proved  by  the  plaintiff,  except  that  it  contained  an  excep- 
tion of  Jeremiah  Murphy's  tenancy,  after  the  words  *'  discharged  of 
all  tenancies  whatsoever.''  Counsel  for  the  plaintiff  objected  to  this 
being  read,  as  he  relied  on  the  summons  and  plaint,  and  the  aver- 
ment therein  that  the  said  James  Lysaght  sold  the  lands  discharged 
of  all  tenancies  whatsoever,  and  as  the  agreement  proved  by  plaintiff 
established  that  averment,  which  was  not  traversed  or  put  in  issue ; 
and  he  contended  that  the  defendant  should  not  be  permitted  to 
controvert  that  averment.  And  the  learned  Judge  ruled  that  the 
said  document  could  not  be  read  in  evidence,  and  refused  to  allow 
same  to  be  read,  whereupon  the  defendant  excepted,  and  this  formed 
the  ground  of  the  second  exception.  The  learned  Judge  having 
charged  the  jury,  they  found  the  several  issues  in  favour  of  the 
plaintiff. 

Joshua  Clarke  (with  him  Sullivan),  in  support  of  the  exceptions. 

The  document  we  proposed  to  read  would,  at  first  glance,  appear 
to  be  a  duplicate  of  the  agreement  for  the  sale  of  the  lands,  proved 
by  the  plaintiff;  it  is  admitted  to  be  executed  by  the  plaintiff,  and 
is  witnessed  by  the  defendant's  attorney.  That  document  differs 
from  the  agreement  proved  by  the  plaintiff,  in  that  it  contains  an 
exception  and  saving  of  Jeremiah  Murphy's  tenancy,  after  the  words 
*'  discharged  from  all  tenancies." — [Greenx,  B.  The  consideration 
in  question  here  seems  to  be  that  for  the  guarantee  of  August,  and 
not  that  for  the  agreement  of  the  26th  of  July,  which  latter  agreement 
is  not  the  gist  and  foundation  of  the  action ;  and  the  question  then 
is,  whether  that  agreement,  not  being  the  foundation  of  the  action, 
is  admitted  on  the  pleadings  as  stated  ? — ^P^nefatbeb,  B.  The 
summons  and  plaint  does  not  state  any  agreement  in  writing,  but 
it  states  an  agreement  to  give  immediate  possession  of  the  lands, 
which  is  not  traversed ;  you  might  have  pleaded  that  you  were  not 
bound  by  that  agreemeiit  to  give  immediate  possession.j^We  set 
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T.  T.  185&  out  in  oar  defence  the  agreement  and  the  date,  and  that  plainiiir 
,^  -y   — >     was  bonnd  by  it  to  pass  the  notes;  and  it  cannot  be  contended  tluU 
^^  we  admit  the  mere  recitals  in  the  plaint^  because  we  do  not  ezpreaaly 

I.TSAOHT.     traverse  them. 

As  to  the  first  exception.  Hie  [deed  of  conTCjrance,  of  Angiisl 
1854,  was  only  offered  for  the  pnrpose  of  showing  that  the  agree* 
ment  upon  which  the  lands  were  sold  was  as  set  forth  in  the 
as  that  deed  contained  recitals  to  that  effect. 


BrereUm  (with  Exham\  contra. 

The  agreement  stated  in  the  plaint  was  a  matter  of  fact»  upon 
which  the  consideration  for  the  guarantee  rested.  The  words  of 
the  Common  Law  Procedure  Act  would  be  frustrated  if  this  were 
not  admitted  (s.  68). 

The  other  agreement  produced  by  the  defendant  would  have  been 
a  surprise  on  us  if  admitted,  as  we  were  unprepared  by  his  pleading 
to  meet  it.  There  was  no  issue  here  as  to  whether  or  not  the 
agreement  was  to  the  effect  stated,  or  whether  there  was  any  other 
agreement,  but  the  issues  are  framed  upon  the  assumption  that  the 
agreement  was  as  stated  in  the  plaint. 

As  to  the  first  exception.  The  deed  was  admitted  only  to  show 
the  time  and  fact  of  its  execution ;  it  was  executed  in  pursuance 
of  the  agreement. — [Fbmitspathbb,  B.  Why  should  the  record  be 
loaded  with  this  deed  if  it  be  unnecessary,  and  the  statement  be 
admitted  on  the  record  ?] 

Sullivan^  in  reply. 

If  this  were  only  an  argumentative  traverse  of  the  agreement 
stated  in  the  plaint,  they  should  have  demurred,  but  they  have  taken 
issues,  and  those  issues  are  framed  on  the  defence  and  the  agreement 
stated  in  it. 

Pbnnefatheb,  B. 

This  case  has  furnished  a  sample  of  the  difficulty  of  acting  under 
the  recent  Act  of  Parliament ;  but  that  difficulty  may  be  solved,  by 
attending  closely  to  the  provisions  of  the  Act ;  these  require  that  all 


JSFFEBTBS 
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facts  necessary  for  the  defendant's  defence  shall  be  stated  and  set  out  T.  T.  1856 
in  his  pleading ;  and  the  68th  section  enacts,  that  any  facts  stated 
in  the  summons  and  plaint,  and  which  are  not  denied  in  the  defence, 
shall  be  deemed  to  be  admitted,  for  the  purpose  of  the  suit.  Apply-  i«ysaoht 
ing  these  principles  to  the  present  case,  what  ought  to  be  the  result  ? 
The  summons  and  plaint  stated  that  there  was  an  agreement  for  the 
sale  of  the  lands ;  that  sale  to  be  free  of  incumbrances,  and  that, 
in  consideration  of  passing  certain  notes,  the  defendant  promised 
to  give  to  the  plaintiff  the  complete  possession  of  the  lands.  The 
Counsel  for  the  defendant  admitted  that  there  was  no  direct  tra- 
verse  of  the  agreement  stated  in  the  plaint,  but  said  it  was  impliedly 
traversed,  because  the  consideration  for  passing  the  notes  was 
alleged  by  the  defence  to  be  different  from  that  stated  in  the  plaint. 
The  defendant,  having  in  his  possession  an  agreement  altogether 
di£fbrent  from  that  stated  in  the  plaint,  supposed  that  the  agreement 
in  his  possession  was  the  only  one  in  existence,  and  therefore  did  not 
think  fit  to  traverse  the  agreement  set  forth  by  the  plaintiff.  In 
adopting  that  course,  he  took  a  course  which  was  calculated  to 
mislead  the  plaintiff,  and  evade  the  provisions  of  the  Act  of  Parlia- 
ment. When  he  found  that  he  had  in  his  possession  an  agreement, 
as  he  alleged,  signed  by  the  plaintiff,  altogether  different  from  that 
stated  in  the  plaint,  should  he  not  in  candour  have  stated  this,  and 
have  said,  that  the  agreement  between  the  parties  was  not  one  for 
the  transfer  of  the  lands  freed  and  discharged  from  the  incumbrances 
of  all  tenants,  but  that  there  was  an  exception  as  to  one  tenant, 
who  was  confessedly  in  possession,  and  whose  possession  could  not 
be  interfered  with,  at  least  for  a  time  ?  Surely  this  course  should 
have  been  taken ;  and  if  it  had  been,  an  issue  would  have  been 
taken  and  tried,  which  would  have  determined  the  question  of  what 
was  the  real  contract  between  the  parties.  The  real  contract 
appeared  veiy  clearly  from  the  defendant's  own  letter  or  guarantee, 
because  by  that  letter  he  showed  that  there  was  a  tenant  in  posses- 
sion, and  undertook,  that  if  that  tenant  could  not  be  immediately 
got  out,  he  would  indemnify  the  plaintiff  against  the  consequences. 
The  real  merits  of  the  case  showed  that  there  was  such  a  state 
of  things  as  did  not  warrant  sin  agreement  for  the  actual  possession 
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T.  T.  1856.  of  the  lands.    How  was  the  defendant  to  get  out  of  this  agreement  ? 
«■  "v    ^*     He  wanted  to  get  in  evidence  an  agreement^  signed,  as  was  alleged 
^^  \yy  the  plaintiff,  upon  the  26th  of  Julj,  by  the  allegation  that  there 

LTSAOHT«  was  no  consideration  for  the  undertaking  mentioned,  because  bj  the 
prcTions  agreement  it  had  been  stipulated  that  the  three  promiaaory 
notes  should  be  given ;  but  even  there  he  did  not  make  out  his  case, 
because  there  was  no  stipulation  stated  with  regard  to  the  promis- 
sory notes,  or  the  time  at  which  these  notes  should  have  been  given ; 
and  therefore,  consistently  with  the  case  now  attempted  to  be  made, 
there  might  have  been  full  consideration  for  the  promise  in  the 
giving  of  the  notes  at  once,  instead  of  giving  them  upon  different 
occasions.  It  appeared,  under  these  circumstances,  very  clearly  to 
the  Court,  that  the  substantial  justice  of  the  case  was  with  the 
plaintiff,  and  that  the  defence  sought  to  be  relied  on  was  founded 
merely  on  the  technical  ground  of  want  of  consideration ;  and  if 
there  were  a  reliance  upon  the  technical  ground,  the  party  must  be 
held  strictly  to  the  Act  of  Parliament.  That  Act  precludes  the 
defendant,  so  far  as  I  can  see,  from  giving  evidence  of  a  different 
agreement  from  that  stated  in  the  plaint,  and  admitted,  because  not 
traversed,  in  the  defence.  The  result  is,  we  think  this  excepUoD 
must  be  overruled  %  as  to  the  other  exception,  there  has  been  no 
ease  to  show  that  this  was  ground  for  an  exception. 


»/ 


Richards  and  Grbsnb,  BB.,  concurred.* 

Both  exceptions  overruled. 
*  PiooT,  C.  B.,  absent  at  Nisi  Friiu. 


MOORE  V.  O'DONNELL. 

AdeereeofsB  Tbis  action  was  brought  for  assault  and  imprisonment  without 

Aaristaat-Baiw 

riaierandertlM  reasonable  or  probable  cause.    The  defence  pleaded  was,  that  m 

liaih   aectioa 

of  the  U  4 15  flc»  c.  57»  for  executioQ  against  Uie  pencm  of  the  debftw,  where  the 

dehtie  len  than  X10»  is  condasiTe  eTideooe  tiiat  the  notioe  has  been  dolj  iodaned 

and  simd»  as  reqahed  by  tiua  section. 
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October  1854,  defendant  had  impleaded  the  plaintiff  by  civil-bill  T.  T.  1856. 

process,  before  the  Assistant-Barrister  of  the  county  of  Limerick,     s« ^HLj 

at  the  CivU-biU  Court  then  held  for  the  Limerick  division  of  said  ^^^^ 
county,  for  the  sum  of  £4.  Os.  8d.,  for  goods  sold  and  delivered,  o'donnsll. 
being  respectively  a  sum  and  cause  of  action  within  the  jurisdiction 
of  the  said  Assistant-Barrister  and  the  said  Court ;  and  the  said  civil- 
bill  process  was  duly  served  upon  plaintiff,  being  resident  within  said 
division ;  and  the  defendant  caused  a  notice  to  be  indorsed  upon 
the  said  civil-bill,  of  his  (the  defendant's)  intention  to  seek  for  a 
decree  against  the  person  of  the  plaintiff,  at  the  original  hearing 
of  the  said  cause :  and  the  defence  then  went  on  to  state  that  the 
Assistant-Barrister,  having  competent  jurisdiction,  issued  a  decree 
against  the  person  of  the  plaintiff,  for  payment  of  said  debt  and 
costs ;  and  that  the  plaintiff  was  arrested  and  imprisoned  under  and 
in  execution  of  the  said  decree,  and  which  was  the  offence  complained 
of.  The  plaintiff,  to  so  much  of  the  said  defence  as  alleged  that  the 
defendant  caused  a  notice  to  be  indorsed  upon  the  said  biU,  of  the 
defendant's  intention  to  seek  for  a  decree  against  the  person  of  the 
plaintiff  at  the  original  hearing  of  said  cause,  filed  a  replication, 
stating  that  the  said  notice  was  not  so  indorsed  upon  the  said  civil- 
bill  process  according  to  the  statute  in  such  case  provided.  To 
this  replication,  the  defendant  rejoined  that  the  notice  was  so  in- 
dorsed ;  and  further,  that  the  civil-bill  process  in  the  said  cause  was 
duly,  and,  according  to  the  statute  in  such  case  made  and  provided, 
served  on  the  plainti£^  he  being,  at  the  time  of  such  service,  usually 
resident  in  the  said  Limerick  division,  being  the  division  of  the 
said  county  of  Limerick  in  which  the  Session  at  which  the  said 
cause  was  to  be  heard  and  determined  was  to  be  and  was  held, 
and  being  the  division  of  said  county  where  the  said  Court  was 
held,  at  which  the  defendant  was  required  to  appear ;  and  the  said 
process  was,  by  the  oath  of  the  process-server,  in  open  Court,  before 
the  said  Assistant-Barrister,  satisfactorily  proved  (as  the  fact  was) 
to  have  been  duly  served;  and  that  it  was  also  duly  proved  (as 
the  fact  was)  that  the  house,  in  which  the  defendant  was  at  the 
time  of  such  serving  duly  resident,  was  situate  within  the  said 
division  where  the  said  Court  was  held,  at  which  the  said  plaintiff 
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T.  T.  1856.  was  required  to  appear;  aod  that  aucb  proceedings  were  had  is 

Exchequer, 

^    ■  V    ■■>     said  action,  that  the  said  Assistant-Barrister  had  jurisdiction  and 

MOORE 

P^  it  was  his  fancUon  and  duty  to  hear  and  determine  the  said  cause, 

ODOimsLL,  mid  iQ  inquire  and  decide  between  the  plaintiff  and  defendant  in 
said  cause  whether  the  said  notice  had  been  dulj  indorsed  npoo 
the  said  ciyil-hill  as  aforesaid;  and  the  said  Assistant-Barnster 
did  so  inquire  and  decide  between  said  plaintiff  and  defendant  that 
such  notice  had  been  so  duly  indorsed  on  the  said  civil-bill ;  and 
that  it  is  stated  and  averredy  in  and  by  and  on  the  face  of  the  sud 
decree,  and  the  record  thereof  remaining  in  said  Civil-bill  Court, 
that  the  said  notice  was  duly  indorsed  on  the  said  dvil-bill  u 
aforesaid,  and  the  said  decree  and  record  on  the  face  of  them  are 
good  and  valid,  and  show  jurisdiction  in  the  said  Assistant-Bar- 
rister to  make  said  decree;  and  that  the  plaintiff  is  therefore 
estopped  and  concluded  from  denying  that  the  said  notice  was  ao 
indorsed  as  aforesaid. 

Demurrer  to  the  second  paragraph  of  the  rejoinder,  upon  the 
following  grounds : — Firstly,  that  it  contained  no  averment  that  the 
said  notice  was  either  annexed  to  or  indorsed  upon  the  civil-bill 
process,  as  by  the  statute  required. 

Secondly. — That  the  Assistant-Barrister  had  no  jurisdiction  to 
make  a  decree  against  the  person  of  the  plaintiff^  unless  said  notice 
was  annexed  to  or  indorsed  upon  the  said  civil-bill. 

Thirdly. — That  the  statement  or  averment  on  the  face  of  the 
decree  and  the  record  thereof,  to  the  effect  that  the  said  notioe 
was  duly  indorsed  on  the  civil-bill,  is  no  proof  of  jurisdiction  in  the 
Assistant-Barrister  to  make  a  decree  against  plaintiff's  person. 

Fourthly. — That  the  decree  and  record  being  good  and  valid  on 
the  face  of  them,  did  not  show  any  jurisdiction  in  the  Assistant- 
Barrister  to  make  said  decree  against  plaintiff's  person,  as  hiB 
jurisdiction  depended  on  the  fact  of  the  indorsement  of  the  notice. 

O^Mahony  (with  him  2>.  Lynch)^  in  support  of  the  demurrer. 

By  the  11  &  12  File.,  c  28,  ss.  1  and  6,  arrest  was  abolished  in 
all  cases  where  the  debt  was  under  £10.  The  Civil-bill  Act  allows 
the  Assistant-Barrister  to  grant  a  decree  against  the  person  of  the 
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defendant,  where  the  scfkn  demanded  is  under  £10.     14  &  15  Vie^  T.  T.  1856. 
c  57,  88.  116,  118 ;  which  last  is  the  one  under  which  the  present     <—  ^>,-  ■» 

MOOBB 

proceeding  has  been  taken.    There  is  a  di£ference  in  pleading  the  ^^ 

decrees  of  Courts  between  those  of  a  superior  and  of  an  inferior  ju-  o'DOMWBUi. 
risdiction,  viz.,  that  in  the  former,  all  things  are  presumed  which  were 
necessary  for  the  foundation  of  the  judgment ;  whilst  in  the  latter,  the 
jurisdiction  must  be  specially  averred  and  the  fact  proved :  Moravia 
y.  Sloper  (a) ;  Herbert  v.  Cook  (6) ;  Morse  v.  James  (c) ;  Ladbroke 
Y.  Gyles  (d).  The  question  is,  whether  the  party  to  the  cause 
should  not  justify  under  the  record  of  the  Court,  and  the  whole 
record  be  produced  ?  Barker  v.  Braham  (e) . — [Pennbfatheb,  B. 
There  is  no  doubt  but  that  the  party  must  produce  the  judgment.] — 
Parson  v.  Lloffd(fJ  shows  that  where  a  Court  has  no  jurisdietio|i 
of  the  cause,  the  whole  is  coram  fk>n  Judiee^  and  that  the  defendant 
could  not  justify  under  a  process,  void  for  want  of  jurisdiction ; 
therefore  he  must  be  admitted  to  show  want  of  jurisdiction.  With- 
out  the  indorsement  of  the  notice  required  by  the  118th  section,  the 
Assistant-Barrister  would  have  had  no  jurisdiction,  and  therefore 
that  fact  should  have  been  averred  and  proved.  In  pleading  the 
decree  of  an  Inferior  Court,  nothing  is  intended  in  favour  of  the 
jurisdiction ;  but  it  must  appear,  by  what  is  set  forth  on  the  record, 
that  the  Court  had  jurisdiction :  Setters  v.  Lawrence  (g) ;  Read  v. 
Pqpe(h)\  Lessee  Coffey  v.  BahMy(t)i  Gosset  v.  Howard  (k); 
Dawes  v.  Evans  (Q.  The  judgment  of  a  County  Court  in  Eng- 
land is  not  conclusive,  and  the  existence  of  the  facts  necessary  to  the 
regularity  of  such  judgment  is  a  question  for  the  jury :  Thon^on  v. 
Blackhurst  (m).  In  Condon  v.  Earl  of  Kingston  (»),  it  was  held  to 
be  open  to  the  defendant  to  show  that  the  case  was  not  within  the 
jurisdiction  of  the  Assistant-Barrister. 

(a)  WiUes,  30.  (6)  3  Dong.  101. 

(e)  Willes,  128.  (<0  lb.  19a 

(e)  3  WilB, 376.  09  3 Wils.345. 

(9)Ib.416.  (A)  lCr.,K.&B.307. 

(0  1  Jones,  274.  (k)  10  Q.  B.  359, 411. 

(i)  5 Lr.  Jar. 275.  (m)  lNeY.&M.260. 

(»)  7  Ir.  Jar.  247. 

veil.  6.  7  I. 


50 


COMMON  LAW  REPORTS. 


T.  T.  1856. 

Exchequer, 


C.  Barry  (with  Joihua  Chrke),  oootra. 

The  11  ^  12  Vic.,  c.  28,  leaves  the  civil-bill  jarisdiotion  un- 
touched. The  provision  as  to  the  indorsement  of  this  notice  is  a 
direction  to  the  plaintiff,  and  not  to  the  Assistant-Barrister,  for  the 
foundation  of  his  decree.  In  Mr.  Henn's  case,  decided  in  the 
Queen's  Bench  this  Term  (a),  the  adjudication  of  the  Grand  Juiy 
Sessions  was  upheld,  notwithstanding  the  omission  of  the  service  of 
the  notice  on  an  occupier,  as  required  by  the  6  &  7  FP.  4,  c.  116, 
s.  55.  The  jurisdiction  of  the  AjBsistant-Barrister  did  not  depend 
on  the  indorsement ;  he  had  a  general  jurisdiction,  and  his  decree 
is  conclusive  as  to  the  fact  of  the  indorsement  having  been  made. 
In  the  next  place,  it  is  averred  in  the  decree  and  in  the  record  that 
the  notice  was  duly  indorsed.  In  Thompson  v.  Blaehhur»t,  the 
marginal  note  differs  from  the  judgment,  as  it  was  only  in  the 
case  of  Courts  not  of  Record  that  the  judgment  was  held  not  to 
be  conclusive;  but  where  there  is  a  record  it  cannot  be  contro- 
verted: 2  SmiMs  Lead,  Cat.j  p.  608,  citing  Rex  v.  Carlisle,  where 
Lord  Tenterden  says: — *<The  authorities  are  clear,  that  a  party 
"cannot  be  received  to  aver  as  error  in  fact  a  matter  contrary 
*'  to  the  record."  The  following  authorities  show  that  processes  and 
orders,  even  of  Inferior  Courts,  are  conclusive,  untU  rescinded,  or 
avoided :  BriUain  v.  Kinnaird  (b) ;  Oray  v.  Cookson  (e) ;  Aekerky 
V.  Parkinson  (d)  ;  Be  Clarke  (e)  ;  Rex  v.  Miiion  (f) ;  Strickland 
V.  Ward  (g)  I  Aldridge  v.  Haines  {K)\  Askcroft  v.  Bourne  (J)  \ 
Mould  Y.  Williams  (k).  These  are  nearly  all  magistrates'  cases, 
and  therefore,  a  fbrtiori  cases,  as  a  magistrate's  order  is  not  of 
record :  Ayrtown  v.  Abboii  (().  Section  97  of  the  last  Civil-bill 
Act  makes  the  Court  of  the  Assistant-Barrister  a  Court  of  Record, 
and  that  record  cannot  be  gone  behind.  Could  it  be  gone  behind, 
to  show  non-service  of  the  civil-bill  process  ?    If  the  party  be  lesi- 


(a)  Not  yet  reported 
(c)  16  East,  13. 
(0  2Q.B.619. 
Of)  7  T.B.  681,11., 
(0  3  B.  &  Ad.  664. 


II. 


(b)  1  Brod.  &  B.  432. 
(<0  3M.AS.4ll. 
09dE8p.  200,11. 
(A)2B.&Ad.395. 
(A)5<1.B.469. 


(0  14  Q.  B.  1. 


COMMON  LAW  REPOETS.  51 

dent  in  the  jarisdietion.  all  other  matters  are  to  be  inquired  of  by  T.  T.  1856. 
the  Aaaiatant-Barriater  only,  and  his  decision  is  conclusive  as  to     *—  ■  v-    •' 

MOOSX 

those  matters.    The  GiTil-bill  Act,  section  105,  provides  that  no  ^^ 

proceeding  shall  be  considered  invalid  on  account  of  mere  verbal  or  o'DONifELL. 
technical  errors,  and  enables  the  Assistant-Barrister,  or  the  Judge 
on  appeal,  to  determine  what  is  such. 

O* JfaAoM^,  in  reply. 

Regard  must  be  had  to  the  nature  of  the  jurisdiction  conferred  by 
the  Civil-bill  Act  on  the  Assistant-Barrister.  His  ordinary  juris- 
diction is  to  grant  a  decree  against  the  person,  for  sums  from  £10 
up  to  £40,  where  the  parties  reside  in  his  jurisdiction ;  but  the 
jurisdiction  in  the  present  case  is  an  extraordinary  jurisdiction,  to 
punish  fraud  by  arrest  and  committal  to  prison.  The  sections  of 
the  Civil-bill  Act,  as  to  this,  must  be  read  together ;  they  are  sec- 
tions 116  and  117,  and  section  118  is  a  continuation  of  the  117th 
section. — [Pbhuefathbr,  B.  I  do  not  agree  with  that ;  the  classes 
are  quite  distinct.  The  proviso  at  the  end  of  the  1 18th  section,  that 
the  debt  shall  not  be  extinguished,  refers  to  those  cases  mentioned 
in  the  1 17ih  section,  where  fraud  has  been  committed ;  and  in  such 
cases  the  committal  is  to  be  for  the  period  of  three  months,  and 
does  not  extingnidi  the  debt;  but  the  proviso  does  not  seem  to 
refer  to  the  cases  provided  for  by  the  118th  section.  The  118th 
section  does  not  treat  the  power  of  arrest  conferred  by  it  as  a 
punishment  at  all,  but  merely  as  a  mode  of  execution,  in  place  of 
that  taken  away  by  the  11  &  12  Fie,  c.  28.]-^y  B  &  9  Vie., 
c.  127  (the  Small  Debts  Act),  there  must  be  the  service  of  a  sum- 
mons, to  show  cause  for  default  of  payment  of  the  debt,  to  warrant 
the  jurisdiction;  and  where  a  debtor  was  arrested  under  that  Act 
he  obtained  his  discharge,  because  the  warrant  for  his  committal  did 
not  show  that  he  had  been  summoned  to  show  cause:  iZe  Kin- 
mHg{a)i  Buchanan  v.  Kinning(b);  Harper  v.  Carr(e).  They 
should  plead  both  the  judgment  and  the  circumstances  which  gave 
jurisdiction. — [P£Nkb7atbxb,  B.     Suppose  a  common-place  pro- 

(a)  1  Cox  &  Mac.,  Co.  Ct.  Cas.,  16.  (6)  Ibid,  504. 

(c)  7  T.  B.  270. 
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T.  T.  1856.  oeeding  against  a  penon,  where  the  caiue  of  action  had 

Exchequer.  ,  «       . 

^  ■  ■■  V  ■  —^     within  the  jarudiction,  and  it  is  stated  hefore  the  Assistant-Bairister 

MOOBB 

^^  that  the  defendant  has  heen  served  with  the  process,  although  he 

o'donhsll.  was  not  served  in  fact ;  and  suppose  a  decree  made  by  the  Assiataait- 
Barrister  for  a  sum,  say,  for  instance,  £15,  and  that  the  defendaoit 
be  arrested  for  that  snm,  would  it  be  open  to  him  to  go  behind  the 
decree,  and  show  that  he  was  not  served?] — That  is  within  the 
Barrister's  ordinary  jurisdiction. 

PxmfSVATHXB,  B. 

We  have  heard  this  case  very  fully  argued,  and  it  does  not 
appear  to  us  that  this  is  a  matter  of  jurisdiction,  strictly  so  called. 
Even  if  it  were  so,  however,  there  is  a  great  deal  to  be  said  in 
favour  of  the  opinion  that  the  decree  of  the  Assistant-Barrister 
would  be  conclusive.  The  case  of  BriUain  v.  Kinmaird  is  an 
a  fortiori  case.  That  was  a  case  in  which  a  magistrate,  having 
inquired  into  the  facts,  thought  fit  to  exercise  jurisdicdon,  and 
a  conviction  by  him,  assuming  that  jurisdiction,  was  held  condasive. 
That  was  followed  by  other  strong  cases,  and  which  go  a  length 
beyond  that  to  which  we  will  go  in  the  present  case.  It  must 
•be  conceded,  at  all  events,  that  there  was  a  general  jurisdiction 
in  this  case.  As  the  law  stood  before  the  11  &  12  F£e.,  c.  28, 
the  arrest  of  the  defendant's  person  was  the  privilege  of  the 
plaintifi*,  in  both  the  Assistant-Barrister's  and  in  the  Snperior 
Courts.  The  Legislature  then  thought  it  unfit  that,  where  the 
debt  was  under  £10,  the  defendant  should  be  liable  to  anest, 
and  accordingly  made  provision  for  the  exemption  of  the  debtor 
in  such  cases — not  interfering  with  the  jurisdiction  of  any  Court, 
but  merely  directing  that  no  execution  should  issue  against  the 
person,  except  in  cases  where  the  debt  was  over  £10,  and  in 
particular  cases  of  personal  injuries.  This  was  thought  incon- 
venient where  dealings  should  take  place  between  persons  of  an 
humble  position  in  life;  and  accordingly,  the  14  &  15  Vio^  c.  57, 
referring  to  the  provisions  of  the  11  &  12  Fife.,  c  28,  provides  three 
classes  of  cases  where  the  plaintiff  may  proceed  against  the  person 
of  the  debtor. 
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The  first  class  is  where  the  plaintiff  has  obtained  a  decree  T.  T.  1856. 
generally,  when  the  Assistant-Barrister  may  bring  the  person  of    ^—^-r-- — • 
the  defendant  before  him,  to  inquire  whether  he  has  any  means  ^^ 

or  expectation  of  paying  the  debt,  and  if  he  have  not,  then  to  o'bohneix. 
issue  a  decree  for  execution  against  his  body.  The  second,  where 
the  defendant  has  incurred  the  debt  fraudulently,  or  under  false 
pretences;  in  which  case  the  Assistant-Barrister  may  order  his 
committal  as  a  punishment;  and  a  proviso  is  added,  that  that 
committal  shall  not  operate  as  an  extinguishment  or  satisfaction 
of  the  plaintiff's  debt.  Then  the  third  class  is,  where  the  plaintiff 
at  the  original  hearing  of  the  cause  thinks  it  for  his  benefit  that 
he  should  have  execution  against  the  person  of  the  defendant; 
and  then  he  may,  by  notice  indorsed  upon  the  civil-bill,  signify 
his  intention  to  seek  for  such  a  decree ;  and  the  Assistant-Barrister 
is  thereupon  empowered  to  issue  a  decree  against  the  person  of  the 
defendant.  The  indorsement  of  the  notice  is  directory  on  the 
plaintiff;  and  we  must  assume  that  the  Assistant-Barrister,  before 
making  his  decree  for  the  arrest  of  the  defendant,  was  satisfied 
not  only  with  the  service  of  the  process,  but  also  with  the  in- 
dorsement of  this  notice;  and  he  has  the  same  jurisdiction  in 
determining  the  one  and  the  other.  Would  it  not  be  strange  that 
the  one  &ct  might  be  inquired  into,  and  not  the  other  ?  He  must 
be  considered  as  entrusted  with  the  determination  of  the  fact  of 
the  service  of  this  notice  as  well  as  of  the  process ;  and  we  cannot 
conclude  that  he  would  permit  the  arrest  to  be  made,  unless  he 
was  satisfied  that  all  the  requisites  had  been  complied  with. 

The  case  of  Mr.  Henn,  in  the  Queen's  Bench,  which  has  been 
cited  to  us,  bears  closely  on  this;  where  the  Court  of  Queen's 
Bench  held  that,  the  Grand  Jury  Sessions  having  proceeded  to  their 
adjudication,  their  jurisdiction  could  not  be  questioned,  although 
it  was  stated  that  no  notice  was  ever  served,  and  although  that 
notice  was  what  conferred  the  jurisdiction;  because  the  Sesriona 
had  a  right  to  determine  the  existence  of  thehr  own  jurisdiction, 
and  to  inquire  into  those  matters  which  gave  them  that  jurisdiction. 
Is  not  this  a  stronger  ease  than  that  of  the  present,  where  the  « 
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T.  T.  1856.  AflMtat-Bctiiitcr  had  antboritj  to  inqidie  lAeyier  tf^ 
<»  ■  ^  ^  ■  f     imuired  WM  ferred  ? 


We^  tlierefore^  think  this  deene  of  the 
o*i>onnax»   to  be  ettgaded  to  in  eretj  lespeet,  ae  miidi 

the  Superior  Court,  ezeept  as  to  matten  conecmiiig  the 
of  bia  juriadictioo. 


BiCHABlMy  B. 

The  liabOitj  of  the  defendant  to  arrest,  where  the  debt  in 
£10,  having  been  taken  awaj,  we  find  the  118th  seetion  ai  the 
Ciril-biU  Act  reseiving  to  the  Assistant-Banister  (notwithstanding 
the  former  Act)  the  right  of  issuing  execution  against  the  penon 
of  the  defendant  in  soch  cases;  and  the  Civil-bill  Act  provides 
that  where  a  certain  execution  is  songhti  the  plaintiff  shall  cause  a 
notice  to  be  annexed  to,  or  indorsed  upon,  the  dvil-bill,  of  his  in- 
tention to  seek  that  execution. 

Now  this  saves  the  question  of  the  jurisdiction  of  the  Aasistant- 
Barrister.  If  a  preper  application  be  made  to  him,  is  it  not  his 
duty  to  satisfy  himself  that  all  the  requisites  of  the  statute  have 
been  complied  with,  and  to  inquire  whether  this  notice  has  been 
served  or  not?  Suppose  he  comes  to  the  conclusion  that  the 
notice  was  not  served,  his  decree  will  be  according  to  that  fiict. 
Suisse,  on  the  other  hand,  he  thinks  it  was  served,  and  makes 
his  decree  accordingly,  is  that  Act  to  be  controverted  in  any 
other  Court?  It  is  clearly  a  matter  to  be  decided  by  him,  on 
the  evidence  before  him.  I  think  that  this  was  a  decree  of  the 
Assistant-Barriflter  with  reference  to  matter  clearly  within  his 
jurisdiction,  and  that  his  decree  must  be  considered  condnaivB 
as  to  the  matters  before  him ;  and  therefore,  I  think,  the  rule 
pronounced  by  my  Brother  Fbhnkfatkkb,  is  the  correct  one. 

Gbbxvs,  B. 

The  rejoinder  alleges  that  the  cause  of  action  arose  within  the 
jurisdiction;  that  the  residence  of  the  plaintiff  here  was  within 
the  jurisdiction ;  and  the  due  service  of  the  process.  This  would 
be  perfectly  sufficient  to  give  jurisdiction  to  the  Assistant-Barris- 
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ter ;  and  if  so,  he  had  a  right  to  adjudicate  on  the  facts  of  the  T.  T.  1856. 
case.    By  the  Civil-Bill  Act  he  is  empowered  to  give  one  or     ^"    s^     -* 

MOOKB 

Other  of  two  judgments— one  against  the  person,  and  the  other  ^^ 

agunst  the  goods  of  the  defendant.    In  order  to  warrant  him  in  o'dohhbi-i*. 
giving  a  judgment  against  the  person,  he  must  inquire  into  the 
faet  of  the  requisite  notice  having  heen  served ;  and,  according 
to  what  is  alleged  hy  the  rejoinder,  he  did  so. 

This  demurrer  in  effect  seeks  to  establish  that  this  Court  must 
go  behind  the  record:  we  cannot  do  so;  and  the  decree,  being 
upon  matter  within  the  jurisdiction  of  the  Assistant-Bairister^  is 
conclusivoi  and  therefore  this  demurrer  must  be  overruled* 

*  FiooT,  C.  B.,  a6««iu«. 


PIERCE  r.  ELLIS.  ^  rp  jg^g 

Abo.  22. 

Action  for  slander  and  libel. — The  summons  and  plaint  contained  Action  for  a 

libel,  pnbliflh^ 
four  causes  of  action ;  the  two  first  for  slander,  for  words  spoken  ed  by  the  de- 

fenduit  in  a 
of  plaintiff  by  the  defendant,  at  a  meeting  of  the  guardians  of  the  newspaper. 

poor  of  the  Newcastle  union.    The  third  and  fourth  causes  of  ant^^ptea^d" 
action  were  for  libel,  by  publishing  the  words  complained  of  in  a  ^^-5Li'^**f  * 

5ie  poor  of  a 
certain  union,  and  at  a  meeting  of  the  board  of  gnaidians  of  that  nnion  a  dia- 
coflsion  arose  in  reference  to  the  plaintiff,  and  that  speeches  were  made  by  several 
of  the  guardians,  including  the  defendant,  and  by  the  plaintiff  on  his  own  behalf, 
and  that  the  defendant  spoke  in  discharge  of  a  pid>llc  duty,  without  malice,  Ac. ; 
also,  that  in  order  to  assist  the  newspaper  reporter,  who  attended  for  the  purpose 
of  reporting  the  proceedings,  to  publish  a  correct  account  of  them,  he  handed 
to  him  a  correct  report  of  his  own  speech,  and  that  the  proprietor  of  said 
newspaper  published,  without  any  communication  with  the  defendant  or  his  ooi^ 
sent,  a  portion  of  said  speech  only. 

HM^  as  to  the  first  defence,  that  the  defendant  was  not  priTileged,  as  it  ap- 
peared on  tiie  defence  itseU^  that  the  report  of  the  prooeeduws  was  not  a  fiur 
one;  the  speeches  of  the  other  guardians,  or  of  the  plaintiff  himself,  not  having 
been  given. 

HM  o^M,  that  if  the  privileged  occasion  failed,  the  denial  of  malice  did  not 
constitute  a  deftnoe. 

AU,  as  to  the  second  defence,  that  the  defendant  was  nsponstble  for  the  fair 
publication  of  the  proceedings,  when  he  gave  a  report  of  his  own  speech  for  publi- 
cation. 
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IL  T.  1856.  newspftper  called  ^  The   MnnBter  News  and  FroYineial   Adver- 
tiaer." 

To  the  third  cause  of  action  the  defendant  pleaded  (amongst  others) 
the  following  defence,  tiz.: — That  a  certain  pnblic  meeting  wis 
held  by  the  guardians  of  the  said  Newcastle  nnion,  in  perftDrnuuioe 
of  their  duties  and  exercise  of  their  powers  as  such  guaidiansy  and 
according  to  the  statute  in  such  case  made  and  proyided,  for  the 
transaction  of  the  public  business  of  said  union,  and  the  discassioa 
of  questions  concerning  the  administrations  of  the  affairs  of  said 
union,  and  for  taking  the  opinions  of  said  guardians  upoa  such 
questions ;  and,  amongst  other  proper  and  legitimate  subjects  of 
discussion  at  said  meeting,  there  was  duly  brought  before  and  dis- 
cussed at  said  meeting  a  question  r^pecting  the  amount  of  salazj 
to  be  paid  to  the  plaintiff,  as  medical  officer  of  said  union,  whidi 
was  then  and  there  a  proper  question  for  said  guardians  to  disease; 
and  which  thej  were  bound  as  such  guardians  to  discuss  at  said 
meeting,  and  express  their  opinion  and  decide  thereon ;  and  the 
plaintiff  attended  at  said  meeting,  and  took  part  in  said  discussioD 
of  said  question,  and  was  heard  by  said  guardians  on  his  own 
behalf,  and  divers  guardians  then  and  there  made  statements  or 
speeches  expressive  of  their  respective  sentiments  or  opinions 
respecting  the  question  so  under  discussion  as  aforesaid  ;  and 
amongst  others,  the  defendant,  who  was  then  and  there  a  guardian 
of  said  union,  and  as  such  acting  and  attendiog  at  said  meeting 
made  a  statement  or  speech  expressive  of  his  sentiment  and  opinion 
respecting  said  question;  and  the  defendant  made  said  statement 
or  speech  in  the  performance  of  his  duty  as  such  guardian,  band 
Jide^  without  malice,  believing  the  £icts  stated  bj  him  to  be  true, 
and  on  a  lawful  occasion,  and  under  such  circumstances,  and  in 
such  manner  in  all  respects,  as  rendered  said  statement  or  speech 
a  privileged  communication,  and  in  no  way  slanderous  or  action- 
able ;  and  the  defendant  says  that  the  reporter  of  the  pnblic  news- 
paper, in  the  fourth  paragraph  of  the  summons  and  plaint  men- 
tioned, attended  at  said  meeting  for  the  purpose  of  fairly  and 
correctly  reporting  in  said  newspaper  (as  was  lawful  to  do)  the 
proceedings  and  legitimate  discussions  of  said  public  meeting,  for 
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the  information  of  the  poor-rate  payers  of  said  union   and  the  M.  TI  1856. 

public  at  large;  and  the  said  reporter,  in  order  to  enable  him  to 

report  fiiirlj  and  correctlj  (amongst  the  otlier  proceedings  of  said 

meeting)  the  said  statement  or  speech  of  the  defendant,  and  to  save 

said  reporter  the  trouble  of  reporting  the  same  himself,  requested 

the  defendant  to  give  to  him,  said  reporter,  a  correct  report  of  said 

statement  or  speech,  which  the  said  defendant  accordingly  did; 

and  the  defendant  says  that  he  did  give  said  report  to  the  said 

reporter  bond  fide^  without  malice,  which  report  is  the  alleged  libel 

in  said  third  paragraph  mentioned,  and  the  giving  thereof  to  the 

said  reporter  in  manner  aforesaid  is  the  composing  and  publishing 

in  said  third  paragraph  mentioned. 

To  the  fourth  paragraph  the  defence  pleaded  was,  that  the  de- 
fendant, referring  to  the  statement  in  the  said  last  preceding  defence 
contained,  as  if  the  same  were  repeated  here,  says  that  the  alleged 
libel  in  said  fourth  paragraph  mentioned  is  a  portion  of  the  said 
report  so  given  by  the  defendant  to  the  said  reporter  as  aforesaid ; 
and  the  composing  and  publishing,  in  said  fourth  paragraph  men- 
tioned, is  the  publication  of  said  portion  in  said  newspaper  by  the 
proprietor  thereof,  who,  of  his  own  accord,  and  without  any  com- 
munication with  the  defendant,  or  consent  or  knowledge  on  his  part, 
selected  and  publiahed  in  said  newspaper  such  portions  only  of  said 
report  as  said  proprietor  thought  fit 

Demurrer  to  each  of  these  defences. — ^Because  the  matters  and 
things  set  forth  therein  respectively  do  not  disclose  any  lawful 
occasion  for  the  publication  of  the  said  libel  therein  respectively 
mentioned ;  and  as  to  the  last  of  the  defences,  further,  because  it 
does  not  confess  and  avoid  or  traverse  the  publication  of  the  libel 
in  the  fourth  paragraph  complained  of. 


Jtkkma  Ciarke  (with  him  T*  R.  Henn\  for  the  demurrer. 

The  case  of  Members  of  Parliament  being  privileged  is  ezcep* 
tional,  and  is  at  all  events  confined  to  their  speeches  in  the  House, 
and  does  not  extend  to  the  publication  of  them. 

These  proceedings  before  the  board  of  guardians  are  not  privi- 
leged as  public  proceedings ;  and  even  if  they  were  so,  it  is  settled, 
voi«.  6.  8  L 
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M.  T.  1856.  that  the  publication  of  a  part  only  is  not  privileged;  and  a  defa- 

matory  speech  of  Counsel  may  not  be  published,  even  with  the 
evidence  on  which  it  is  founded :  Saunders  v.  Mills  (a).  It  is 
not  alleged  in  this  defence  that  the  report  was  a  full  and  true  one 
of  the  proceedings ;  but  only  that  the  reporter  attended  for  the 
purpose  of  making  a  full  and  true  report,  and  asked  the  defendant 
for  his  speech,  which  he  accordingly  gave. 


The  Aitomei/' General  and  C.  Barry y  contra. 

There  is  no  similarity  between  the  case  of  a  member  of  the 
House  of  Commons  and  the  present  case ;  the  former  is  a  personal 
privilege  in  the  House,  regardless  of  his  duty. 

Proceedings  in  Courts  of  Justice  may  be  published:  Hoare  v. 
Silv€rlock{h)\  Andrews  v.  Chapman  (c);  Smith  v.  Scott  (d);  and 
this  privilege  ought  to  be  extended  to  other  public  proceedings  in 
which  the  interest  of  the  public  is  involved.  Here  the  public,  who 
are  rate-payers,  have  an  interest.  The  defence  avers  this  to  be 
a  public  meeting.  There  is  no  difference  between  the  printer 
and  the  speaker,  who  gave  the  report  to  the  printer.  Defamatory 
words,  spoken  by  a  Counsel  in  a  cause,  pertinent  to  the  matter  in 
issue,  are  not  actionable:  Hodgson  v.  Scarlett (e). 

This  was  not  an  ex  parte  proceeding,  as  it  is  stated  the  plaintiff 
appeared  at  the  meeting,  and  took  part  in  the  discussion,  and  was 
heard  in  his  own  behalf. 

The  defence  avers  that  the  statement  complained  of  was  made 
bond  Jide^  without  malice,  believing  the  facts  stated  by  him  to  be 
true.  This  averment  alone  would  be  sufficient  to  sustain  the 
defence  on  a  general  demurrer.  Upon  the  general  issue,  under 
the  New  Rules  in  England^  of  1863,  which  are  an  almost  verbatim 
copy  of  the  Rules  of  1832,  the  following  three  things  may  be 
disproved: — ^first,  the  fact  of  the  publication;  second,  that  the 
publication  was  malicious;  and  third,  that  it  was  used  in  the 
defamatory  sense  imputed.     Now  this  is  so,  because  the  general 


(a)  6  Bing.  213. 
(c)  3  Car.  &  K.  286. 


(b)  9  Com.  B.  20. 
(<0  2  Car.  &  K.  560. 


(0  1  B.  &  Aid.  232. 
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issue  is  a  traverse  of  malice.    In  Davis  v.  Reeves  {a\  the  defendant,  M.  T.  1656. 

Exche^fueTm 
under  a  traverse  of  malice,  was  allowed  to  prove  a  privileged 

occasion.  The  other  circumstances  stated  maj  be  rejected  as 
surplusage,  and  w6  may  proceed  on  the  issue  of  malice,  and  prove 
privilege.  The  issue  of  malice  puts  us  to  prove  all  the  circum- 
stances over  again. 

As  to  the  general  grounds  of  this  defence. — A  privileged  occasion 
is  made  out  by  the  facts  alleged.  The  reporter  attended  to  report 
the  entire  of  the  proceedings,  and  asked  for  the  speech. — [Pekne- 
FATHER,  B.  The  reporter  only  published  the  defendant's  speech ; 
this,  therefore,  is  not  a  full  report  of  the  proceedings,  and  such 
as  the  reporter  could  defend ;  and  how  can  the  defendant  be  in  a 
better  position  than  the  reporter  ?] — Assuming  that  that  the  reporter 
was  entitled  to  publish  the  whole  of  the  proceedings  fairly,  and 
supposing  two  or  three  reporters  to  be  employed,  would  all  of  them 
be  liable  for  the  publication  of  a  garbled  portion  ?  If  not,  then  the 
defendant  here  has  put  himself  in  the  position  of  a  reporter,  and  his 
object  was  to  aid  the  publication  of  a  full  report,  and  so  he  states 
in  the  plea. — [Pennefather,  B.  He  does  not  say  he  gave  it  to 
the  reporter  on  the  understanding  that  a  full  report  of  the  proceed- 
ings should  be"  published;  he  could  not  be  justified  in  giving  his 
speech  alone,  but  only  (if  at  all)  by  giving  it  as  part  of  a  whole.] — 
Suppose  a  third  person  to  take  it  down  for  the  reporter,  whilst  the 
latter  was  out  of  Court  for  a  few  minutes,  and  to  give  it  to  him, 
would  he  be  liable  for  its  publication  ?  Rex  v.  Creevy  (6)  is 
distinguishable  from  the  present  case ;  for  in  the  first  place,  the 
publication  there  was  not  part  and  parcel  of  a  newspaper  report,  but 
a  subsequent  report,  not  in  ordinary  course.  If  the  defendant  had 
gone  to  the  proprietors  afterwards,  and  for  his  own  purposes  had 
asked  them  to  report  his  speech,  then  I  admit  he  would  be  liable. 
Rex  V.  AbingdoHf  referred  to  by  Lord  Brougham,  in  Rex  v. 
Wright  (c),  where  he  gives  the  correct  version  of  the  former,  stands 
on  the  same  footing.  If  the  fuU  report  would  have  been  privileged, 
the  party  contributing  cannot  be  liable  for  its  incompleteness. — 

(a)  5  Ir.  Com.  Law  Rep.  79.  (6)  1  Man.  &  S.  273. 

(c)  8  T.  K.  299. 
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M.  T.  1856*  [FiGOT,  C.  B.    Are  not  all  the  parties  tort-feazors  ? — and  does  the 
V— -^-^     purpose  unconnected  with  the  subsequent  libellous  publication  give 

FIBRCE 

privilege  ?] — The  rule  as  to  the  publication  of  public  proceedings 


V, 
SLLIS. 


is  shown  in  Delegall  v.  Highly  (a) ;  Andrews  v.  Chapman  (6). 


T.  R.  Henn,  in  reply. 

Harrison  v.  Surhe(c).  Lord  Campbell  there  lays  down  the 
following  canon  :  *'  A  communication  made  bona  fide^  upon  any 
"  subject-matter  in  which  the  party  communicating  has  an  interest, 
'^  or  in  reference  to  which  he  has  a  duty,  is  privileged,  if  made 
'*  to  a  person  having  a  corresponding  interest  or  duty,  although 
"  it  contain  criminating  matter,  which,  without  this  privilege, 
'*  would  be  slanderous  and  actionable." 

The  proceedings  of  a  board  of  guardians  do  not  affect  the 
public:  Charlton  v«  Walton (d);  Stochdale  v.  Hansard (e).  The 
language  of  Counsel,  as  such,  is  not  to  be  afterwards  published, 
without  publishing  the  evidence  to  support  it :  Rex  v.  Creevy  (/)  ; 
Roberts  v.  Brown  (g) ;  Lewis  v.  Walter  (A). 


PiGOT,  C.  B. 

Jn  this  case  we  are  of  opinion  that  the  demurrer  to  each  of 
the  two  defences  must  be  allowed. 

The  first  of  these  defences  (the  ninth  in  the  order  of  pleading) 
IS  pleaded  to  the  third  paragraph  of  the  plaint,  and  states,  that  at 
a  meeting  of  the  guardians  of  the  poor  of  the  union,  mentioned  in 
the  plaint,  held  for  transacting  the  public  business  of  the  union,  the 
defendant,  as  one  of  the  guardians,  attended  ;  that,  among  the 
questions  there  discussed,  was  one  respecting  the  amount  of  the 
salary  to  be  paid  to  the  plaintiff  as  medical  officer  of  the  union ; 
that  this  was  a  proper  question  to  be  discussed  by  the  guardians, 
and  one  on  which  they  were  bound  to  express  their  opinions  and  to 
decide ;  that  the  plaintiff  attended  the  meeting,  took  a  part  in  the 


(a)  8  Car.  &  P.  444. 
(c)  25  L.  J.  28. 

(0  9  Ad.  &M.  1. 
is)  lOBiDg.519. 


(6)  3  Gar.  &  K.  286. 
(d)  6  Car.  &  P.  385. 
(/)  Ubi  svp. 
(A)  4  B.  &  Aid.  605. 
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discussion,  and  was  heard  on  his  own  behalf;  that  divers  guardians  M.  T.  1856. 

made  statements  and  speeches  expressive  of  their  respective  senti-     ^^''^^^v'^* 

ments  and  opinions  on  the  question  so  under  discussion ;  that 

amongst  others,  the  defendant  made  a  statement  or  speech,  sespect- 

ing  that  question ;  and  that  he  made  such  statement  or  speech  in 

the  performance  of  his  dutj  as  such  guardain,  bona  fide^  without 

malice,  and  believing  the  facts  stated  by  him  to  be  true,  and  ''  under 

"  such  circumstances  and  in  such  manner  in  all  respects  as  rendered 

"  it  a  privileged  communication."    The  defence  then  states  that  the 

reporter  of  the  public  newspaper,  mentioned  in  the  fourth  paragraph 

of  the  plaint,  attended  the  meeting,  for  the  purpose  of  fairly  and 

correctly  reporting  in  said  newspaper  (as  was  lawful  for  him  to  do) 

the  proceedings  and  legitimate  discussions  of  said  public  meeting, 

for  the  information  of  the  poor-rate  payers,  and  the  public  at  large ; 

and  the  reporter,  in  order  to  report  fairly  and  correctly  (among 

the  other  proceedings  at  the  meeting)  the  statement  or  speech  of 

the  defendant,  and  to  save  the  reporter  himself  the  trouble  of 

reporting  same,  requested  the  defendant  to  give  him  a  correct  report 

of  his  speech,  which  the  defendant  accordingly  did,  bona  fide,  and 

without  malice ;  and  the  defence  concludes  with  an  averment  that 

this  report  was  the  libel  complained  of  in  the  third  paragraph  of 

the  plaint ;  and  that  the  composing  and  publishing  there  mentioned 

were  the  giving  of  the  report  to  the  reporter  in  manner  aforesaid. 

The  tenth  defence  is  pleaded  to  the  fourth  paragraph  of  the 
plaint ;  and  states  that  tl^e  alleged  libel  was  a  portion  of  the  same 
report  given  to  the  reporter  as  mentioned  in  the  ninth  defence.  And 
after  referring  to  the  ninth  defence,  it  states,  that  the  composing 
and  publishing  complained  of  in  the  fourth  paragraph  were  the 
publication  of  that  portion,  in  the  newspaper  mentioned  in  the 
plaint,  by  the  proprietor  thereof,  who,  of  his  own  accord,  and 
without  any  communication  with  the  defendant,  or  consent  or 
knowledge  on  his  part,  selected  and  published  in  said  newspaper 
such  portions  only  of  said  report  as  the  said  proprietor  thought  fit* 

To  each  of  these  defences  the  plaintiff  demurred.  Towards  the 
close  of  the  argument  on  those  demurrers,  it  was  contended,  for  the 
defendant,  that  the  denial  of  malice  in  each  defence  constituted  a 
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M.  T.  1856.  complete  answer  to  the  paragraph  of  the  plaint  to  which  it  was 

Exchequer, 

pleaded ;  and  that  this  being  admitted  by  each  of  the  demurrers,  the 
defendant  was  entitled  to  judgment.  We  intimated,  in  the  course 
of  the  discussion,  that  it  was  impossible  to  maintain  the  defences 
on  this  ground.  According  to  the  decision  in  Dixon  v.  Franks  (a), 
founded  on  the  56th  section  of  the  Common  Law  Procedure  Act, 
the  defendant  in  an  action  for  libel  or  slander,  who  rests  his  defence 
upon  the  ground  that  the  defamatory  matter  was  published  upon  an 
occasion  which  made  it  privileged,  must  set  forth  the  facts  which 
constitute  the  occasion.  He  must  also  aver  that  the  publication 
was  without  malice.  The  defence  is  in  every  such  case  compounded 
of  two  statements:  first,  that  the  defamatory  matter  was  published 
on  the  occasion  alleged ;  secondly,  that  in  the  publication,  on  that 
occasion,  there  was  no  malice.  The  facts  which  constitute  the 
occasion  are  a  necessary  part  of  the  defence;  for  if  they  do  not 
confer  privilege,  the  inference  of  law,  that  defamation  is  malicious, 
is  not  rebutted ;  and  that  being  so,  the  defendant  is  precluded  from 
denying  malice,  which  the  law  then  implies.  The  effect  of  yielding 
to  the  argument  with  which  I  am  now  dealing  would  be,  to  sanction 
an  easy  mode  of  avoiding  the  rule  laid  down  in  Dixon  v.  Franks. 
The  result  would  be,  that  a  defendant  might  in  form  comply  with 
the  rule,  by  setting  forth  one  set  of  facts  as  the  ground  of  privilege, 
coupled  with  a  denial  of  malice ;  and  then,  upon  an  issue  taken  on 
the  denial  of  malice,  might  prove  any  other  set  of  facts  establishing 
privilege,  at  the  trial ;  for  the  whole  of  this  argument  is  based  upon 
the  assumption,  that  the  statement  in  the  defence,  of  the  facts  relied 
on  as  creating  privilege,  is  immaterial,  since  malice  is  denied.  In 
the  case  of  Wenman  y.  Ashe(b),  the  jury  found  that  there  was 
no  malice  in  the  words,  which  were  spoken  on  an  occasion  which, 
the  defendant  contended,  conferred  privilege  :  the  question  waa 
reserved  for  the  Court,  whether,  notwithstanding  that  finding,  the 
plaintiff  was  entitled  to  a  verdict  ?  The  Court  determined  that  he 
was  ;  holding,  that  the  facts  proved  conferred  no  privilege,  and 
treating  the  finding  negativing  malice  as  immaterial,  since  the  libel 
complained  of  was  not  published  on  an  occasion  from  which  any 


(a)  7  It.  Jut.  239. 


(6)  13  C.  B.  836.  • 


COMMON  LAW  REPORTS. 


63 


privilege  was  derived.    That  is  a  direct  authority  against  the  argu-  M.  T.  1856. 
ment  that  the  allegation  of  facts  creating  privilege  is  immaterial,  if  ^^  ' 

malice  be  denied.  I  confess  I  should  have  been  better  satisfied  if 
the  Court  could  have  taken  a  different  view  of  the  Act  of  Parlia- 
ment, and  could  have  avoided  laying  down  the  rule  applied  in 
Dixon  V.  Franks  ;  because  I  am  well  aware  of  the  difficulty  which 
in  many  cases  exists  in  setting  forth  accurately,  and  without  risk 
of  failure,  from  a  variance  between  pleading  and  proo&,  the  par- 
ticular facts  on  which  the  privilege  arises ;  and  because  it  is  a 
defence  which,  when  honestly  made,  ought,  in  my  opinion,  to  be 
favoured.  The  case  of  Dixon  v.  Franks  appears  to  have  been 
decided  on  the  ground  that  the  56th  section  of  the  Common  Law 
Procedure  Act  made  it  imperative  on  the  defendant  to  set  forth 
the  facts  constituting  the  occasion  relied  on  as  conferring  privilege, 
in  his  defence.  We  did  not  depart  from  that  rule  in  Davis  v. 
Reeves.  Upon  the  new  trial  motion  in  that  case,  the  objection  to 
the  form  of  the  defence  was  not  open  to  the  plaintiff:  both  parties 
chose  to  go  to  trial  upon  an  issue  which  we  held  to  be,  in  effect, 
similar  and  equivalent  to  that  of  the  general  issue  according  to  the 
old  forms  of  pleading ;  and  we  consequently  determined,  that  the 
defence  of  privilege  was,  upon  that  issue,  open  to  the  defendant 
at  the  trial. 

The  propositions  mainly  contended  for  in  support  of  the  defences 
were ;  first,  that  the  publication  of  the  proceedings  of  a  board  of 
guardians  was  privileged,  in  the  same  manner  as  the  publication  of 
proceedings  of  a  Court  of  Justice ;  and  secondly,  that  the  alleged 
libel,  in  the  present  case,  was  within  the  privilege  which  belongs 
to  such  publications. 

Even  if  the  first  proposition  were  well  founded,  it  would,  in  my 
judgment,  be  impossible  to  sustain  the  second.  As  to  the  proceed- 
ings in  Courts  of  Justice,  there  are  several  authorities,  including 
especiaUy  the  cases  of  Hoare  v.  Silverloek(a)^  and  Andrews  y. 
Ckapnuin  (&),  which  lay  down  the  rule,  that  (with  certain  qualifica- 
tions) the  publication  of  a  fair,  bona  Jide  and  impartial  report  of 
such  proceedings  is  justifiable,  and  cannot  be  successfully  made  the 


(a)  9  Com.  B.  20. 


(6)  3  Car.  A  Kir.  286. 
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M.  T.  1856.  subject  of  an  action  for  libel.  That  rule  has  been  held  not  to  apply 
quer.  ^^  proceedings  which  are  in  their  nature  ex  parte  ;  as  proceedings 
before  a  magistrate,  charging  a  party  with  an  offence  for  the 
purpose  of  making  him  amenable  for  a  future  trial :  Duncan  v. 
TTiwaites (a).  And  a  report  of  judicial  proceedings,  injurious  to 
reputation,  can  have  no  protection  if  it  contains  a  partial  or  unfair 
representation  of  those  proceedings :  Flint  v.  Pike  (b) ;  Saunders 
v.  Mills  (c).  The  case  last  cited  is  an  authority  for  saying,  that 
if  the  proceedings  in  the  case  before  us  had  been  proceedings  in 
a  Court  of  Justice,  and  a  speech  of  Counsel,  delivered  in  those 
proceedings,  and  injuriously  reflecting  on  the  plaintiff's  character, 
bad  been  reported,  while  the  evidence  or  statements  which  would 
have  answered  or  qualified  the  imputations  were  suppressed,  the 
publication  would  have  been  without  privilege,  and  an  action  could 
be  maintained  for  it.  The  defence  states  that  there  was  a  discussion 
at  the  meeting,  respecting  the  defendant's  salaiy  ;  that  the  defendant 
was  ^'  heard  on  his  own  behalf ; "  and  that  several  of  the  guardians 
"  made  speeches  expressive  of  their  respective  opinions/*  The  fair 
import  of  these  averments  is^  that  a  discussion  took  place,  in  which 
opposite  opinions  were  expressed  by  different  guardians,  and  that 
the  defendant  himself  made  statements  in  his  own  favour.  The 
defence  does  not  allege  that  the  report,  as  published,  was  a  full 
or  a  fair  one.  It  states  that  the  reporter  attended  at  the  meeting /or 
the  purpose  of  making  a  fair  and  correct  report  of  the  proceedings, 
and  that  the  defendant  gave  him  a  correct  report  of  his  speech ;  but 
it  does  not  aver  that  the  purpose  of  the  reporter  was  effected,  or 
that  a  fair  or  correct  report  of  the  proceedings  was  made  or  was 
published. 

I  think  we  ought,  in  the  absence  of  any  such  allegation,  to  treat 
the  case  as  one  in  which  the  defendant's  speech  only  was  reported  ; 
for  we  cannot  assume  what  he  has  not  alleged.  I  think  we  must 
also  assume,  upon  the  averments  which  the  defence  contains,  that 
statements  not  published  in  the  report  were  made,  in  th6  plaintiff's 
favour,'  by  some  of  the  other  guardians,  or  at  all  events  by  the 

(a)  3  B.  &  Cress.  656.  (a)  4  B.  &  Cress.  473. 

(c)  6  Bing.  213. 
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plaintiff  himself.  And  if  the  analogy  contended  for  existed,  between  M.  T.  1850. 
proceedings  of  saeh  a  body  as  a  board  of  guardians,  and  those  of      -    ^  .    >' 
a  Court  of  JuBtice,  there  would  thus  appear,  in  thia  report,  a 
partiality  and  unfaimeaa  which  would  deprive  the  defendant  of  any       slus. 
protection  on  that  ground. 

It  was  contended,  in  the  argument,  that  if  a  fair  report  had  heen 
published,  and  if  such  publication  were  privileged,  the  defendant 
would  be  justified  in  giving  the  report  of  his  speech  for  the  purpose 
of  that  fair  publication,  which  would  thus  be  privileged ;  and  that 
if  he  would  be  so  justified  at  the  time  of  giving  to  the  reporter 
a  copy  of  his  speech,  he  cannot  be  afterwards  made  liable  to  an 
action  for  the  default  of  the  reporter,  or  of  the  publisher,  in  pub- 
lishing a  partial  and  defective  report  of  the  proceedings.  The  * 
answer  to  this  argument  is,  that  the  publication  complained  of 
became  a  libel  when  it  was  pMished^  and  that  the  defendant,  who 
supplied  the  document  that  was  so  published,  must  be  held  answer* 
able  for  the  consequences  of  his  own  act.  When  he  assumed  the 
character  of  a  reporter  of  his  own  share  of  the  proceedings,  he 
shoidd  have  taken  care  that  the  defamation  which  it  conveyed 
should  (so  far  at  least  as  related  to  the  defendant)  be  accompanied 
by  a  £ur  account  of  the  entire* 

I  have  hitherto  dealt  with  the  case  upon  the  assumption,  that  the 
analogy  contended  for  existed  between  reports  of  the  proceedings 
of  boards  of  guardians,  and  those  of  proceedings  in  Courts  of  Justice 
The  defences  being  unsustainable  upon  that  assumption,  it  is  unne- 
cessary to  decide  whether  such  analogy  exists.  I  think  it  right, 
however,  to  say,  that  no  authority  has  been  cited  for  such  analogy. 
That  the  public  have  an  interest  in  what  passes  at  meetings  of 
boards  of  guardians,  cannot  be  disputed.  It  is  also,  in  my  opinion, 
clear,  that  for  what  is  said  by  any  guardian  at  a  meeting  of  the 
board,  in  the  fair  and  bona  fidt  discharge  of  his  publio  duty,  and 
without  malice,  he  cannot  be  made  responsible  in  an  action  for  oral 
slander;  but  a  difibrenee,  great  and  obvious,  exists  between  their 
proceedings  and  those  of  Courts  of  Law,  in  reference  to  some,  at 
least,  of  the  grounds  on  which  the  publication  of  fair  reports  of  the 

latter  are  generally  held  to  be  privileged.     Courts  of  Justice  are 
VOL.  6.  9  i< 
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M*  T.  1B56.  open  to  all  the  public  who  can  conveniently  be  accommodated 

within  thems  the  public  have  a  right  to  be  admitted  to  witness 

their  proceedings.    In  the  language  of  Lord  Campbell,  in  Andrewt 

y»  Chapman  (a)i-— *'  The  Courts  are  open  to  all,  but   they  are  of 

*^  limited  extent,  and  only  a  small  number  of  persons  can  be  present 

*'  in  them  ;  but  by  means  of  the  press,  the  whole  nation  is  informed 

*'  of  what  takes  place,  and  is  put  in  a  position  to  form  an  opinion 

**  upon  the  conduct  of  the  jury,  the  Judge,  and  the  witnesses."     Ko 

such  right  exists  of  being  admitted  to  witness  the  proceedings  of 

boards  of  guardians;  they  have  the  power  of  deliberating  (I  beliere 

rarely  exercised,  and,  I  believe,  the  rarer  the  better)  with  closed 

doors.    Again,  every  Court  of  Justice  has  some  presiding  authoritj, 

with  ample  power  to  maintain  order,  and  to  control,  within  due 

bounds,  the  discussions  which  take  place  before  it.    The  guardians 

have  no  presiding  authority,  save  that  of  the  chairman,  with  very 

limited  powers.     It  is  obvious  that,  in  such  a  body,  discussions  and 

aceusations  may  take  place  altogether  exparte^  and  may  be  made 

tho  medium  of  the  most  injurious  charges  against  individoals  inthdr 

absence^  without  inquiry,  without  even  adequate  means  of  insti- 

tuling  inquiry,  or  of  enforcing  the  production  of  proofs,  and  without 

any  presiding  authority  having  sufficient  power  to  control  or  direct 

the  proceedings.    One  of  the  grounds  on  which  the  Court  of  Kings 

Bencli  in  England,  in  Dmem  t.  Dhswifar,  held  the  report  of  {oe- 

littlnary  proceedings  before  magistrates  not  privileged,  was  Qn  ik 

laagvage  of  Lord  Tsnterden,  3  Banu  ^  CVecr.,  p.  583),  that  these 

wei«  *"  of  a  kind  which  they  may  lawfully  oondnct  i» 

\  whenever  they  think  fit  to  do  so.*    The  pohfie  had  plaiiilj 

an  inUMtel  in  the  proeeedings  had  under  the  eommiasiQB  to  inqTzir? 

inn«  the  municipal  carponaioiis  of  England,  whkk  was  iasaed  wi:i 

m  view  to  subsequent  legtslalioii ;  yet  it  was  kt^  m  C^mrU^  r- 

iiW.*^N»  ^H  by  Mr.  Justice  ftnesoBk  that  proof  that  die  psblics::^ 

tvctpUine^l  ^^f  »  a  hSel  was  a  trae  report  of  prooeefiag^  before  cet 

af  the  (vMSLml$»kM»ef9  wetder  that  coauaksioB 


^-»^  ;J  v5«.  4  K.  *^ 
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which  contains  a  part  only  of  the  defamatorj  matter  set  forth  in  M.  T.  1856. 
the  third  paragraph.    I  have  already  stated  the  difference  between  ^* 

those  defences.  It  has  been  argued  that  the  publication  stated  in  the 
tenth  defence,  and  admitted  by  the  demurrer,  being  the  publication 
of  the  proprietor  of  the  newspaper,  selecting  and  publishing,  without 
the  defendant's  privity,  a  part  only  of  the  report  of  the  speech 
furnished  by  the  defendant,  the  defendant  is  not  responsible*  This 
argument  is  answered  by  the  decision  in  the  case  of  Tarpley  y. 
Elabey  (a),  in  which  a  state  of  facts  appeared  on  a  trial  simiUir 
in  effect  to  that  set  forth  in  this  defence.  It  was  there  held  that 
the  omission,  in  a  newspaper,  of  certain  portions  of  a  libellous  letter 
written  by  the  defendant,  and  found  in  the  house  of  the  editor,  did 
not  disentitle  the  plaintiff  from  relying,  in  an  action  for  libel,  on 
those  passages  of  the  letter  which  were  published  in  the  newspaper, 
although  it  was  contended  that  the  editor  alone  was  responsible  for 
the  publication.  Lord  Chief  Justice  Tindal,  in  his  judgment^ 
says: — ''If  the  defendant  authorised  the  printing  of  the  libel  in 
'*  its  larger  and  more  offensive  form,  he  gave  the  minor  authority 
*'  to  print  the  less  offensive  parts  of  it.  The  case  would  be  different 
'*  if  any  qualifying  expressions  had  been  left  out ;  but  that  was  so 
'^  far  from  being  the  case,  that  the  printer,  manifestly  for  his  own 
*'  security,  had  omitted  only  the  most  hazardous  passages."  It  is 
not  alleged,  in  the  case  before  us,  that  the  meaning  of  the  portions 
published  was  qualified  by  what  was  contained  in  the  portions  with- 
held. The  tenth  defence  must  therefore  abide  the  same  rule  as  the 
ninth ;  and  consequently  the  demurrer  to  each  must  be  allowed. 


Pennefatheb,  B. 

It  is  almost  unnecessary  for  me  to  add  anything  to  the  judgment 
of  my  LoBD  Chiev  Baron,  In  which  I  most  fully  concur ;  but  I 
may  state  that  our  judgment  does  not  proceed  on  the  ground  of  its 
not  being  lawful  to  publish  a  full  account  of  the  proceedings  before 
the  board  of  guardians.  It  is  quite  plain  that  a  report  of  the 
proceedings  of  Courts  of  Justice  must  be  full  and  true ;  and  perhaps 
it  may  be  considered  that  if  it  goes  on  to  state  the  speeches  of 


(a)  2  Bing.  N.  C.  437. 
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M.  T.  1M6.  CJounaely  ererjrthing  relating  to  any  slanderotui  matter  Uiereb 
oontainad  moat  be  inaerted.  We  are  not  called  on  to  decide  the 
point,  aa  to  wliether  the  proceedinga  before  the  board  of  guardiiiu 
are  to  be  judged  of  in  the  aiune  manner,  because  dearlj  in  the 
preaent  caae  there  has  been  no  tme  repmt  of  what  passed  before 
the  gaardiana,  bat  the  speech  of  the  defendant  haa  been  akme 
reported  and  pnbliahed.  la  that  a  fair  and  tme  report,  erea  if 
the  privilege  contended  for  could,  on  the  grounds  on  which  priri- 
lege  ia  reated,  be  extended  to  proceedings  in  the  board-rooB? 
The  report  in  the  present  caae  faila  to  be  a  foil  and  tme  aeoooBt 
of  the  proceedings,  and  on  this  account  it  cannot  be  austaioei 
Mr.  Awry  argued  Teiy  much  that  the  traverse  of  malice  mt 
anflicient  to  let  in  a  full  defence  of  the  case.  The  defence  coontt 
of  two  thinga  a  ptiTiieged  occaaion,  and  abaenee  of  malice.  The 
oceasioii  ia  lawful,  if  actual  malice  be  abaeni  and  privilage  eiiits; 
but  the  ahaance  of  actual  malice  will  not  be  auffimsBi  to  ezeaa 
dA  publication  without  privikge ;  the  two  must  eoaenr ;  and  i 
ia  quito  a  austakia  to  au^^oae  that  the  rale  rsquiiing  feets  lo  be 
alatod  ia  JispsMsd  with  by  the  intmdnetioB  of  a  plea  timva^ 


GnsmB»  Bw, 

[Ob  the  applinalinn  of  the  pialntii;  ke  was  tfcea  allawad  towith^ 
the  Huverae  of  actual  maKca.] 


SKUAaat^B., 
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T.  T.  J856. 

Exchequuier, 


MOSELT  V.  M'MULLEN. 

June  3. 

This  was  a  motion  that  the  secoxid  aod  third  defences  of  the  defend-  ^^  ^jK>d?bitf- 

ant  in  this  cause  might  be  set  aside  and  struck  out,  as  calculated  ^®^^*^1^ 

to  prejudice,  embarrass  and  delay  the  fair  trial  of  the  action.     The  and  deUyered, 
^    ^  a    special  d^ 

summons  and  plaint  contained  two  counts,  one  for  goods  sold  and  fence,  steting 

that  the  oon- 
delivered,  and  the  other  for  goods  bargained  and  sold.     To  this,  tract  was  made 

n_        r^  T»      •       L  ^^  certain  oon« 

the  defendant,  having  obtained  leave  from  Grxsns,  B.,  m  cham-  ditions    not 

her,  to  plead  double  matter,  pleaded  as  follows  -.—First,  a  traverse  £*SSJSJ^| 
of  the  sale  and  delivery  and  of  the  bargain  and  sale.  ^^be^S^ 

Secondly— That  the  only  sale  and  delivery  or  bargain  and  sale  ^^J^'^^j^^ 
of  goods,  by  the  plaintiflf  to  the  defendant,  was  as  follows ;  that  J^i^  f  *5i 
is  to  say,  the  said  plaintiffs,  being  possessed  of  a  cerUin  cargo  of  contract. 
Indian  com  at  Queenstown,  in  Ireland,  on  board  a  certain  ship  howerer,  that 
called  "  The   only  son''— the  defendants,  in  the  city  of    DubUn,  ^^  ijj^ 
made  to  certain  agents  of  the  plaintiffs,  and  through  them  to  the  ^^ggTMidTal 

plaintiffs,  an  offer  for  the  said  cargo,  in  the  following  terms ;  that  embanaanng. 

The  56th  sec- 
is  to  say,  thirty-three  shillings  for  480  lbs.,  in  good  condition,  cost,  tion  of  the 

freight  and  insurance ;  payment  on  quantity  being  ascertsined,  cash,  jp^Stoe  AcT, 

less  two  months'  interest  from  the  date  of  sale,  at  £5  per  cent.  J^^^g^^J^^ 

per  annum;  which  offer  the  said  pUdntiflfe  accepted,  and  thereupon  ^^*^*^ 

ord^ed  the  said  vessel  to  be  forwarded  to  Dublin;   that  on  the  ^^^^J^' 

arrival  of  the  said  vessel  in  the  port  of  Dublin,  the  said  cargo  ^«     pleaimg 

ofnew&ct8,or 
of  com  was  in  a  warm  state,  and  requiared  to  be  discharged  from  focts  extrinsic 

to  the   plain- 
said  vessel,  and  to  be  spread  upon  lofts,  for  the  purpose  of  eooling,  tiff's  case 

and  for  the  due  in^)ection  and  examination  thereof,  before  it  could 
be  ascertained  whether  any,  and  if  any,  how  much  thereof  was 
in  good  condition ;  and  that  accordingly  a  certain  quantify,  to  wit, 
1078  quarters,  of  the  said  cargo  was  so  discharged,  and  was  pro- 
perly deposited,  partly  upon  lofts  of  the  said  defendants,  and  partly 
upon  lofts  of  J.  M.,  being  fit  and  proper  places  for  the  cooling  and 
due  examination  thereof,  and  was  so  placed  for  the  purpose  of  being 
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T#  T,  1856.  cooled,  ood  of  haying  the  condition  thereof  duly  examined  and 
'^—  .-^mf     ancertained,  and  of  having  so  manj  qaarters  thereof  as  should,  opoii 

MOSBLT 

^^  such  examination,  be  in  good  condition,  deliveied  to  the  said  de- 

m'mullxit.  fendantSi  pursuant  to  the  contract  for  sale  in  this  defence  meB- 
tioned.  That  within  a  reasonable  time  after  the  said  com  was  so 
deposited  for  the  purpose  aforesaid,  the  said  defendants  gave  dae 
notice  to  ttie  said  plaintiffs  that  said  com  was  not  in  good  condition, 
and  called  upon  the  plaintiffs  to  have  same  duly  examined;  and 
if  any  part  thereof  was  in  good  condition,  that  the  defendaou 
were  ready  to  take  and  pay  for  the  same,  so  soon  as  the  quantitj 
thereof  should  be  ascertained.  That  no  part  of  said  cargo  was 
over  ascertained,  or  ever  was,  in  fact,  in  good  condition,  according 
to  the  said  contract,  and  that  the  said  defendants  rejected  the  same, 
as  they  la^*fully  might,  whereof  the  said  plaintiffs  had  due  notice: 
and  that  the  said  corn  still  remains  in  said  stores  for  the  use  of 
the  plaintiffs,  and  has  been  so  remaining  ever  since  the  same  wts 
so  deposited;  and  that  no  part  of  the  said  corn  ever  was  delivered 
to  or  accepted  by  the  said  defendants,  and  that  the  said  corn  b 
the  same  goods  as  in  the  summons  and  plaint  mentioned. 

The  defendants  pleaded  a  third  plea,  of  the  substance  of  the 
plea,  generally,  and  in  shorter  terms. 

Maedonoghf  in  support  of  the  motion. 

These  pleas  are  embarrassing,  as  containing  an  argumentative  de 
nial  of  the  cause  of  action,  and  not  framed  expressly  either  in  trsTerse 
or  in  confession  and  avoidance*  The  proper  mode  of  pleading  in 
confession  and  avoidance  is  to  admit  the  whole  statement  of  tbe 
eauae  of  action,  and  afterwards  to  avoid  it :  Brwmfieid  v.  Simiik  (a); 
and  the  Common  Law  Procedure  Act»  s.  70,  requires  the  same  mode 
of  pleading  to  be  observed*  By  the  New  Roles  inEng^d,  the  pl^ 
of  non-assumpsit  is  narrowed  to  a  denial  of  the  contract;  and  jet 
ander  that  plea,  the  special  matter  here  pleaded  may  be  given  is 
evidence ;  so  thai  this  defence  amounts  in  ftbci  to  no  more  tha^ 
a  denial  of  the  contract:  Jenis*s  Bmks^   p.  126;    Gromuett  t. 


-.► 
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Z^amb(a);  Alexander  v.    Gardiner  (b);  Cousins  v.  Paddon(c);    T.  T.  1856. 
Hayselden  v.  Staff {d) ;  in  which  last  case  a  special  plea,  showing     >-— ->r — ' 
that  the  terms  of  the  contract  were  not  complied  with  by  the 
plaintiff,  so  that  the  cause  of  action  never  arose,  was  held  bad,    m'muixen. 
as  not  confessing  and  avoiding,  but,  in  fact,  amounting  to  an  argu- 
mentative denial  of  the  debt; 


G.  Fitzgihhcn  (with  Keman)y  contra. 

Under  the  56th  and  69th  sections  of  the  Common  Law  Procedure 
Act,  a  general  plea  of  denial  of  the  contract  would  be  bad.  In 
JExeeutors  of  Boake  v.  M*Crachen{e\  in  the  Common  Pleas,  where 
the  Court  was  divided  in  opinion,  Judges  Jackson  and  Torrens 
held  that  the  matter  of  the  defence,  which  was  precisely  similar 
to  the  present,  should  be  expressly  pleaded.  In  Butler  v.  Strick" 
land  09,  in  the  Queen's  Bench,  this  Term,  a  similar  motion  was 
refused. — [Gbbeke,  B.  There  are  two  points  in  this  case ;  first, 
whether  this  plea  is  necessary  at  all?  secondly,  whether,  although 
it  be  necessary,  the  plea  be  objectionable  as  embarrassuig  to  the 
plaintiff?  it  may  embarrass,  though  proper  to  be  pleaded.  I  gave 
liberty  to  plead  double,  as  I  thought  it,  doubful,  under  the  56th 
section,  whether  defendant  should  plead  the  facts  or  plead  gene- 
rally.]— The  plaintiff  might  prove  the  delivery  which  has,  in  fact, 
taken  place,  which  the  Judge  at  the  trial  might  think  sufficient  for 
his  case  against  us,  unless  we  were  to  plead  explaining  that  delivery, 
by  showing  its  qualifying  conditions ;  and  we  ought  not  to  peril  our 
case  by  omitting  to  do  so. 

Maedonogh  replied. 


By  consent  of  the  parties,  the  following  order  was  made  :— ^That  the 
second  and  third  pleas  be  set  aside,  the  plaintiff  undertaking  not  to 
object  to  the  special  matter  thereof  being  given  in  evidence,  and  he 
to  be  at  liberty  to  meet  same  by  further  evidence,  if  he  should  think 
fit. — Costs  in  the  cause. 

(a)  1  M.  &  W.  352.  (6)  1  Soott,  281. 

(c)  2  Cr.,  M.  &  B.  547.  (<0  5  Ad.  &  £1. 153. 

(«)  1  Jr.  Jur.,  N.  S.,  207.  09  Not  yet  reported. 
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^"^*  Althoagh  it  haa  now  become  unneoessary  tfait  tke  Court  Bhould 
decide  upon  the  points  in  dus  OMe,  yet  I  think  that  we  are  called 
upon  to  exiffess  onr  opinion  upon  them,  in  conaequeoce  of  the  pie- 
sent  donbtful  state  of  the  aothorities.  I  entertain  a  strong  opinioo 
that  the  entire  of  what  is  set  forth  in  this  plea  oonld  baye  been 
given  in  evidence  upon  a  simple  deniaL  There  was  no  complete 
sale ;  it  was  a  sale  upon  condition,  whieh,  if  not  performed,  theit 
was  no  perfbrmanoe  of  the  contract.  The  principle  of  law  is  per- 
fectly clear,  that,  if  there  be  a  conditional  sale»  and  the  condition  be 
performed*  it  is  a  complete  contract;  but  if  not,  the  contract  is 
incomplete.  In  those  cases  where  formerly  an  action  of  imdebiiatm 
OMiumpsii  would  have  lain,  the  lialulity  of  the  defendant  arose  only 
on  the  completion  of  all  the  facts  which  created  that  liability,  aod 
the  facts  which  established  that  the  goods  were  sold  and  delivend 
comprised  all  those  circumstances,  which  made  it  a  complete  coo- 
trace  It  appears  very  clear,  that,  on  a  traverse  of  the  sale  and 
delivery,  there  is  a  traverse  of  all  that  amounts  to  a  sale,  and  al 
that  amounts  to  a  delivery.  It  is  stated  in  the  defence  that  tiu» 
was  a  contract  for  the  sa\e  of  goods,  which  contained  the  foUowio; 
temn,  v^  that  these  goods  were  to  be  of  a  certain  character,  aui 
that  before  the  goods  should  be  accepted,  they  should  be  inspected 
by  manual  deliveiy  of  the  same  goods  into  the  custody  of  the  defeod- 
ant.  No  legal  delivery  therefore  oould  be  complete  until  an  oppor- 
tunity had  been  afibrded  for  that  inspection,  and  unless,  upon  soci 
inspection,  the  articles  corresponded  in  quality  with  the  goods  a 
contracted  to  be  sold.  Whether  this  transaction  be  considered  uod? 
the  denomination  of  a  sale,  or  of  a  delivery,  the  completion  ^^ 
the  contract  depends  on  the  fulfilment  of  the  conditions :  if,  sf^ 
the  deliveiy  for  inspection,  the  goods  were  found  to  be  deficieo: 
in  quality,  there  was  no  sale  or  deliveiy.  As  to  the  bargain  asc 
sale  alleged,  the  case  is  still  more  dear.  The  bargain  and  sale 
is  not  an  unqualified  bargain  and  sale,  but  subject  to  particali: 
conditions  annexed  thereto ;  if  special  conditions  be  named,  tbe 
bargain  and  sale  cannot  be  complete  until  these  conditions  btve 
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been  completed*    The  defence  that  the  bargain  and  sale  was  of  com  T.  T.  1856. 
to  be  delivered  at  a  specific  time,  or  of  a  specific  character;  and    \    ^^,'^ 
that-it  was  not  so  delivered,  may  be  set  up»  therefore,  under  a  denial  ^ 

of  the  bargain  and  side.    In  the  present  case,  if  it  can  be  shown   m^hollbic 
that  plaintiff,  by  huer  broker,  sold  com  to  the  defendant,  and  rested 
his  case  on  that  sale;  the  defendant,  by  showing  that  under  that 
contract  the  com  should  be  of  a  particular  character,  and  that 
it  was  not  in  fact  so,  might  answer  the  action.    It  seems  therefore, 
on  principle,  and  independently  of  all  authority,  that  this  plea  is 
unnecessary.  Another  question  was  argued,  that  this  plea,  although 
it  was  not  necessary,  substantially  conformed  with  the  56th  section, 
because  it  sets  forth  the  particular  facts  on  which  defendant  relies. 
Ever  since  the  earliest  period  from  which  I  have  had  occasion  to 
consider  this  Act,  I  have  been  strongly  of  opinion  that  the  policy  of 
the  Act,  as  conveyed  by  the  language  of  the  Act  itself,  would  be  adr 
vanced  by  allowing  the  parties  to  put  forward  succinctly  and  concisely 
the  facts,  but  not  the  evidence,  on  which  they  mean  to  rely.    The 
Act  has  abolished  all  special  demurrers:  argumentativeness  was  a 
ground  for  special  demurrer  before  the  Act,  and  I  should  be  very 
slow,  indeed,  to  hold  that  this  should  now  be  made  a  ground  for 
upsetting  pleadings.     With  respect  to  the  pleading  being  embar- 
rassing, I  should  not  be  disposed  to  set  it  aside  on  that  ground, 
if  it  had  not  contained  the  allegation  with  which  it  doses ;  but,  after 
stating  that  the  contract  was  subject  to  certain  conditions,  and 
showing,  further,  that  these  conditions  were  not  complied  with,  the 
plea  goes  on  to  state  that  there  was  no  delivery  and  acceptance,  and 
closes  with  that  statement    I  think  this  might  have  been  a  valid 
ground  of  objection  to  the  plea,  and  such  as  might  authorise  us  in  not 
allowing  it  to  stand,  as  it  might  seem  calculated  to  create  some  em- 
barrassment to  the  plaintiff,  from  the  difficulty  of  determining  lyhe- 
iher  he  should  treat  it  as  a  mere  denial  or  as  a  plea  in  confession 
and  avoidance.  If  this  statement,  however;  had  not  been  inserted  in 
the  dose  of  the  plea,  I  should  find  some  difficulty  in  holding  that 
tbe  plea  was  a  bad  one ;  it  admits  the  bargain  and  sale,  but  con- 
taining conditions,  which  it  says  you  did  not  perform ;  and  says,  the 
/deliveiy  was  made  for  a  certain  qudified  purpose,  and  under  certain 

VOL.  6.  10  L 
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T.  T.  1856.  oonditioiis  oontained  in  the  ocmtnMst  for  8al«^  which  were  not  eoa- 
ii— y  ■— >     pleted;  aad  I  wonld  suggest  that  saeh  a  plea  wonld  be  imobja- 

liOSBItT 

y^  tionable:  because,  first,  it  shows  to  the  party  what  are  the  partioilir 

M^MUXABSi    foots  on  which  the  defondant  relies;  and  secondly,  indicates  to  tk 
Court  the  issues  which  are  material  for  raising  the  proper  qnestioB; 
and,  I  may  add,  thirdly,  enaUes  the  jnry  to  know  the  perticuli! 
matters  of  foot  on  which  they  are  to  determine ;  and  on  this  pleid* 
ing  issnes  might  be  easily  framed.   Another  thing  oocnrred  to  me  ii 
the  oourse  of  thb  argument,  that  the  proper  and  more  formal  took 
to  plead,  in  reference  to  the  bargain  and  sale,  would  be  as  follows;- 
True  it  is  that  this  was  a  bargain  and  sale,  but  there  was  a  cer- 
tain condition  annexed  thereto  which  was  not  complied  with ;  ui 
again-— 4me  it  is,  there  was  a  sale  and  deliveiy,  but  the  sale  w 
made  on  the  terms  of  the  special  contract,  which  I  have  described, 
and  the  delivery  was  made  on  that  bargain  and  sale,  and  upon  do 
other ;  and  if  so  pleaded,  it  would  have  been  a  pleading  in  ood* 
fession  and  avoidance.     Although  it  is  now  unnecessary  to  decide 
the  point,  I  wish  to  express  my  opinion  on  this  subject,  inasmuch  a 
it  is  the  subject  of  controversy  in  the  other  Courts;  and  I  ahooU 
be  anxious,  for  the  sake  of  uniformity  in  the  construction  of  this  Act 
in  the  difierent  Courts,  without  which  suitors  cannot  proceed,  nor 
Counsel  advise  with  safety,  to  endeavour,  as  foe  as  I  can,  to  coo- 
form  to  the  opinion  of  the  Queen's  Bench,  even  if  contrary  to  nj 
owns   the  unreported  case   in  that  Court  seems  to  i^ply  ^ 
closely  to  the  present.    It  is,  however,  unnecessary  to  make  bdj 
distinct  decision  here,  owing  to  the  agreement  which  has  be^i 
entered  into. 

PBimxrATHXB,  B. 

It  may,  perhaps,  be  unnecessary  to  say  anything,  as  an  arrange- 
ment has  been  made  which  will  firee  the  case  from  all  embarrtf*' 
ment.  With  regard  to  the  construction  I  am  inclined  to  pot  apoi 
this  pleading,  I  shall  make  a  few  remarks.  The  action  is  htcio^ 
for  goods  sold  and  delivered,  and  goods  ba;i^;ained  and  sold.  TiK 
defendant  pleads  first,  that  the  goods  were  not  sold  and  deHrerrii 
seeondly,  that  the  goods  were  not  bargained  and  sold ;  and  tbo 


COlfMON  LAW  REPORTS.  75 

a  special  defence  is  put  in,  for  the  purpose  of  showing,  not  any  T.  T»  1850; 

Erchequtr, 
facts  arising  in  his   case— not   any   fscts   which  he   intends  to 

bring  forward,  bat  facts  which  must  necessarilj  come  forward  on 
the  trial  of  the  plaintiff's  chiim ;  and  this  third  defence  is  substan- 
tially this— I  agreed  to  purchase  certain  goods,  provided  they  be 
delivered  to  me  in  a  sound  and  merchantable  state.  Before  the 
Common  Law  Procedure  Act,  this  defence  might  be  given  in 
evidence  under  the  first  two  pleas ;  but  it  is  said,  that,  on  account 
of  the  56th  section  of  that  Act,  it  is  no  longer  competent  for  the 
defendant  to  make  proof  of  any  defence,  without  stating  spe* 
cially  the  circumstances  of  that  defence.  The  construction  I  put 
on  that  section  is,  that  it  is  not  competent  for  the  defendant  to 
rely  on  any  extrinsic  facts,  which  he  does  not  put  forward  in  his 
plea.  But  here,  when  the  plaintiff  comes  to  prove  his  oaae^  he 
must  prove  the  actual  contract,  vis.,  that  it  was  a  sale  of  com 
in  a  sound  and  merchantable  state,  and  that  it  should  be  so  de- 
livered :  that  must  be  the  case  on  which  the  plaintiff  is  to  rely. 
When  he  is  making  out  his  case,  it  is  competent  to  the  defendant 
to  show  that  he  fails  in  so  doing,  by  the  proof  of  the  com  not 
being  merchantable.  This  is  not  a  new  fact,  or  extrinsic  to  the 
plaintiff's  case;  but  merely  that  the  com  was  not  withm  the  de« 
scription  of  that  contracted  for :  and  the  plaintiff  will  fail  in  his 
case,  by  not  showing  that  it  was  within  that  description }  t.  e.,  by 
the  infirmity  of  his  own  case.  This  third  plea  is  therefore  unne- 
cessary, as  the  matter  of  it  might  be  given  in  evidence,  notwith- 
standing tha  provisions  of  the  late  Act.  It  is,  of  course,  most 
necessary  to  attend  carefully  to  those  provisions ;  but  they  cannot 
be  considered  to  extend  to  cases  where  the  whole  subject-matter 
of  the  defence  is  in  the  plaintiff's  mind,  and  is  not  brought  forward 
as  a  new  case  by  the  defendant.  It  is  desirable  that  the  pleadings 
should  be  as  short  as  possible  ;  and  it  appears  to  me  that  this 
pleading  is  unnecessary,  since  it  is  not  called  for,  for  the  purpose 
of  apprising  the  plaintiff  of  the  nature  of  the  defence.  It  is  de- 
sirable that  all  Courts  should  give  the  same  construction  to  this 
Act,  which  requires  great  consideration  in  working  it  out.    I  do 
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T.  T.  1856.  not  thmk  that  the  objeetion  to  this  plea,  aa  being  embanaaBuigiii 
x^^'^lZ^     good,  as  issnea  might  be  easily  framed  npott  it. 

M08BLT 

I  am  disposed  to  ooncar  with  the  rest  of  the  Coart,  in  their  vier, 
with  respect  to  the  necessity  of  filing  this  plea.  This  plea,  innj 
opinion,  is  not  necessary ;  at  the  same  time,  with  regard  to  the 
discnsnons  which  hare  taken  place  in  other  Conrts,  the  defendiat 
was  qnite  right  in  nsing  this  plea  for  his  safety ;  and  the  rale  far 
liberty  to  plead  doable,  which  I  granted  myself,  was  a  correct  one. 
bec^iase  the  Judge  is  obliged  to  hear  sach  motions  €x  parte.  He  i§ 
not  supposed  to  jadge  of  the  necessi^  or  pn^riety  of  putting  in  the 
plea,  and  the  party  pleads  at  his  own  risk  of  losing  his  reoord; 
therefore,  where  there  is  a  possible  ground  d  defence  by  pletding 
double,  it  is  a  reason  for  giying  leave  to  do  so ;  and  I  merely  nid 
what  was  in  the  affidavit  used  on  the  motion.  It  would  have  baea 
an  imprudent  thing  for  the  defendant  not  to  have  pleaded  a  spedil 
plea,  under  the  existing  state  of  the  decisions  on  the  subject. 

FiooT,  C.  B.,  and  FunoDrATHEB,  B.,  concurred  in  thinking  tint 
the  order  for  liberty  to  plead  double  had  been  correctly  granted.* 

*  BlCHABBi,  B.,  ab$€HU. 
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H.  T.  1856. 


FIERCE  SOMEBSET  BUTLER 

V. 

Bight  Hon.  H.  E.  BUTLEB,  Yisooant  Mountgarret. 


Jan.  26L 


This  was  an  ejectment  on  the  title,  tried  at  the  Kilkenny  Spring  H.  B.,  in  Sep- 
tember   181  ly 

Assizes,  March  1855,  before  Mr.  Serjeant  Berwick  and  a  special  contracted    a 

reffalar  m«iri- 

jniy.  ^  wi^  Mifls 

The  question  involved  in  the  case  was  the  legitimacy  of  the  de*  iifetime"^of  a 
fendant,  whom  the  plaintiff  contended  to  be  illegitimate,  by  reason  ^^'m    the 
of  his  father  Henry  Butler  having  been,  at  the  time  of  his  marriage  j^ff^^^t^H. 

with  defendant's  mother  (a  Miss  Harrison),  already  married  to  one  ^*  ^^  preyi- 

^  /if  ooflly  contract- 

Mrs.  Colebrook ;  and  this  alleged  prior  marriage  was  the  point  of  ed  an  inegnlar 

Scotch    mar- 
dispute,  riage.     Lady 

0.»  a  member 
The  following  were  the  facts  of  the  case: — The  late  Earl  of  of   H.   B.'s 

fiuuily,  was 
prodaoed  by  plaintiff,  to  prove  that  before  she  heard  of  the  regular  marriage  of 
H.  B.,  die  had  heard  from  members  of  the  £ftimly  of  his  Scotch  marriage;  that 
evidence  was  objected  to  by  defendant  as  hearsay  evidence,  and  not  Ailing  within 
any  of  the  exceptions  to  the  mle  exdnding  such  evidence. — HM  (FlooT,  C.  B.» 
disaentiente),  that  the  evidence  was  properly  rejected. 

A  letter  of  the  26th  of  September  1816,  from  S.  B.,  a  brother  of  H.  B.,  to  F.  B., 
the  &ther  of  H.  B.,  in  which  S.  B.  mentioned  a  statement  made  to  him  by  H.  B., 
on  the  subject  of  the  Scotch  marriage,  was  offered  in  evidence,  and  rejected. — 
Held,  that  the  letter  was  properly  rejected,  as  not  being  within  tiie  dass  of  deda- 
rations  which,  in  matters  of  pedigree,  are  admissible ;  lilso  as  a  dechmlion  dearly 
made  poat  Htem  motam, 

A  letter  of  Mrs.  C,  with  the  Moffittt  post-mariL  thereon,  to  a  third  person,  of 
the  26th  of  March  1811,  was  offered  in  evidence  by  the  defendant,  as  evidence  that 
she  was  tiien  at  Moffiitt ;  and  was  objected  to  by  the  plainti£^  as  evidence  of  that 
&ct ;  bat  the  defendant  insisted  that  it  was  evidence  generally,  and  the  Jndga 
ruled  that  it  was  admissible.  It  had  appeared  from  the  evidence  of  a  Scotdi  advo* 
cate,  at  the  time  this  letter  was  offwed,  that  tiie  fiict  of  an  irregolar  mairiage 
depended  on  all  the  drcnmstanoes  of  tiie  case,  antecedent*  accompanying  and 
snoseqnent.  After  that  letter  had  been  received,  the  defendant  gave  evidence  of 
the  alleged  Scotch  marria^  having  oocnired  in  April  1811.  Another  letter  of 
Mrs.  C.  was  also  read  m  evidence,  subject  to  objection,  dated  tiie  IStib  of 
May  1811 ;  both  letters  were  signed  as  lus.  C— JEfcU,  that  the  letter  of  May 
was  admissible,  as  showing  that  after  the  alleged  marriage,  she  still  called  heneu 
Mrs.  C 

ffeU  aI$o  (FtGOT,  C.  B.,  di$$eiUiente\  that  the  letter  of  Mardi  1811  was  admis- 
sible  for  the  same  purpose,  at  the  period  of  the  trial  at  which  it  was  offered,  namdy, 
before  the  defendant  gave  evidence  of  the  alleged  Scotch  marriage  having  occnned 
in  ApriL 

Held  aleo  (PiooT,  C.B.,  dtsteniiente),  that  the  exception  which  objected  to  the 
admission  of  both  letters  was  too  wide*  as  one  of  the  letten  was  AjimY—iMA- 
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ESkeoBj  4bd  is  tbe  jev  1846^  Kwd  cT  the 
•ad  wiihoM  liMM*  He,  however,  bad  llnee  broOien,  Uie  eldest  of 
whom  was  Sonienet  Botkr,  who  died  ia  1826|  withool  ioBoe.  The 
ffeeoad,  Heotj  Butler,  wm  the  fioher  of  the  defeadaat,  and  dndia 
1S42 ;  aad  the  third,  Fierce  Batler,  wee  the  fttfwr  of  the  jUa6S, 
aad  died  in  1846. 

To  prove  the  pbontaff's  cut;  die  following  evidence  wis  id- 
doeed^— first,  a  letter  written  bj  Heniy  Bntkr  (the  defendiDt*! 
fiilher)  to  Piotee  Butler,  dated  the  7th  of  April  1823»  whieh  was  a 
follows: — 

"Himiiioakton,  7th  April  18SS. 
**  Dbae  Piaaca— In  jonr  letter  to  me,  dated  the  20th  of  Feb- 
<«  roarf I  yon  saj  70a  are  going  over  to  Kilkenny  to  send  me 
*^  the  remnant  of  mj  laat  half-jeaFa  interest  i  bnt  as  I  have  not 
^'jst  got  it,  I  think  it  hnt  right  to  inform  jon  that  jonr  agent 
^<  (whoever  he  is)  has  not  sent  it.  I  have  fought  off*  mj  bUk 
**  in  this  country  as  long  as  possible ;  and  if  I  do  not  get  a  snppl; 
''from  you  I  must  go  to  'quod.'  In  your  letter  yoa  complain 
*'  of  want  of  intellect  to  comprehend  mine.  I  own  I  am  not  & 
''very  clear  and  comprehensive  writer;  but  even  with  the  small 
''share  of  said  article  which  you  allow  yourself  to  possess,  in 
*'  which  (take  notice)  I  do  not  agree,  as  I  think  nature  has  been 
"  most  bountiful  in  that  particular  to  you.  I%e  ease  reiaiive  to 
*^Mrs*  HarrUon  can  be  explained  in  a  very  few  words,  namelj, 
"  that  my  brother,  in  a  conversation  he  had  with  her  shortly  ato 
'*  my  marriagCi  and  at  which  time  she  was  expressing  her  intention 
**  of  making  me  a  present  of  a  farm,  advised  her  not  to  do  so, 
*'  as  I  was  a  wild  fellow,  adding,  sooner  or  later  that  there  would 
'*  be  a  similar  ease  to  that  of  the  Berkeley,  and  laid  down  at 
*'  the  same  time  what  he  would  do^  were  he  in  her  place,  relative 
**  to  her  will,  aad  that  they  had  not  spoken  for  many  years.  She 
"had  such  a  deference  for  his  opinion  that  sh^  followed  it.  So 
'^muoh  ifx  brotherly  adviee.  With  respect  to  the  insinnatioDfl 
*'70u  accuse  me  o(  I  deny  them  as  aoch,  for  my  letter  to  joo 
"  was  open  and  downnght^  as  I  said,  being  one  of  the  sureties. 
*^1  did  net  like  the  aooounts  standing  nnpeased  for  so  many  yean; 


COMMON  LAW  BBPOBTa 


79 


14 


«< 


«« 


'*and  also,  when  I  mentioned  my  mxrpnae  that  the  estate  was  H.  T.  1856. 
**  not  aa  well,  if  not  better,  able  to  pay  the  interest  of  the  different  •^***''^- 
**  charges  now  as  at  the  demise  of  my  father,  I  meant  not  to  do 
*^  so  by  insinuation,  but  to  assert  what  strock  me  as  an  eztraor- 
**  dinary  thing,  knowing  that  agricultural  produce  was  lower  then 
**  than  even  now.  Relative  to  the  other  circumstance  in  yours,  I 
**  have  only  to  say,  when  a  Mrs.  Crawford  waited  upon  me  to  let 
^*  me  know  that  Mr.  Taaffe  was  going  to  hurry  a  thing  through  the 
'*  Courts  of  Edinburgh  to  foist  off  his  wife  upon  me,  I  thought 
*'it  full  time  for  me  to  prove  that  she  had  been  married  to 
Mr.  Taaffe  long  before  I  had  been  in  Scotland;  and  as  all 
or  most  of  my  witnesses  were  in  France,  without  one  shilling 
to  bring  them  over,  I  was  obliged  to  pay  the  pipers  and,  to 
^*  enable  me  to  do  so,  I  was  obliged  to  raise  money.  There  is 
«<  nothing  very  insinuating  in  this  letter.  I  shall,  therefore, 
**  conclude,  with  begging  you  to  belieye  me  most  sincerely  yours^-> 

Sarah  Blake,  alias  Stride,  was  then  examined  as  a  witness  for 
the  plaintiff,  and  stated  that  lihe  had  been  lady's  maid  to  Mrs. 
Colebrooke ;  that  after  Mrs.  Colebrooke's  husband's  death,  in  1809» 
Henry  Butler,  the  defendant's  father,  became  acquainted  with  Mrs. 
Colebrooke  at  Brighton,  and  afterwards  lived  with  her  on  terms  of 
intimacy,  sleeping  with  her  at  night  in  Lond<m ;  that  Mrs.  Col^ 
brooke  went  from  London  late  in  the  autumn  of  1810,  and  went  to 
Edinburgh,  and  Mr.  Butler  accompanied  her  as  far  as  Newcastle- 
on-Tyne,  when  he  left  and  returned  to  England,  and  she  went  on  to 
Edinburgh,  where  she  took  a  house  in  Northumberland-street;  and 
two  or  three  months  after  that,  witness  saw  Henry  Butler  at  aa 
hotel  in  Edinburgh ;  that  one  Mr.  Taaffe  became  acquainted  with 
Mrs.  Colebrooke  after  she  went  to  Northumberland-street,  in  the 
early  part  of  1811 ;  that  witness  had  suspicions  of  an  intinuu^' 
subsisting  between  Mrs.  Colebrooke  and  Taaffe,  the  same  as  with 
Mr.  Butler ;  that  the  intimacy  continued  up  to  the  time  of  Henry 
Butler's  coming  there,  which  occurred  one  day  in  the  latter  end  ai 
March  or  beginning  of  April  1811,  about  five  o'clock  in  the  after- 
noon, when  he  came  to  Mrs.  Colebrooke's  house ;  that  she  heard  be 
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H*  T*  1856.  had  arrived  in  Edinbuigh,  and  gare  orders  not  to  admit  liim ;  tk 
he  walked  up  and  down  the  street^  and  was  refused  admittance; 
witness  heard  him  saj  it  was  his  house,  and  keep  him  oat  nobody 
should ;  he  said  Mrs.  Colebrooke  was  his  wife,  and  keep  him  oct 
who  dare ;  that  he  scaled  the  wall  at  the  back  of  the  house,  ud 
entered  the  house;  witness  met  him  at  the  top  of  the  kitcha 
stairs,  and  asked  him  how  he  dare  break  in  ?  and  he  said  it  to 
his  house  and  his  wife,  and  he  had  a  right  to  come  in.    Mrt 
Colebrooke  met  him  at  the  top  of  the  kitchen  stairs  in  the  hall; 
Mr.  Taaffe  was  in  the  bed<*room ;  that  Mrs.  Colebrooke  had  left  the 
bed-room,  and  knew  it  was  Mr.  Butler  who  was  in   the  hoose; 
witness  locked  Mr.  Taaffe  in,  and  Mr.  Butler  and  Mrs.  Colebroob 
went  into  a  little  housekeeper's  room  at  the  top  of  the  first  fligbt 
of  stairs,  where  they  remained  together  for  ten  minates  or  so; 
that  witness  unlocked  the  bed-room  door,  and  Mr.  Taafle  weot 
into  the  drawing-room ;  Mr.  Butler  and  Mrs.  Colebrooke  came  oat, 
and  went  up  stairs  to  her  bed-room ;  after  they  had  been  thm 
some  little  time  she  rung  the  bell,  which  witness  answered,  wbeo 
Mrs.  Colebrooke  told  witness  to  caU  up  the  other  serrants ;  that 
Butler  was  then  present ;  and  that  was  all  Mrs.  Colebrooke  said; 
witness  called  up  the  footmap  and  nurse-maid,  and  went  up  whli 
them ;  when  the  three  went  into  the  room,  Mrs.  Colebrooke  said 
that  Mr.  Butler  wished  her  to  call  them  up  to  witness  that  he 
and  she  were  man  and  wife;  they  were  standing  side  by  aide, 
with  their  backs  to  the  fixe-place,  joining  hands ;    Mr.  Botkr 
merely  nodded  his  head ;  Mrs.  Colebrooke  was  cool  and  collected, 
and  he  appeared  quite  cool ;  and  the  servants  then  left  the  rooo, 
and  Mr.  Butler  shortly  after  left  the  house,  going  direct  from 
the  bed-room ;  that  Taa£fe  and  he  did  not  see  one  another  os 
that  occasion ;  witness  did  not  see  Mr.  Butler  in  Northumberland- 
street  after  that  night ;  that  Mrs.  Colebrooke  left  the  place  is 
a  few  days  after,  for  Mofiatt,  about  sixteen  miles  at  this  aide 
of  Elvinfoot,  on  her  way  to  Elvinfoot ;  that  she  left  in  her  own 
carriage,  and  was  joined  at  Moffatt  by  Mr.  Butler,  who  was  tbere 
when  she  arriyed;  Mr.  Butler  and  Mrs.  Colebrooke  then  went 
to  Elvinfoot,  and  remained  there  ten  days,  and  liyed  together 
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as  man  and  wife,  sleeping  together  at  a  small  inn,  and  whilst  there  H.  T.  1856. 
thej  went  to  a  little  place  called  Crawford,  for  a  ride ;  they  went 
afterwards  to  Edinburgh,  by  Moffatt,  where  they  only  stopped 
an  hoar  or  two;  that  there  was  a  quarrel  between  them;  Butler 
came  to  Edinburgh  with  Mrs.  Colebrooke,  and  rode  on  the  coach- 
box all  the  time,  whilst  she  sat  inside,  and  on  coming  to  the 
North  bridge  the  carriage  stopped,  and  he  got  down,  and  Mrs. 
Colebrooke  proceeded  to  Northumberland-street;  that  witness  did 
not  see  Henry  Butler  afterwards ;  that  Mrs.  Colebrooke  afterwards 
went  to  London  with  Taa0e,  whom  she  afterwards  married  in  the 
following  autumn. 

On  cross-examination,  Sarah  Blake  stated  that  she  did  not  re- 
member Mrs.  Colebrooke  to  have  been  at  Elvinfoot  and  Moffatt 
before  the  transaction  occurred  at  Northumberland-street;  but  it 
was  about  ten  days  after  it  that  she  went  there,  and  while  there 
she  did  not  call  herself  Mrs.  Butler. 

The  depositions  of  Mr.  Taaffe,  a  Roman  Catholic  gentleman,  were 
read  for  the  plaintiff;  and  from  them  it  appeared  that  he  had  met 
Mrs.  Colebrooke  in  Edinburgh  in  the  autumn  of  1810,  when  she  was 
living  in  Northumberland-street,  and  had  cohabited  with  her,  sleep- 
ing with  her  at  night,  but  not  living  with  her  as  man  and  wife, 
and  inhabiting  separate  houses;  that  on  the  night  of  the  scene 
described  by  Sarah  Stride,  he  (Taaffe)  was  in  bed  with  Mrs.  Cole- 
brooke ;  that  they  heard  a  great  tumult,  and  Mrs.  Colebrooke  got  up 
and  ran  down  in  her  night-dress,  and  after  about  half  an  hour  she 
came  back  most  distressed,  crying,  pale  and  in  a  great  state  of  fear 
and  terror ;  that  that  scene  bad  occurred  in  the  middle  of  the  spring 
of  181 1,  but  he  (witness)  did  not  recollect  the  time  exactly ;  it  might 
have  been  in  February ;  that  up  to  that  time  no  promise  or  declara- 
tion of  marriage  had  taken  place  between  him  and  Mrs.  Cole- 
brooke; that  several  months  later  he  left  Edinburgh,  and  met  Mrs. 
Colebrooke  at  Alnwick,  and  from  thence  went  together  to  London, 
whence  he  went  to  Ireland,  and  met  her  next  at  Belfast,  where 
she  came  of  her  own  accord,  and  they  went  together  to  Edinburgh, 
where  they  remained  untU  1812,  and  some  weeks  after  that  the 
ceremony  of  marriage  was  performed  between  them  by  a  Roman 
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H.  T.  1856.  Catholic  dergyman;  and  some  time  after  that  he  separated  from 
^^*    her,  owing,  as  he  said,  to  her  having  become  insane,  and  his  having 
heard  that  she  had  been  married  to  Mr.  BnUer  previously. 

Margaret  Cranston  stated  that  she  saw  Mrs.  Colebrooke  and 
Henry  Butler  at  Elvinfoot,  about  the  end  of  April  or  beginning 
of  May;  that  they  were  called  Mr.  and  Mrs.  Butler,  and  being 
cross-examined  she  stated  that  she  d^d  not  hear  them  call  themselv^ 
Butler,  but  they  were  called  so  by  everybody  else ;  and  that  she 
(witness)  could  not  swear  that  it  was  not  in  the  second  Dveek  d 
March  they  were  at  Elvinfoot ;  that  Mrs.  Colebrooke  was  at  Mvin- 
foot  in  company  with  Taaffe  in  August  1811. 

Thomas  Ivory,  a  member  of  the  Scotch  Bar,  was  then  examined, 
with  reference  to  the  law  of  marriage  in  Scotland,  and  deposed  thit 
by  that  law  it  is  not  necessary  to  have  any  religions  ceremony. 
If  a  man  and  woman  meet  in  the  presence  of  witnesses,  that  con- 
stitutes marriage,  if  they  say  they  take  each  other  as  man  and  wife, 
and  intend  it.  Marriage  requires  the  consent  of  the  parties  who 
enter  into  the  contract,  it  is  a  mere  civil  contract ;  there  is  no 
particular  mode  of  expressing  consent,  the  gentleman  may  give 
sufficient  consent  by  a  nod.  This  is  a  marriage  per  verba  it 
presenH.  If  there  be  anything  equivocal  in  the  performance  of  the 
ceremony,  there  must  be  proof  of  the  intention,  and  every  circum- 
stance, before,  during  and  after  the  ceremony,  is  to  be  taken  into 
account  as  evidence  of  intention,  and  amongst  them  is  subsequent 
cohabitation.  Intention  is  a  matter  of  fact,  and  every  circamstanee 
is  for  a  jury  to  consider,  and  subsequent  cohabitation  is  one  of  those 
circumstances.  On  cross-examination,  witness  deposed  that  the  con- 
tract is  indissoluble  when  made ;  that  it  lies  on  the  party  averring 
the  marriage  to  show  all  the  circumstances  constituting  consent; 
the  meaning  must  be  to  constitute  a  present  marriage.  Thit 
cohabitation  means  living  together  as  man  and  wife ;  mere  sleeping 
together  does  not  constitute  cohabitation.  It  is  to  be  determined 
by  the  surrounding  facts  whether  living  together  for  a  few  dajs 
aft^er  the  alleged  marriage,  without  publicly  acknowledging  eaeh 
other,  would  constitute  a  marriage.  It  is  an  important  circnoi- 
0tance  if  she  never  called  herself  by  the  name  of  her  husband. 
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The  Dowager  Marchioness  of  Onnonde,  a  connexion  of  the  Butler  H.  T.  1856: 

Exchequer, 


family,  was  then  produced,  and  deposed  that  she  had  heard  of  the 
marriage  of  Henry  Butler  with  Miss  Harrison.  She  was  then  asked 
if  she  had  previously  heard,  in  the  family,  of  a  Scotch  marriage 
between  H.  Butler  and  Mrs.  Colebrooke ;  and  the  Counsel  for  the 
defendant  objecting  to  this  question,  or  to  any  evidence  of  reputation 
in  the  family  as  to  a  marriage  in  Scotland  being  allowed  to  be  given 
on  the  issue  in  this  case,  and  Counsel  for  the  plaintiff  insisting 
that  the  same  was  good  and  valid  evidence,  the  learned  Judge 
refused  to  allow  it  to  be  put,  or  to  allow  any  evidence  of  the 
family  reputation  as  to  a  marriage  in  Scotland  to  be  given  in  this 
cause  (and  this  ruling  formed  the  ground  of  the  first  exception). 

On  the  part  of  the  plaintiff,  there  was  offered  in  evidence  a 
passage  in  a  letter  from  the  Hon.  Somerset  Butler  to  the  Hon. 
Pierce  Butler,  dated  the  26th  of  September  1816,  which  ran  as 
follows: — "He  (meaning  Henry  Butler)  said  that  Mrs.  Colebrooke, 
**  in  Scotland,  had  called  up  several  of  her  servants,  as  witnesses, 
"and  that  they  had  taken  each  other  as  man  and  wife;''  and 
Counsel  for  the  defendant  objecting  to  the  reception  of  said  passage 
as  admissible  in  evidence  on  the  issue  in  this  cause,  the  Judge 
refused  to  allow  the  passage  to  be  read  in  evidence,  or  read  to  the 
jury  as  evidence,  and  ruled  that  the  same  was  not  admissible 
evidence  in  this  cause  (and  this  ruling  formed  the  ground  of  the 
second  exception). 

A  second  passage  in  the  same  letter  was  then  offered  by  the 
plaintiff,  which  was  as  follows: — "He  (Henry  Butler)  showed  me 
"  a  letter  he  had  written  her  (Mrs.  Colebrooke),  calling  her  his  wife 
**  and  the  mother  of  his  children  ;  **  and  Counsel  for  the  defendant 
objected  to  the  reception  of  this  passage  as  admissible  in  evidence 
on  the  issue  in  this  cause,  and  Counsel  for  the,  plaintiff  insisting 
that  the  same  was  good  and  legal  evidence  to  maintain  the  issue, 
on  plaintiff's  behalf,  the  learned  Judge  refused  to  allow  the  said 
passage  to  be  received  in  evidence,  or  read  to  the  jury  as  evidence, 
and  ruled  that  the  same  was  not  admissible  (and  this  ruling  formed 
the  ground  of  the  third  exception).  The  plaintiff's  case  then  closed ; 
and  the  defendant,  having  gone  into  his  case,  produced  several 
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v^fi^  «ift  toA  jam 

f M^  ti4i  UmwA  ^  grwad  «f  ike  Ibvrck 

tiMiiM4«,  «a4  tore  tbe  Mofirtt  port  ■■?¥,  nd  vw  agMd  \j  her 
in  fU  U^m\n%  Mnacr,  to,  <«B.  Coidvooke,  Kevton,  aev  Elrin- 

fti'H,  iSCtb  Htfeb  1811  i^  taoAiSbe  letter  cwtained  a  Hit t  Umi 

ri0fhMdhetn  m  duit  pkee  on  a  Tint  for  mmm  dsjs  pm. 

Coofiiel  for  defeikbiit  then  tendcrad  in  evidenee  two  odier  letscn 
fron  Kri.  Ck^lcbrwdEe,  d«t«d  le^ectirelj  the  13tli  of  Maj  1811, 
«ii4  IImi  17tb  of  Jiilj  1611 ;  and  Counsel  for  the  plaintiiF  objecciii^ 
ili#  l«arD«d  Judge  nded  that  the  same  were  admissible  (whidi 
fonned  the  grounds  of  the  fifth  and  sixth  exceptions  nsspectiTelj). 

'ftie  first  of  these  letters  was  written  to  a  Mi.  Wynbume,  in 
which  Mrs.  Colobrooke  stated  that  it  was  her  intention  to  retora 
to  K<ltnburgh|  wheneyer  she  conld  bring  Butler  to  promise  ncTer 
to  molest  her  again ;  and  it  was  signed  by  her  as  follows,  riz^ 
•Ml.  Colobrookef  Petersham,  Monday  18th  May  1811."  The 
saocitid  letter  was  written  by  her  to  Henry  Butler,  dated  the  iSth 
of  J  uly  1811,  and  oontalned  reproaches  against  him,  and  expressions 
declaratory  of  her  not  haying  been  married,  and  calling  the  cere- 
mony In  Hootland  a  disgraoeAil  scene. 

The  doAindant  then  produced  a  Mr.  Bell,  a  member  of  the  Scotch 
liar,  who  ds|M)Scd  relatiyely  to  the  Scotch  law  of  marriage;  that 
Ihe  olrcumsiaaoos  surrounding,  and  the  conduct  of  the  parties  at  the 
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time  and  prior  and  sabseqnent  to  the  declaration  of  marriage  abonld  H.  T,  1856. 
"be  inquired  into^  and  the  letters  and  correspondence  of  the  parties  equer. 

sliould  be  included  in  the  consideration  of  their  conduct. 

A  bill  of  Law  Burrowes,  dated  the  16th  of  April  1811,  was  then 
produced  and  read  for  the  defendant,  and  was  as  follows  :— 

**  My  Lords  Justice  General,  dao^  humbly  means  and  complains 
your  servitor  lirs.  Belinda  Edwards,  otherwise  Colebrooke,  widow 
of,   d».,  upon  the  Hon.  Henry  Butler,  brother  to  the  Earl  of 
Kilkenny.    That  he  having  conceived  a  deadly  hatred,  &c.,  against 
me,  he  by  himself  and  others  of  his  causing^  sending,  hounding 
'^  out,  command,  resett,  assistance,  retihab^don,  daily  and  continually 
troubles  and  molests  me  in  my  family,  lands,  heritages,  rooms, 
&C.,  and  threatens  to  bereave  me  of  my  life,  lying  in  wait  for 
that  effect,  and  daily  and  continually  persists  in  his  wicked  and 
''malicious  intentions,  in  high  contempt  of  us,  our  authority  and 
''laws,  and  in  evil  example  to  others  to  commit  the  like  in  time 
''  coming,  unless  remedy  be  provided  thereto  as  is  alleged.    Therefor 
''I  beseech  your  Lordships  for  letters  of  Law  Burrowes  at  my 
"  instance  on  the  premises,  according  to  justice.    '  Endorsed  apud 
^'Edinburgum  dedmo,  sexto  die  Aprilis  millesimo  octingentesimo 
"et  unidecimo.     Fiat  nt  petitur.'     The  person  complained  upon 
"under  the  penalty  of  one  thousand  marks  Scots.  D.  Boyle.  Letters 
'*  signeted,  S.  A." 

The  learned  Judge  then  charged  the  jury,  and  among  other 
things  having  left  to  them  the  consideration  of  the  said  letters  of 
Mrs.  Colebrooke,  the  Counsel  for  the  plaintiff  again  called  upon 
the  learned  judge  to  withdraw  the  said  evidence  from  the  jury; 
and  thereupon  the  jury  gave  their  verdict  for  the  defendant 

A  bill  of  exceptions  was  accordingly  prepared,  stating  the  said 
objections  in  the  above  form,  and  duly  signed  by  the  learned  Judge. 


T.  Lauf9on  (with  him  Lynek)^  for  the  plaintiff. 

The  passages  in  the  letter  of  Somerset  Butler  to  Pierce  Butler, 
dated  12th  of  September  1816,  which  are  the  subject  of  the  second 
and  third  exceptions,  are  admissible  as  declarations  of  a  deceased 
member  of  the  family,  and  are  not  objectionable  as  being  hearsay 
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H.  T.  1856.  on  beansj,  or  as  going  into  partaenlnn.     The  Mine  obsenratk 

Exekeau/er, 

is  applicable  to  Uie  MairhioDes  of  Onnonde's  evidence:  Ra  i. 


InhalniaiUs  of  Brumlt^  (a) ;  Roucoe  am  Emdemee^  8th  ed^  p.  l\ 
1  PA.  Effid^  pp.  200,  203,  204 ;  GoodHghi  ▼.  Mo^  (6) ;  Swa 
Peerage. ease {e)\  Siepkawm  Fartmmaims^  Aekahu  case;  12  Fit 
Abr.<f  Evidence^  Tb^  p.  91 ;  Berhefy  Peerage  case  (d) ;  Doe  d. 
Banming  t.  Griffin  {e) ;  I  Ti^lar  am  Evidemee,  p.  505 :  nor  m 
tbej  objectionable  on  the  groand  of  having  been  made  past  litem 
moiam^  although  the  state  of  fiicts  which  afterwards  gave  rise  to  tbc 
eontrovexsj  had  arisen :  ReiUg  t.  Fitzgerald  (f\  overruling  Wdkr 
V.  Caumieee  of  Beamekamp  (g) ;  Damee  v.  Lowtules  (A). 

The  letters  of  Mrs.  Colebrookey  which  are  the  sabject  of  tk 
fifUi  exception,  are  inadmissible,  according  to  the  rules  of  evidence 
in  this  country. 


P.  Barlow^  Nigner  and  Bmti,  for  the  defendant. 

This  is  not  a  question  of  pedigree  or  of  a  genealogical  natura, 
and  family  reputation  is  therefore  not  admissible :  Shields  v.  Bw- 
cher  (t) ;  Gressfy  on  Evidence,  p.  320 ;  Monkton  v.  The  Attamej/- 
Genertd  (A).  Evidence  of  reputation  must  be  general,  and  not  ss 
this  is,  of  particular  facts:  Peaks  on  Evidence,  pp.  12,  16,  17; 
Mostly  V.  Davis  (/) ;  Campbell  v.  Twendow  (m) ;  Lord  Trimles- 
ton  V.  Kemmis  (n) ;  Sussex  Peerage  ease  (o).  Mrs.  Colebrooke's  let- 
ters must  be  presumed  to  have  been  written  when  and  where  tbey 
were  dated:  Davies  v.  Lowndes  (p)  ;  Rex  v.  BurdeU{q)  ;  and  an 
evidence  of  her  intention  at  the  time,  and  want  of  consent  to  tbc 
alleged  marriage,  and  that  she  did  not  bear  the  name  of  Batler: 
Trimleston  v.  Kemmis  (r) ;    The  Irish  Soeietg  v.   The  Bishop  of 

ih)  Cowp.  594. 

{d)  4  Camp.  401. 

09  6  Ir.  Eq.  Bep.  335. 
(A)  6  Man.  &  Or.  520. 
(A)  2  Butt,  ft  M.  155. 
(m)  I  Price,  81. 
(o)  11  CI.  ftFixL  102. 
(q)  4  B.  ft  Aid.  05. 


(a)  6  T.  B.  330. 

(0  11  CL  ft  Fin.  85. 

(e)  15  East,  293. 

(g)  6  Car.  ft  P.  552. 

(0  1  De  G.  ft  Sm.  40,  50. 

(0  11  Price,  162. 

(fi)  9C1.  ft  Fin.  749,  780. 

(p)7Scott,N.B.,  141,214. 

(r)  Ubieup, 
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Derry{a)\  Nugent  ▼.  Baniry{b)\  Graham* s  ea8e{c)\  Aveson  ▼.  H.  T.  1856. 

Exchequer. 
Kinnaird  {d) ;  Piers  v.  Piers  {e)  ;  Jolly  v.  McGregor  (f) ;  Morris  v. 

Daffies  {g) ;  Doe  v.  Allen  {h)  ;  Roueh  v.  (rr^a/  7F!?«<em  Railtoay  (t). 


2>.  Lgnchf  in  reply. 

A  question  of  pedigree  embraces  the  particular  facts  of  both  mar- 
riage and  death,  and  the  periods  of  them :  1  Taylor  on  Evidence^ 
pp.  507)  510.  A  marriage  may  be  proved  by  reputation.  In  cases 
of  pedigree,  the  reputation  must  be  based  on  particular  facts: 
1  Taylor  on  Evidence^  p.  501.  The  time  of  the  event  may  be  thus 
proved:  Rex  y.  Eriswell (k) ;  Shields  v.  Boucher (l).  The  letter 
of  the  16th  of  April  shows  that  the  marriage  took  place  on  the 
13thy  and  that  excludes  the  letter  of  the  26th  of  March. 


Leave  having  been  given  to  argue  the  last  point  raised  in  reply, 
viz.,  the  date  of  the  alleged  marriage,  being  stated  by  the  defendant 
to  be  in  April,  rendered  Mrs.  Colebrooke's  letter  of  the  26th  of 
March,  which  was  previous  to  that  date,  inadmissible. 


Buiif  for  the  defendant. 

Declarations  to  show  the  motives  of  parties  need  not  be  contem- 
poraneous :  Rawson  v.  Haig  (nt) ;  Ridley  v.  Cryde  (n).  The  letter 
is  evidence  that  Mrs.  Colebrooke  was  at  Moffatt  at  the  time  when 
it  bears  date  and  was  posted :  Roscoe  on  Evidence^  p.  23 ;  Rex  v. 
Watson  (o) ;  Rex  v.  Burdett  (p) ;  Davies  v.  Lowndes  {q) ;  Malpas 
V.  Clements  (r)  I  Goodtitle  v.  Milbum{s)\  Taylor  on  Evidence^ 
p.  Ill ;  Archangeh  v.  Thompson {t) ;  Rex  v.  Hensey{v), 


(a)  12  CI.  &  Fin.  642,  665. 
(c)  2  Lew.  Cr.  Caa.  108. 
(«)  2  H.  L.  C.  868,  875. 
(^)6CL&Fin.240,242. 
(0  4  Per.  &  D.  686. 
(0  Uhinsp, 
(m)  9  Bing.  349. 
(ji)  4  B.  &  Aid.  95. 
(r)  19L.J.,  Q.B.,  435. 
(0  2  Camp.  620. 


(6)  2  H.  &  Br.  156. 

(d)  6  East,  188. 

09  3  Wil0.  &  Sh.  179, 194. 

(A)  4Fer.&D.220. 

(A)  3  T.  B.  719. 

(m;  2  Bing.  99. 

(o)  1  Camp.  215. 

(9)  7  Scott,  N.  B.,  141. 

(s)  2  M.  &  W.  853,  860. 

(o)  1  Bur.  646. 
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LyncK^  in  reply. 

Gbbenb,  B. 

The  first  exception  was  taken  bj  the  plaintiff  to  the  rejection  of 
certain  evidence  offered  on  her  behalf  to  be  given  by  the  Dowager 
Marchioness  of  Ormonde. 

It  appears  from  the  bill  of  exceptions  that  the  plaintiff  proposed 
to  give  in  evidence,  and  offered  to  prove  by  the  Marchioness,  **  that 
"before  she  heard  of  the  marriage  of  Henry  Butler  with  Miss 
"  Harrison,  she  had  heard  from  some  member  of  the  Butler  family 
'^  that  he  had  contracted  a  marriage  in  Scotland  with  Mrs.  Cole- 
<*  brooke ; "  and  that  Counsel  for  the  defendant  *^  then  objected  to  the 
'*  proposed  evidence  of  reputation  as  not  admissible  evidence,  and 
*'  insisted  that  same  ought  not  to  be  received ;"  and  that  Counsel  for 
the  plaintiff  "  thereupon  insisted  that  same  was  admissible  evidence, 
and  ought  to  be  received."  Whereupon  the  Judge  allowed  the  said 
objection,  and  ruled,  *'  that  the  said  evidence  so  proposed  to  be  given 
was  not  admissible  evidence  for  the  plaintiff; "  to  which  ruling  de- 
fendant's Counsel  excepted. 

The  first  point  to  be  considered  is,  what  is  the  question  raised 
by  this  objection  ?  I  apprehend  it  to  be  this,  whether  an  answer 
given  by  the  witness,  in  the  words  which  it  was  proposed  that  the 
witness  should  be  allowed  to  depose  in,  would  be  legal  evidence  in 
the  present  case  ?  It  has  been  argued  that  it  must  be  implied  from 
the  terms  of  the  objection,  and  therefore  that  the  defendant  must  be 
taken  to  have  admitted  that  the  evidence  tendered  was  evidence  of 
reputation.  I  do  not,  however,  consider  that  the  objection  involves 
any  such  admission.  It  means  simply  that  the  evidence  offered  Jiy 
way,  of  evidence  of  reputation  was  not  admissible  in  point  of  law. 
The  defendant  has  therefore  on  this  exception  a  right  to  argue  that 
the  evidence  objected  to  was  not  such  evidence  of  family  reputation 
as  the  law  allows  in  a  case  such  as  the  present.  The  general  rule 
is  that  hearsay  evidence  is  inadmissible.  To^this  rule,  however, 
some  exceptions  have  been  allowed,  on  the  ground  of  necessity.  One 
of  these  exceptions  is  in  matters  of  pedigree,  in  which  statements 
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made  by  third  parties  are  admitted;  provided,  however,  first,  that  H.  T.  1856. 
the  facts  to  which  the  statements  relate  are  properly  and  strictly 
matters  of  pedigree,  or,  as  they  are  sometimes  described,  genealo- 
gical ;  secondly,  that  the  statements  are  those  of  members  of  the 
family;  and  thirdly,  that  the  persons  who  made  the  statements 
are  dead* 

Let  us  examine  therefore  whether  these  conditions  can  be  said 
to  exist  with  respect  to  the  evidence  which  is  the  subject  of  the 
present  exception.    This  is  a  very  peculiar  case.    The  title  of  the 
plaintiff  depends  upon  his  being  able  to  invalidate  a  regular  marriage 
between  Mr.  H.  Butier  and  Miss  Harrison,  by  proof  that  .a  prior 
valid  marriage  had  been  celebrated  in  Scotland  between  him  and 
Mrs.  Colebrooke.    The  evidence  now  under  oondderation  was  ten- 
dered for  the  purpose  of  proving  such  former  marriage,  such  earlier 
marriage  not  being  one  through  which  either  party  in  the  suit 
claimed.    No  case  has  been  cited  in  argument,  nor  have  I  been  able 
to  discover  any,  in  which  declarations  of  members  of  a  family  have 
been  admitted  as  evidence  of  the  facti  that,  before  a  marriage  pub* 
lidy  and  regularly  solemnised,  and  admitted  so  to  have  been,  one  of 
the  parties  had  married  another  person,  who  was  still  living.    Sup- 
pose no  other  evidence  had  been  offered  in  the  case  except  that  novr 
under  discussion,  as  proposed  to  be  given  by  Lady  Ormonde,  would 
it  have  sufficed  ?    The  plaintiff's  case  is  this :  *'  I  am  the  descendant 
''of  Pierce  BuUer,  the  fourth  son;  I  claim  this  estate,  because, 
''  although  Pierce  had  an  elder  brother  Henry,  who  was  married  in 
^  September  1811,  whose  son,  the  issue  of  that  marriage,  is  now  in 
^  possesdon,  and  who,  having  been  bom  after  that  nuurriage,  laprinta 
** facie  legitimate,  and  entitied  before  me,  yet  I  will  prove  that  there 
*<  was  actually  a  prior  marriage  of  Henry,  and  conseqnentiy  that  his 
*' second  marriage  was.  void."    In  support  of  that  case  he  adduces 
direct  evidence  of  the  alleged  former  marriage,  by  examining  a  per- 
son stated  to  have  been  actually  present  at  it— by  proving  the  law 
of  the  country  in  which  it  is  stated  to  have  occurred,  and  by  evi- 
dence of  various  facts  and  circumstances,  from  which  the  fact  is,  as 
he  alleges,  to  be  inferred.    lam  not  aware  that,  under  such  circum- 


toxm  6. 


12  L 


90 


COMMON  LAW  REPORTS. 


H.  T.  1856.  stances,  declarations  of  members  of  the  family  have  been  reoeiTed  k 
v.—  ^ f     the  purpose  of  showug  that  the  first  marriage  existed,  and 


BUTLBB 

nonHT- 

OABBBT. 


the  second  was  void.     Consider  what  the  precise  evidence  ciSad 
was.     The  marriage  with  Miss  Harrison  had  taken  place  ;  so  it  hs: 
appeared  from  the  letter  of  H.  Butler,  of  7  th  of  April  1823,  whisk 
the  plaintiff  himself  had  read ;  for  it  is  evident  that  in  referxing  ti 
«  his  marriage  "  in  that  letter,  H.  Butler  referred  to  the  marriage  wid 
Harrison;  and  Lady  Ormonde  herself  had  stated  that  she  knew  a 
the  marriage  with  Miss  Harrison ;  Ladj  Ormonde  having  thus  her- 
self given  evidence  of  the  marriage  with  Miss  Harrison,  as  a  mem- 
ber of  the  Butler  family.    The  same  witness  is  then  asked  (not  a 
cross-examination,  but  on  behalf  of  the  plaintiff),  whether  she  lad 
heard  amongst  members  of  the  family  of  a  previous  ^oniraei  of  mar- 
riage ?    Is  this  evidence,  thus  offered  to  invalidate  the  admitted  mar- 
riage of  September  1811,  within  the  rule  as  to  evidence  in  cases  as 
pedigree ;  is  it  offered  for  purposes  merely  genealogical  ?  or  is  it  sci 
rather  to  supply  the  want  of  the  direct  proof  which   the  plaintif 
was  bound  to  give,  in  order  to  rebut  the  title  of  the  defendant? 
Such  an  object  may  fairly  be  said  not  to  be  attainable  by  tbk 
evidence ;  as  in  Whiilock  v.  Waiers  (a),  where  the  question  beio^ 
whether  the  last  of  three  lives  in  a  lease  was  dead,  evidence  of 
a  witness,  that  he  had  heard  so  in  the  family,  was  held  inadmissible ; 
or  in  Figg  v.  Weddibum  (5),  where,  on  a  plea  of  infancy,  letters  of 
the  deceased  father  of  the  defendant  were  not  allowed  to  be  read  to 
prove  the  defendant's  age ;  or  in  Rex  v.  Eriih  (c),  where  declars- 
tions  of  a  deceased  father,  as  to  the  place  of  a  child's  birth,  were 
rejected  as  evidence  of  the  proper  settlement  of  the  child.     Whsi 
I  have    hitherto  said  is  on  the  assumption  that    the    proposed 
evidence  was  evidence  of  family  reputation,  properly  so  called ;  but 
that  is  allowing  to  it  a  character  which  it  does  not,  strictly  speaking 
possess.    The  evidence  is  not  of  a  belief  entertained  in  the  family, 
not  of  any  received  tradition  or  general  understanding  in  the  family, 
t>ut  only  of  declarations  by  some  members — not  stating  how  many, 


(o)  4C.  &F.376. 


(6)  6  Jnr.  518. 


(c)  8  But,  539, 
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or  -w^bom — ^not  of  what  the  family  repute  was,  but  of  the  fiict  of  a  H.  T.  ISS6* 

Exchequer, 
contract  of  marriage  in  ScotlaDcL — not  even  of  a  marriage— it  is  not 

even  tbat  those  members  talked  of  a  contract  in  Scotland  before  the 
marriage  with  Harrison,  but  that  before  she  (Ladj  Ormonde)  heard 
of  the  marriage  with  Miss  Harrison,  those  members  said  so  and  so. 
I   consider  it  therefore  doubtful  at  the  least  whether,  under  the 
peculiar  circumstances  of  this  case,  these  alleged  declarations,  if 
otherwise  unobjectionable,  would  be  properly  admissible  in  proof 
of  the  alleged  marriage  with  Mrs.  Colebrooke,  as  a  matter  of  pedi- 
gree. I  do  not,  however,  wish  to  be  understood  as  deciding  that  point, 
because  I  think  that  upon  a  different  principle  the  evidence  of  Lady 
Ormonde  in  this  case  was  properly  rejected.    I  have  already  stated 
that  one  of  the  ingredients  essential  to  the  admission  of  declarations 
is,  that  they  shall  be  the  declarations  of  deceased  persons.  Now,  was 
the  evidence  here  offered  the  evidence  of  declarations  by  deceased 
members  of  the  family  ?     No,  but  of  '*  members  ^  of  the  family  inde- 
finitely, including  living  persons  as  well  as  dead.    A  deposition  that 
Xiady  Ormonde  had  heard  members  of  the  family  say  so  and  so 
would  not  be  evidence.     Recollect  that  the  admission  of  such  evi- 
dence is  an  anomaly  and  an  exception ;  it  must  therefore  be  shown 
to  fall,  and  be  brought  properly,  within  the  exception.    This  is  not 
done  here.    Consistently  with  the  evidence  tendered,  the  members 
to  whom  Lady  Ormonde  referred  might  have  been  all  living,  and 
produced  at  the  trial.     The  evidence  of  declarations  of  members 
of  a  famfly  has  been  rejected,  where  it  appeared  that  those  members 
were  alive,  and  might  have  been  produced  at  the  trial :  Pendrell  v. 
Pendrell  (a).    The  rule  is  laid  down  as  confined  to  statements  of 
declarations  of  deceased  persons.    See  1  Philips,  p.  197,  10th  ed. ; 
1  Tayior^  p.  5079  sec.  577.    The  plaintiff  might,  when  the  objection 
to  this  indefinite  evidence  was  made,  have  proposed  to  ask  Lady 
Ormonde  whether  she  had  heard  the  marriage  stated  by  particular 
individuals,  naming  them,  and  then,  whether  such  individuals  were 
dead  ?    And  if,  to  evidence  modified  in  this  way,  a  fresh  objection 
had  been  taken,  and  an  exception  grounded  upon  the  rejection  of 


(a)  2  Stnu  925. 
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B*  T.  1856.  toeh  limited  and  guarded  evidence,  a  different  qnestion  mi^  hit 
arisen.  Bat  the  plaintiff  must  stand  or  fall  by  his  exception ;  d 
unless  we  are  prepared  to  affirm  that  evidence  of  dedantions  i 
members  of  a  family  were  reoeiyable,  without  its  having  been  pe- 
yionsly  ascertained  that  those  members  were  dead,  I  think  m 
cannot  hold,  in  the  language  of  the  exception,  that  the  said  erideu 
was  admissible. 

The  second  and  third  exceptions  arise  from  the  rejection  bj  tk 
learned  Judge  of  a  letter  of  the  12th  of  September  1816,  writta 
by  the  Hon.  Somerset  Bnder  to  the  Hon.  Pierce  Butler,  father  ef 
the  plaintiff.  The  plaintiff's  Counsel  proposed  to  read  from  this 
letter  the  following  passage : — *'  He  (Henry  Butler)  said  that  His 
**  Cokbrooke,  in  Scotland,  had  called  up  several  of  her  servantos 
'^  witnesses,  and  that  they  had  taken  each  other  as  man  and  itik* 
The  reading  of  this  passage  having  been  objected  to  by  the  defend- 
ant's Counsel,  the  learned  Judge  yielded  to  that  objection ;  and  thk 
fcnns  the  subject  of  the  second  exception.  The  plaintiff's  Comsel 
then  tendered  in  evidence  the  following  passage  from  the  nne 
letter : — ^*  He  showed  me  a  letter  he  had  written  her,  calling  Iier  he 
wife,  and  the  mother  of  his  children.**  The  rejection  of  this  iitf 
passage  was  the  subject  of  the  third  exception. 

Declarations  of  Henry  Butler,  legally  proved,  would  of  ooom 
have  been  evidence  against  the  defendant.  But  as  the  proof  of  tk 
making  the  declarations  was  in  this  case  merely  the  unswors  siMit 
ment  of  Somerset  Butler,  there  was  no  pretence  for  saying  thit 
those  declarations  of  Henry  Butler  could  affect  the  defendant  u 
admissions  of  facts.  The  only  ground,  therefore,  upon  which  it 
could  be  alleged  that  these  passages  in  the  letters  of  Somenet 
Butler  were  evidence  was,  that  they  were  declarations  of  a  member 
of  the  family  as  to  a  matter  of  pedigree ;  and  accordingly,  upon  ^ 
ground  solely,  was  it  argued  before  us,  that  they  ought  to  have  beeo 
received*  On  the  part  of  the  defendant  it  is  contended,  firsts  ^ 
these  declarations  do  not  properly  fall  within  the  class  of  heaitfj 
evidence  admissible  ia.  matters  of  pedigree ;  and  secondly,  that  i^ 
all  events  they  were  properly  rejected,  as  having  been  made  p^ 
litem  moiam. 
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In  the  first  place,  I  do  not  think  that  these  declarations  are  of  H.  T.  1856. 
the  character  of  those  which  in  matters  of  pedigree  have  been  ^^' 

admitted.    In  Goodrighi  v.  MosM(a)t  which  was  cited  in  support 
of  the  contrary  proposition*  the  declarations  of  the  parents  were 
yerj  properly  received  in  proof  of  the  time  of  the  birth  of  their  son, 
which  was  the  only  point  in  the  case,  the  plaintiff  claiming  as  heir, 
and  the  defendant  using  the  declaration  merely  as  evidence  that  the 
plaintiff  was  bom  before  the  marriage  of  his  father  and  mother; 
there  the  lessor  of  the  plaintiff  claimed  under  the  marriage,  and  the 
period  of  her  birth  was  part  of  her  title,  as  a  matter  of  pedigree. 
So  in  the  case  in  12  Vm,  JAr^  as  to  Stephanus  Fortnnatus  and 
Achaictts ;  so  in  Doe  v.  BandaU  (&).  In  Sex  v.  EruweU  (e)  Grose,  J., 
says,  "a  pedigree  may  be  proved  by  reputation :  **  and  in  p.  723, 
Lord  Kenyon  says  that  ^declarations  may  be  received  as  to  pedi- 
grees ; "  and  such  appears  to  have  been  the  understanding  in  other 
cases  as  to  the  meaning  of  the  rule.    Now  is  this  letter,  or  any  part 
of  it,  a  declaration  by  Henry  Butler  that  ifers.  Colebrooke  was  his 
wife  at  the  the  time  of  the  declaration  ?    Recollect  we  are  not  to 
view  her  expressions  as  admissions  of  facts,  binding  those  claiming 
through  him,  and  from  which  facts  inferences  may  be  drawn  against 
such  parties,  but  as  statements  by  a  member  of  the  family^  and 
evidence,  as  such,  against  all  mankind,  just  as  if  made  by  Somerset 
Butler  himself,  or  by  Pierce  Butler.    Now  suppose  Somerset  Butler 
or  Pierce  Butler  had  been  proved  to  have  said  '^  My  brother  Henry 
*'  is  in  a  scrape ;  Mrs.  Colebrooke^  in  Scotland,  called  up  several  of 
"  her  servants,  as  witnesses,  and  they  took  each  other  as  man  and 
"  wife  before  them,  and  she  afterwards  declined  acknowledging  him,'' 
could  it  be  contended  that  this  would  be  proof  that  Heniy  Butler 
and  Mrs.  Colebrooke  were  husband  and  wife  ?    I  apprehend  not ; 
and  I  cannot  help  thinking  that  it  is  owing  to  the  confusion  caused 
by  the  circumstance  that  the  person  who  made  the  declaration  was 
the  faiher  of  the  defendant^  that  this  letter,  or  any  passage  of  it, 
has  been  viewed  as  evidence ;  in  other  words,  that  has  been  treated 
as  a  declaration  of  a  matter  of  pedigree,  because  made  by  the  father, 

(a)  Cowp.  691.  (6)  2  M.  &  P.  20. 

(c)  8  T.  B.  709. 
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H*  T.  1856.  which,  had  it  heen  made  by  anj  other  member  of  the  fiunilj,  woold 
at  ODce  hare  been  seen  not  to  be  within  the  class  of  bearaaj  evideatt 
on  a  matter  of  pedigree.  Bnt  even  sopposing  that  this  letter  of 
the  12th  of  September  1816  could  be  considered  as  a  declaration  I7 
a  member  of  the  family  upon  a  point  of  pedigree  at  all,  I  am  of 
opinion  that  it  was  properlj  excladed,  becaase  it  was  made  jwK 

« 

lUem  moiam;  as  a  declaration  of  Someiaet  Butler,  made  in  1816,  it 
was  very  dearly /nmI  UUm  moiam,  I  do  not  consider  it  neceasair, 
for  the  purposes  of  this  case,  to  examine  whether  the  role  laid  don 
by  Aldersouy  B.,  in  Waiker  ▼.  Caumiess  of  Beauehamp  {a)^  be  wbe 
not  the  correct  one,  viz.,  that  the  *'  /»»  "  is  to  be  considered  as  hsTiog 
arisen  as  soon  as  the  facts  out  of  which  a  suit  has  sprung  ha?e 
occurred.  In  Reilfy  v.  Fitzgerald  {b).  Lord  St.  Leonards  considen 
that  this  would  be  going  too  far  back,  and  he  assigns  strong  reasons 
for  that  opinion.  Be  this  as  it  may,  however,  it  is  at  all  e?eDti 
well  settled  that,  in  order  to  exclude  declarations  of  this  natare. 
it  is  not  necessary  that  a  suit  should  have  been  actually  commenced 
or  even  in  contemplation  ;  it  is  enough  that  the  fact  has  become 
a  matter  of  controversy,  or,  to  use  the  words  of  Sir  £.  Sugden,  **i\iA 
**  one  person  has  alleged  the  fact  to  be  so  and  so,  and  another  alleged 
"  the  contrary." 

It  is  the  province  of  the  Judge  exclusively  to  decide  whether 
there  was  a  *^lis  mota"  in  the  foregoing  acceptation  of  the  tersos, 
at  the  time  when  the  declaration  was  made.  He  cannot  have  the 
aid  of  the  jury  upon  that  question  ;  he  may  form  his  judgmeot 
upon  it  from  the  intrinsic  evidence  afforded  by  the  declaration  itseiC 
from  the  other  evidence  antecedently  given  in  the  cause,  and  from 
other  circumstances.  It  appears  to  me  that,  from  these  sevenl 
sources  of  information,  the  Judge,  in  the  present  instance,  wooM 
be  well  warranted  in  arriving  at  the  conclusion  that  on  and  before 
the  26th  of  September  1816  there  was  a  lis  moia. 

First,  the  letter  itself,  I  conceive,  furnishes  convincing  evideoee 
to  that  efiect.  It  does  not  purport  to  be  a  spontaneous  communi* 
cation  from  Somerset  Butler,  but  seems  like-  an  answer  to  sodb 
inquiry  made  by  Pierce  Butler,  or  with  reference  to  some*  inresti- 


(a)  6C.  &F.  650. 


(6)  Dr.  Bep.  152. 
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gation  then  pending,  relative  to  the  nature  of  the  connection  between  H.  T.  1856* 
Henry  Butler  and  Mrs.  Colebrooke.  It  begins,  "  My  dear  Pierce —  ^  *^"^' 
**  I  think  it  jast  and  fair  to  tell  yoa  all  I  know  about  Henry  and 
"  Mrs.  Colebrooke."  What  is  the  meaning  of  this  ?  ^  I  (Somerset 
^*  Butler,  think  it  my  duty  to  come  forward  as  a  witness  to  testify 
*'  what  I  know  upon  the  question  now  in  agitation,  as  to  Mrs. 
'*  Colebrooke  being  or  not  being  Henry's  wife."  P'here  is,  how- 
ever, much  more  to  lead  to  the  same  inference.  The  letter  pro- 
ceeds:— *' About  Apxil  1811,  I  met  him  (Henry)  at  the  Bedford 
Coffee-house,  much  agitated :  he  said  he  was  in  a  scrape ;"  that 
is  (as  I  understand  it),  in  an  awkward,  embarrassing  situation. 
Why  ?  Because  (as  I  think  it  must  be  collected  from  the  context) 
the  occurrence  which  he  was  about  to  detail  might  be,  or  had  been, 
alleged  to  have  made  him  the  husband  of  Mrs.  Colebrooke.  Again: 
**  Mrs.  Harrison,  at  Brighton,  complaining  of  his  and  her  daughter's 
^*  conduct,  told  me  Mrs.  Colebrooke  had  written  her  a  letter,  saying, 
*'  if  she  gave  her  £13,000,  she  would  give  up  her  claim  to  Henry.'' 
It  is  impossible,  I  think,  to  say  that  this  letter  of  1816  does  not 
contain  internal  evidence  that  at  the  time  when  it  was  written 
there  was  a  claim,  or  controversy,  or  question  agitated  in  the  £unily, 
amounting  to  a  "  /if  moiaJ* 

Then,  independently  of  the  letter  itself,  what  had  appeared  from 
other  evidence  before  given,  tending  to  the  same  result?  A  letter  of 
Henry  Butler,  dated  the  7th  of  April  1823,  had  been  read,  in  which 
occurs  this  passage : — "  The  case  relative  to  Mrs.  Harrison  can  be 
^*  explained  by  a  very  few  words,  namely,  that  my  brother  (meaning 
Somerset  Butler),  in  a  conversation  he  had  with  her  shortly 
after  my  marriage  (meaning  his  marriage  with  Miss  Harrison), 
'*  and  at  which  time  she  was  expressing  her  intention  of  making 
"  me  a  present  of  a  farm,  advised  her  not  to  do  so,  as  I  was  a  wild 
*'  fellow ;  adding,  sooner  or  later  that  there  would  be  a  similar  case 
**  to  that  of  the  Berkeley,  and  laid  down  at  the  same  dme  what  he 
*'  would  do,  were  he  in  her  place,  relative  to  her  wilL"  Here  we 
have  Somerset  Butler  actually  annonndng  an  intention  to  raise 
the  same  question  as  arose  in  the  Berkeley  case,  and  this  shortly 
after  Henry's  marriage*    Here  is  direct  proof  that  the^  questioti 
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that  IB  to  aaji  between  four  and  fiye  years  before  the  writing  of  tk 
letter  of  1816.  Farther,  the  letter  of  1823  contains  this  passage:- 
**  I  have  only  to  say,  that  when  a  Mr.  Crawford  waited  npon  me  to 
**  let  me  know  that  Mr.  Taaffe  was  going  to  harry  a  thing  throngli 
**  the  Courts  of  Edinborgh,  to  foist  off  his  wife  npon  me,  I  thougiit 
**  it  full  time  for  me  to  prove  that  she  had  been  married  to  Mr. 
**  Taaffe  long  before  I  had  been  in  Scotland."  Now  it  had  appetred 
that  Taaffe  was  married  at  Preston  in  1812,  and  the  prooMdii^ 
here  adverted  to  must  have  related  to  an  antecedent  period;  n 
that  we  have  Henry  himself  stating  that,  before  1812,  Mrs.  Cob 
brooke  was  to  be  foisted  npon  him  as  his  wife.  Can  it. be  conteodsi 
that,  under  all  these  circomstances,  it  did  not  iJ>undantly  ^pen 
that,  before  1816,  thei6  had  been  a  Us  moia  f 

It  may,  however,  be  urged  Uiat^  even  admitting  that  Somend 
Butler's  declaration,  being  a  declaration  made  in  1816,  may  be  objet 
tionable  as  post  litem  motamj  and  therefore,  that  the  letter  of  1SI6 
might  be  properly  rejected  as  the  declaration  of  Somerset  Botlo; 
the  writer  of  the  letter,  yet  as  ku  declaration  of  Henry  Bolkrs 
declaration  it  might  be  considered  with  reference  to  the  period 
when  Henry  made  the  statement,  which  was  not  1816,  but  pR- 
viously,  and  when  there  might  not  have  been  a  Us  moia*  This  ii 
a  fair  argument,  and  deserves  an  answer.  It  appears  to  me  thit 
even  so  considered,  Henry's  declaration  not  only  most  be  taken  a 
not  proved  to  have  been  made  ante  litem  motam^  but  that  tbfi 
reverse  is  to  be  inferred.  Somerset  Butler^s  letter  says : — ^'AM 
1811,  I  met  him  at  the  Bedford  Coffee-house,"  &c  Now,  tb^ 
period  of  1811  is  not  stated,  nor  even  the  year  itself  positivdy. 
it  might  have  been  after  Henry's  marriage  with  Miss  Hflirisoo, 
nay,  in  1812 ;  but  at  all  events,  the  very  declaration  showed  tint 
it  was  then  a  doubtful  question  whether  he  had  made  her  bis 
wife.  He  did  not  say  '^she  is  my  wife^**  or  **I  am  her  husl)ai4' 
or  '*we  are  man  and  wife;''  but  he  states  certain  facts,  td 
Somerset  Butler  then  says  to  him,  '<  she  is  your  wtfe ;  **  and  thei 
the  letter  says  ''  he  seemed  to  agree  with  me."  Observe,  no  sub* 
sequent  words  of  Henry's  are  stated,  but  Somerset  ^ves  his  owb 
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impreafiion  that  Henry  agreed  in  the  correctness  of  the  conclusion  H.  T.  1856. 
which  Somerset  drew  as  to  the  legal  effect  or  result  of  the  facts 
which  Henry  had  stated.  It  seems  to  me  to  be  a  total  perversion 
of  the  law,  admitting  hearsay  evidence  of  pedigree,  to  say,  that 
this  was  a  statement  of  Henry  Butler,  that  Mrs.  Colehrooke  was 
his  wife.  Suppose  Henry  Butler  had  consulted  a  lawyer,  and  said, 
^'  I  am  in  a  scrape — certain  facts  took  place  in  Scotland ;"  and  the 
lawyer  were  to  say,  "  I  think  she  is  your  wife,''  and  that  lawyer  were 
to  prove  this  conversation,  and  add,  ''  Mr.  Butler  appeared  to  agree 
with  me** — could  that  be  called  a  declaration  by  him,  as  a  member 
of  the  family,  amounting  to  evidence  of  a  marriage,  so  as  to  be  ad- 
missible by  him  not  merely  against  Henry  Butler  himself,  or  those 
deriving  through  him,  but  as  against  all  the  world  ?  Not  a  case  in 
the  books  will  be  found  to  warrant  such  a  proposition*  What  is 
the  foundation  of  all  evidence  of  this  nature  ?  It  is  correctly  and 
luminously  laid  down  by  Lord  Eldon,  in  the  case  of  Whelloch 
V.  Baker  (a),  which  authority  has  been  uniformly  acknowledged 
ever  since.  Lord  Eldon  says : — *'  It  was  not  the  opinion  of  Lord 
''Mansfield,  or  any  Judge,  that  tradition,  generally,  is  evidence 
"even  of  pedigree:  the  tradition  must  be  from  persons  having 
"such  a  connection  with  the  party  to  whom  it  relates,  that  it 
"  is  natural  and  likely,  from  their  domestic  habits  and  connections, 
"that  they  are  speaking  the  truth,  and  that  they  could  not  be 
"  mistaken.  The  whole  goes  upon  that ;  declarations  in  the  family, 
"  descriptions  in  wills,  <Sbc.,  all  are  admitted  upon  the  principle  that 
"they  are  the  natural  effusions  of  a  party  who  must  know  the 
"  truth,  and  who  speaks  upon  an  occasion  when  his  mind  stands 
"  in  an  even  position,  without  any  temptation  to  exceed  or  fall 
"short  of  the  truth.''  Can  this  be  stated  of  a  narration  of  facts 
such  as  Somerset  Butler  aUeges  that  Henry  gave  him,  whilst  he 
(Henry)  was  much  agitated  ?  I  cannot  understand  how  this  is  to 
be  classed  in  the  category  of  declarations  by  a  deceased  member  of 
a  family  on  a  question  of  pedigree. 

These  reasons,  which  are  applicable  both  to  the  second  and  third 
exceptions,  seem  to  be  sufficient  to  justify  the  exclusion  of  the  re- 
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there  is  an  additional  reason  to  warrant  the  rejection  of  the  passa^ 
referred  to  in  the  third  exception.  That  passage  is  as  follows*^ 
''He  (Henry)  showed  me  a  letter  he  had  written  her,  caDiog 
her  his  wife,  and  the  mother  of  his  children.''  This  is  Somerset's 
hearsay  evidence,  not  of  anything  which  Henry  had  said,  bat  of 
what  he  had  written.  The  objection  to  this  is,  not  that  it  is  heusij 
of  a  hearsay  (which  in  matters  of  pedigree  may,  I  admit,  be  tUot • 
able),  bat  that  it  is  hearsay  of  a  written  declaration,  without  itt 
haying  been  shown  that  the  original  writing  conld  not  be  p- 
doced.  I  have  not  found  any  case  deciding  that  the  writkc 
statement  of  a  deceased  member  of  a  family,  relating  to  a  msttei 
of  pedigree,  can  be  proved  by  the  written  or  parol  statement  of 
even  another  member  /of  the  family,  unless  a  foundation  for  suck 
seccmdary  evidence  has  been  laid.  I  infer  directly  the  oontnn 
from  the  authorities*  In  1  Taylor  on  JEv.^  p.  515,  it  is  said  tbit 
oorrespondence  of  relatives  is  evidence  on  proof  of  the  hand- 
writing. How  can  we  tell  what  may  have  been  the  purport  of 
the  other  parts  of  that  letter  of  Henry  Butler,  if  produced  ?  In 
Siamey  v.  Wade  (a),  secondary  evidence  was  given  of  the  contents 
of  a  mural  inscription,  because  the  original  could  not  be  produced; 
and  befiore  secondary  evidence  can  be  allowed,  satisfactory  proof 
milst  be  given  of  the  existence  and  genuineness  of  the  origiotl: 
see  The  Traey  Peerage  ease  (&).  Suppose  other  parts  of  this  leits 
had  stated  the  reasons  why  Henry  Butler  considered  her  his  wife»or 
explained  in  what  way  she  claimed  to  be  his  wife  ? 

The  fourth  exception  was  taken  in  consequence  of  the  admimi 
in  evidence  of  a  letter  of  Mrs.  Colebrooke,  dated  the  26th  of  Harcb 
1811.  It  appears  from  the  record  that  "  Counsel  for  the  defendint 
'*  then  and  there  offered  to  read  in  evidence  Mrs.  Colebrooke's  letter 
<*  of  the  26th  of  March  181 1  (with  the  Moffatt  post-mark  thereoo). 
^'as  evidence  that  she  was  then  at  Moffatt;  but  Counsel  for  tbe 
**  plaintiff  then  and  there  objected  to  the  said  letter  as  any  evidence 
'^  of  the  place  in  which  the  writer  was ;  and  Counsel  for  the  plaintiff 
*^  then  and  there  insisted  that  the  said  letter  was  not  evidence ;  ^ 


(a)  7«im.  5d5 ;  S.  C,  1  M.  ft  Or.  338.  (6)  10  C.  &  F.  164, 181. 
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<'  Counsel  for  the  defendant  insisted  that  the  said  letter  was  evi-  H.  T.  1856. 
^*  denee,  and  that  he  was  Entitled  to  read  the  same  to  the  jary :  and 
*'  the  learned  Judge  then  and  there  ruled  that  the  said  letter  was 
<'  good  and  admissible  evidence  on  behalf  of  the  defendant,  on  the 
''  issue  in  this  cause,  and  ac^cordinglj  ruled  that  the  same  might  be 
«<  given  in  evidence :  to  which  ruling  and  admission  Counsel  for 
"  plaintiff  excepted."  Now  all  that  the  Judge  here  ruled  was,  that 
the  letter  was  evidence ;  for  what  purpose  or«  to  what  extent  he 
did  not  saj.  The  exception  then  raises  the  question,  and  onlj 
the  question,  whether  the  letter  was  admissible  for  any  purpose? 
And  in  order  to  sustain  the  exception,  it  should  be  established 
that  the  letter  was  not  receivable  with  a  view  to  any  matter 
pertinent  to  the  issue.  That  this  is  the  sole  question  to  be  con- 
sidered upon  such  an  exception,  appears  from  Lord  JVimtesion 
V.  Kemmii  (a),  and  Irish  Society  v.  Bishop  of  Derry  (6). 

We  are,  therefore,  to  consider  whether,  at  the  stage  of  the  case 
at  which  this  letter  was  offered,  and  as  the  evidence  then  stood,  the 
letter  was  proof  of  anything  bearing  on  the  issue  to  be  tried  ?  For 
if  it  was,  it  ought  not  to  have  been  rejected,  and  the  exception 
must  be  overruled. 

When  this  letter  was  offered,  it  had  appeared  from  the  Scotch 
advocate's  evidence,  that  the  fact  of  an  irregular  marriage  might 
depend  upon  all  the  circumstances  of  the  case,  antecedent,  accom- 
panying and  subsequent.  Subsequent  cohabitation  as  man  and 
wife  would,  according  to  his  evidence,  go  far  to  establish  such  a 
marriage ;  and  accordingly,  the  plaintiff  himself  proved,  by  several 
witnesses,  a  cohabitation  at  Elvinfoot,  which,  as  he  alleged,  took 
place  after  the  scene  in  Northumberland-street,  which  he  relied 
on  as  a  Scotch  marriage.  But  of  course  such  cohabitation  could 
not  have  been  of  any  value  in  the  case,  unless  upon  the  supposition 
that  it  really  was  after  the  transaction  alleged  to  be  a  marriage.  It 
is  always  to  be  remembered  that  it  is  the  Judge  alone  who  is 
to  decide  upon  the  admissibility  of  the  document,  upon  the  whole 
of  the  facts,  as  appearing  at  the  time  when  the  admissibility  of  the 
evidence  is  objected  to.     He  cannot  send  a  collateral  issue  to 


(fl)  9  C.  &  F.  776. 


(6)  12  C.  ft  F.  665. 
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H.  T.  1856.  the  jory  to  find  a  particular  fact|  for  the  purpose  of  entb^ 
him  to  decide  whether  he  shall  receive 'a  particular  piece  of  er- 
dence.  This  principle  is  strongly  illustrated  by  the  case  of  BnrtUn 
v.  Smith  (a).  In  an  action  on  a  bill  of  exchange,  purporting  to  k 
a  foreign  bill  of  exchangOi  and  which  was  stamped  as  such,  ik 
defendant  objected  to  the  sufficiency  of  the  stamp,  on  the  grofflx: 
that  the  bill,  though  purporting  to  be  a  foreign  one,  was  resllj 
drawn  in  London,  and  he  proposed  to  give  evidence  to  prove  ths 
fact  The  Judge  below,  thinking  the  bill  to  be  regular  on  the  £Kt 
of  it,  admitted  it.  The  defendant's  Counsel  then  addressed  tb; 
jury,  and  called  evidence  to  show  that  the  bill  was  draws  c 
London.  The  Under-sheriff  (the  Judge)  then  left  it  to  the  jon 
to  say  whether  the  bill  was  drawn  in  London  or  not  ?  and  tbej 
found  for  the  plaintiff,  viz.,  that  it  was  not;  but  a  new  tiul 
was  granted,  on.  the  ground  that  the  Judge  ought  in  the  &r?i 
instance  to  have  received  the  evidence,  and  himself  decided  wte- 
ther  the  bill  was  a  foreign  one,  and  so  whether  the  stamp  w 
sufficient. 

Now,  what  is  the  argument  in  support  of  the  exception  ?  h 
is  this— that  the  letter  of  the  26th  of  March  1811  was  intd- 
missible,  because  it  was  written  prior  to  the  transaction  reiy 
on  by  the  plaintiff  as  a  Scotch  marriage.  It  is  admitted  that  i 
letter  signed  '^  B.  Colebrooke,"  written  after  that  transaction,  wool^ 
be  receivable,  as  tending  to  show  that  that  transaction  had  not  bees 
considered  by  Mrs.  Colebrooke  as  a  marriage.  ''But,**  say  tbe 
Counsel,  ''that  transaction  occurred  in  April,  and  the  letter  bean 
date  in  March;"  that  is,  at  a  time  when,  as  is  on  all  hands  coa- 
ceded,  she  waB  only  Mrs.  Colebrooke.  But  what  right  had  plaintiff's 
Counsel  to  w^gae  in  that  way  at  the  moment  when  the  letter  was 
tendered  ?  None.  He  had  not  then  fixed  any  precise  time  as  the 
date  of  the  transaction  in  Northumberland-street ;  some  of  h£ 
evidence  referred  it  to  the  month  of  April — other  parts  of  it  u 
the  end  of  March  ;  one  of  the  witnesses  stated  that  she  could 
not  swear  that  it  was  not  in  the  second  week  of  March ;  and 
according  to  Taaffe's  depositions,  it  might  have  been  so  early  ss 

(o)  11M.&W.483. 
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February.    It  ifl,  therefore,  a  fallacy  to  assume  that  the  letter  of  H.  T.  1866. 

Exchequer. 


the  26th  of  March  1811   #a8  not  subsequent  to  the  transaction 

in    Northumberland-street,   and  therefore   ought   to  be  excluded. 

The  whole  case  must  go  to  the  jury ;  the  Judge,  when  called  upon 

to   decide  on  the  admissibility  of  this  letter,  could  not  take  upon 

himself  to  say  when  the  scene  in  Northumberland-street  occurred, 

nor   consequently  that  the  letter  was  written  prior  to  it.     The 

argument  now  urged,  founded  upon  what  appeared  at  a  subsequent 

stage  of  <he  trial,  namely,  the  letter  of  Law  Burrowes,  is  totally 

unsustainable.      The  defendant  himself  (say  plaintiff's  Counsel) 

proved  the  letter  of  Law  Burrowes,  and  thus  showed  that  the 

occurrence  in  Northumberland-street  was  on   the  15th  of  April ; 

and  thus  himself  showed  that  the  letter  was  prior.    But  when  did 

he  give  this  proof?     Had  he  given  it  at  the  time  when  the  letter 

was  offered  in  evidence  ?  No ;  all  that  we  are  at  liberty  to  consider 

is,  whether  the  exception  was  well  founded  at  the  moment  when  it 

was  taken.     After  the  letter  of  Law  Burrowes  was  proved,  the 

plaintiff's  Counsel  might  have  renewed  his  objection,  and  then 

called  upon  the  Judge  to  withdraw  the  letter  from  the  consideration 

of  the  jury ;  but  he  did  not  do  so.     The  exception  is  not  modified, 

or  put  upon  this  new  ground ;  but  instead  of  that,  the  Judge  is 

allowed,  without  any  fresh  objection,  to  charge  the  jury.     The 

plaintiff's  Counsel  rests  upon  the  exception  as  already  taken ;  and 

after  the  close  of  the  charge,  the  learned  Judge  is  again  called  upon 

**  to  withdraw  the  consideration  of  the  said  letters  from  the  jury." 

That  exception  was  clearly  too  wide,  for  it  went  to  all  the  letters. 

If  the  plaintiff,  at  the  close  of  the  evidence,  meant  to  contend  that, 

at  all  events,  the  proof  of  the  letter  of  Law  Burrowes  had  disabled 

the  defendant  from  using  the  letter,  thai  proposition  should  have 

been  distinctly  put  forward ;  and  if  not  acceded  to,  should  have 

been  made  the  subject  of  a  new  and  precise  exception. 

Let  us  next  consider  whether  this  letter  ought  to  have  been 
excluded,  because  it  proved  nothing  relevant  to  the  issue.  Now 
can  it  be  said  that  it  was  irrelevant  ?  It  was  proved  by  evidence, 
aliunde,  that  this  letter  was  in  Mrs.  Colebrooke's  handwriting,  that 
is,  that  she  wrote  a  letter  dated  26th  of  March  1811,  and  signed 


BUTLEB 
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MOUHT- 
QABHET. 


H.  T.  1856.  *'B.  C<rfebrooke,"  which  bears  the  Moffatt  post-mark  of  28th  9 
Macchequer.     ^^^^  ^^  ^^^^^  ^^^^^      j,^^  ^^^^  queition  is,  whether  she  did k 

fact  on  that  day  write  such  a  letter  ?  Now  the  date  of  the  letter  s 
prima  facte  evidence  of  that  fact.  The  date  of  any  writing  hs 
freqaentlj  been  ruled  to  be  prima  facie  evidence  that  such  writte: 
paper  was  actually  written  at  the  time  of  its  date:  Gaodtidey. 
Milburn  (a) — and  this  not  merely  as  against  the  writer,  or  anj  per- 
son claiming  under  the  writer,  but  against  all  other  persons.  T^ 
same  principle  was  laid  down  in  Sinclair  v.  Baggally  {h)  and  Afda- 
son  V.  Weston  (c\  and  lastly,  in  the  case  of  Potez  t.  Gios$op(ii 
which  was  decided  after  very  careful  consideration.  The  letter  i: 
question  therefore  is  clearly  evidence  to  go  to  a  jury,  that  on  the 
26th  of  March  1811,  the  alleged  wife  of  Henry  Butler  called  hersd: 
Belinda  Colebrooke.  The  defendant  would,  if  the  case  were  to  ks 
there,  be  entitled  to  say,  "  I  rely  on  this  letter  to  displace  the  cm 
^*  made  against  me  up  to  that  date,  and  to  prove,  that  if  the  trvsr 
"  action  in  Northumberland-street  were  prior  (as  according  to  pert 
^*  of  your  evidence  it  was),  that  transaction  was  no  marriage."  Bi: 
the  defendant  had  further  a  right  to  say  this  to  the  plaintiff:  *'li 
"you  choose  to  object  to  this  letter,  because  the  transaction  » 
"Northumberland-street  took  pla^e  afterwards,  then  I  will  shot 
'*  that  the  visit  to  Moffatt,  on  which  you  rely  as  cohabitation  aAe: 
"  the  marriage,  really  took  place  hefare^  and  is  no  proof  of  soe^ 
"  marriage ;  and  this  I  shall  show  by  the  letter  of  26th  of  Hard* 
This,  of  course,  raises  the  question  whether  the  letter  is  evidenced: 
the  time  of  that  visit  ?  The  post-mark  of  a  letter  is  prima  foot 
evidence  that  such  letter  was  in  the  post-office  on  the  date  of  tb^ 
post-mark:  JRex  v.  Plumer  (c),  Fletcher  v.  Braddyl(f)y  andiw** 
angelo  v.  Thompson  (g).  In  the  latter  case,  the  English  post-ourk 
of  a  letter  from  Trieste  was  held  to  be  evidence  of  the  receipt  of  tbe 
letter  in  London  at  the  date  of  the  post-mark.  In  Stocker  ▼.  Cii- 
len  (A),  the  post^mark  was  ruled  to  be  prima  facie  evidence  of  tbe 


(a)  2M.&W.858. 
(c)  6Bing.,K.C.,  296. 
(«)  Bufls.  &By.,  C.  C  26& 
(g)  2  Camp.  622. 


(6)  4M.&W.312. 
(cO  2  Ex.  191. 
CO  3  Star.  Bep.  6i. 
(A)  7M.&W.51fi. 
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time  of  giving  notice  of  the  dishonor  of  a  bill  of  exchange,  thongh  H.  T.  1856* 
liable  to  be  rebutted.  >  '*^  equer. 

We  have  thus  prima  facie  evidence  that  on  the  26th  of  March 
181  If  Mrs.  Colebrooke  wrote  a  letter,  which  letter  was,  in  a  day  or 
two  after,  put  by  somebody  into  the  Moffatt  post-office.    Was  it  not 
then  for  the  jury  to  say  whether  that  person  was  Mrs.  Colebrooke 
herself?     What  inference  would  be  naturally  drawn  as  to  that? 
Plainly  this,  that  she  was  herself  then  at  Moffatt,  or  in  the  imme- 
diate neighbourhood;  in  other  words,  that  the  visit  to  £lvinfoot, 
the  exact  period  of  which  the  witnesses  could  not  depose  to,  was 
about  the  26th^of  March  1811.    Only  one  visit  of  ten  days  was 
sworn  to;  it  did  not  appear  that  she  had  ever  been  at  Elvinfoot 
but  once.     The  time  of  this  single  visit  was  material;  evidence 
to  show  that  Mrs.  Colebrooke  was  at  Moffatt,  about  the  26th  of 
March  1811,  was  therefore  relevant;  and  if  so,  the  letter  tending 
to  show  that  fact  was  properly  received.     The  defendant  had  a 
right  to  say  to  the  plaintiff,  "  If  you  rely  on  the  visit  to  Elvinfoot 
*^  as  evidence  of  a  cohabitation  after  the  marriage,  then  I  show  by 
'^  this  letter  either  that  the  visit  to  Elvinfoot  was  before  the  alleged 
*' marriage,  if  that  be  supposed  to  have  taken  place  in  April,  in 
**  which  case  the  cohabitation  is  no  proof  of  the  marriagei  or  was 
''after  the  alleged  marriage,  if  that  should  be  supposed  to  have 
"  taken  place  early  in  March ;  in  which  latter  case,  her  then  calling 
"herself  Colebrooke  would  be  evidence  in  disproof  of  the  alleged 
'*  marriage." 

As  to  the  letters  of  Mrs.  Colebrooke,  of  May  and  July  1811,  they 
were  indisputably  written  after  the  transaction  in  Northumberland- 
street,  and  were  therefore  admissible  as  acts  of  Mrs.  Colebrooke, 
calling  herself  by  that  name,  and  showing  that  she  then  did  not 
assume  the  character  of  Henry  Butler's  wife.  Mr.  Ivory  in  his 
evidence  expressly  states  that  it  would  be  a  material  circumstance 
that  the  alleged  wife  never  caUed  herself  by  the  husband's  name. 
As  to  the  general  exception  at  the  end  of  the  charge,  it  is  merely 
that  the  plaintiff's  Counsel  again  called  on  the  learned  Judge  to 
withdraw  the  said  letters  from  the  consideration  of  the  jury.  Thai 
cannot  be  relied  upon  as  a  new  exception  applicable  to  each  letter ; 
it  is  general,  and,  being  unsustainable  in  part,  is  wholly  bad. 
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H.  T.  1856.       Richards,  B. 
V— V— —^         I  80  entirely  concnr  in  the  views  of  my  Brother  Gsbesi,  tk 
I  think  it  unnecessary  to  state  in  detail  my  reasons  for  m^i: 
MOUNT-      at  the  same  conclnsion ;  it  is  sufficient  to  say  that  I  r^  s; 
judgment  on  the  rules  laid  down  by  him. 

Pennsfatheb,  B. 

I  also  concur  in  the  judgment  of  my  Brothers,  and  think  it  abv 
unnecessary  to  add  anything  to  the  able  and  dear  judgment  pr.^ 
nounced  by  my  Brother  Gbbbns  ;  but  just  one  or  two  obserratk: 
with  regard  to  the  first  exception,  in  which  we  have  the  misfonsi 
to  differ  from  my  Lobd  Chibf  Babon,  occur  to  me.  It  strikes  e 
that  the  evidence  tendered  was  not  evidence  of  general  reputeut 
of  the  family,  but  evidence  of  declarations  of  some  members  of  tk 
family,  not  stating  whether  those  members  were  alive  or  not,  kt 
stating  exactly  the  time  when  the  declarations  were  made.  T:^ 
is  not  evidence  of  general  reputation,  but  it  is  evidence  of  declaratb 
with  regard  to  particular  facts  which  had  recently  taken  place.  • 
should  be  very  slow  to  consider  that  such  evidence  ought  to  1^^ 
admitted  in  cases  where  witnesses  were  examined  who  were  pres^ 
at  the  transaction.  But  independently  of  that,  it  appears  to  & 
that  the  objection  that  those  declarations  were  made  post  Utn 
moiam  cannot  be  removed  from  this  evidence  of  Lady  OnDooi 
The  declarations  as  to  the  alleged  marriage  were  evidently  nu- 
when  some  controversy  had  taken  place  with  regard  to  the  marri^ 
and  we  find  that  this  view  is  established  by  the  letters  of  Somene 
Butler,  which  followed  immediately  after ;  and  it  i^pears  to  me  ren 
clearly  that  the  declarations  must  have  been  elicited  by  if^' 
controversy  which  existed,  if  not  before,  at  least  immediately  tl^ 
the  marriage  of  Henry  Butler  with  Miss  Harrison  took  place.  1 
cannot  conceive  how  it  is  possible  that  this  declaration  shoold  hi^ 
been  made,  except  on  the  supposition  that  claims  were  put  for«a!<^ 
by  Pierce  Butler,  immediately  after  the  marriage  of  his  brother  vi^ 
Miss  Harrison,  and  that  these  claims  had  existed  previously  to  ^ 
making  of  the  declarations.  Whether  these  declarations  were  ib^' 
by  Pierce  (himself  interested  in  the  matter),  or  other  members  ^ 
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the  family,  or  whether  thoae  members  were  alire  or  dead  does  not  H.  T.  1856. 

appear.    It  strikes  my  mind  yery  clearly  that  there  must  have  been 

D  controversy  with  regard  to  the  claims  of  Pierce,  in  the  event  of 

his  establishing  a  prior  marriage  between  Henry  Butler  and  Mrs. 

Colebrooke.    With  regard  to  the  second  and  third  exceptions,  there 

is  no  direct  evidence  whatever  of  declarations  made  by  Henry 

Butler ;  there  b  no  evidence  that  he  made  those  declarations,  beyond 

the  letter  in  questioD,  and  therefore  the  period  of  lis  moia  must 

be  taken  to  be  the  time,  not  when  Henry  is  supposed  to  have  made 

these  declarations,  but  when  Somerset  wrote  the  letter.    If  Somerset 

were  alive,  to  be  examined,  it  would  be  a  different  question ;  he 

might  or  might  not  depose  to  the  declarations  made  by  Heniy,  but 

as  it  is,  the  letters  are  the  only  evidence  of  Henry's  declarations ; 

and  therefore  it  is  we  find  that  the  period  of  iis  moia  is  not  to 

be  c<N9sidered  with  reference  to  the  time  of  the  alleged  declarations 

of  Henry,  of  which  there  is  no  evidence,  but  with  reference  to  the 

time  when  Somerset  reports  those  declarations,  and  when  there  was 

clearly  a  lis  mota  ;  and  therefore  we  think  the  objection  of  lis  moia 

existed  to  the  reception  of  the  passages  from  those  letters.    With 

respect  to  the  fourth  exception,  I  do  not  think  it  necessary  to  add 

anything,  and  am  of  opinion  that  all  those  exceptions  should  be 

overruled. 


FiooT,  C.  B. 

The  first  exception  applies  to  the  rejection  of  the  evidence 
offered  by  the  plaintiff  to  be  given  through  the  Marchioness  of 
Ormonde.  I  have  not  been  able  to  alter  the  view  which  I  took 
of  this  exception  at  the  close  of  the  argument ;  and  I  am  under  the 
disadvantage  of  diffisring  (an  event  which  does  not  often  happen 
amongst  us)  from,  my  learned  brethren,  in  holding  that  this  excep- 
tion ought  to  be  allowed.  Holding  that  opinion,  I  think  it  necessary^ 
to  deal  with  each  of  the  arguments  which  have  been  urged  against 
thia  first  exception,  as  they  must  be  all  negatived  if  it  can  be  pro- 
perly allowed.  To  the  admissibility  <rf  this  evidence,  it  was  in  tho 
first  place  objected,  that  the  dedarations  in  the  family,  or  the  repn-- 
tation  in  it,  to  which  Lady  Ormonde  was  asked  to  depose,  were 
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H^T.  185&  after  tlie  alleged  marriage  of  Hauy  Static 

thai  thia  alleged  marriage  was  the  fiaet  oo  > 

▼erij  aroae ;  that  the  happening  oC  tii*t  fi^ 

tiade  at  which  the  eontroTeny  tniafia   he   oc    i 

BBenced ;  that  there  waa,  fixum  tluU   tinae^   a    i 

the  anthoritj  of  Baron  Alderaon,    io     IFSs/4«  i 

ported  in  6  Car.^  Paine,  p.  560,  amd  tliet  tlj€ 

groond,  inadmiamhle.    In  the  case  oF   W€E£A^t 

fact  apon  which  it  waa  held  that  the  e(Mitror« 

not  any  actual  dispute,  nor  even  any  matf  er  02; 

ahip  of  the  claimant  depended,  bat  the  death  of 

deoeaae  the  right  to  the  properTf  claimed  aroae. 

fore  were  an  aathority  bj  which  we  oo^fat  to  h 

mem  only  to  apply,  in  the  case  now  before  us,  tt 

aoMide,  or  any  repreaentaUon  exiatiog,  after  tbe  deal 

Kilkenny  in  1840.    Not  only,  however,  hma  the 

mle  aappoaed  to  haTO  been  laid  down  in  WaUer 

been  qneationed,   hot    the  opposite  ^'o/ctnae  has 

aAnned  by  the  highest  authority.     In  Reiify  r. . 

the  fiwt  npon  which  the  right  to  the  property  h'tiga 

and  on  which  the  controversy  in  the  soit  arose,  wm 

a  child.      The  question  which  was  to  detemuDe  th 

whether  the  child  was  or  was  not  born  alive?    If  rJ 

bom  alive,  a  portion  (of  ooorse  being  peisooai  ests 

vested,  and  would  belong  to  the  personal  representatiFe  d 

if  the  child  was  still-bom,  the  portion  never  vestec^  tod 

was  to  be  disposed  of  as  if  there  had  been  no  chikU^l 

Caxsr  Babov  here  stated  the  facts  of  the  ease.}— I  was  o( 

Coonsel  for  the  party  interested  in  establishing  that  the  d 

dead  wh«i  boro«     We  pressed  upon  Sir  Ediraid  Sofd 

authority  of  tbe  rale  supposed  to  be  laid  down  in  Wd 

B§au€hamp  4  and  considering  the  way  in  which  it  was  deai) 

by  8lr  Edward  Sugden,  I  think  the  decinon  of  Banui  A}^ 

0f  it  professed  to  lay  down  a  general  rale  of  law)  was  (fin 

1ft  polni  against  the  admission  of  the  evidence  which  was  tm 

(s)  6  Ir.  Vq.  lep.8S5;  8.  C,  lOnny,  lA 
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MOUNT- 

OABUT. 


in  Beiify  ▼.  FUzgerald.    When  Sir  Edward  Sugden,  at  the  close  H.  T.  1856. 

Exeheoutf* 
of  the  argament,  had  to  deal  with  that  dectdon,  he  ezproBsed  hia     ^ /— -^ 

surpriae  at  any  snch  role  having  been  kid  down  as  that  represented 
to  have  been  there  applied ;    he  thought  the  question,  however, 
of  so  mnch  importance,  that  he  let  the  case  before  him  stand  for 
farther  consideration.    Upon  a  subsequent  daj  he  delivered  his 
judgment.    He  showed  (I  think  conclusively)  that  if  what  Baron 
Alderson  is  reported  to  have  stated  in  6  Car,  ^  P.,  p.  56O9  was 
intended  as  laying  down  a  general  rule,  it  was  in  direct  opposition 
to  the  opinions  of  the  Judges  in  answer  to  the  second  and  third 
questions  in  the  Berkeley  Peerage  ease  (a). — [The  Loed  Chief 
Babon   here  read  those  questions.] — There,  an  entry  made  bj  a 
father  in  a  Bible,  that  a  son  was  his  eldest  legitimate  son  bom 
in  lawful  wedlock,  although  made  for  the  express  purpose  of  afters- 
wards  establishing  the  son's  legitimacy  if  questioned  in  a  future 
proceeding,  was  held  admissible  in  evidence  in  proof  of  that  legiti- 
macy.     Sir  Edward  Sugden,  in  referring  to  those  opinions  at  the 
close  of  the  argument  in  Reilly  v.  Fitxgeraid(p\  said: — ''From 
"the  nature  of  the  evidence  tendered  there,  consisting  of  entries 
''respecting  the  birth,  it  must  necessarily  have  been  of  declarations 
"made  after  the  birth,  and  the  Judges  held  it  to  be  admissible; 
**  whereas  evidence  of  declarations  made  after  the  birth  could  not  be 
"received.     However,  if  I  am  required  to  decide  this  important 
"point  of  evidence,  I  shall  look  into  the  authorities  before  I  give  my 
"  decision."    On  a  subsequent  day  he  reviewed  the  authorities,  citing 
the  opinions  of  several  of  the  Judges  in  the  Berkeley  Peerage  ease. 
He  suggested  a  view  of  the  facts  which  were  before  Baron  Alder- 
lon  in   Walker  v.  Beauekamp^  according  to  which  that  learned 
Judge  might  be  understood  as  not  laying  down  the  general  rule 
ascribed  to  him;  but  Lord  St  Leonards  concludes  by  saying: — 
**If  the  case  is  to  be  considered  as  establishing  a  general  rule,  it  is 
"opposed  to  the  resolutions  of  the  Judges  in  the  Berkeley  Peerage 
^eaee^  and  I  cannot  act  upon  it"  (p.  348).  Some  time  before  Beilfy 
V.  FUzgerald  was  decided  in  Ireland,  the  same  question  arose  in  the 


(a)  4  Camp.  401. 


(1)  6  Ir.  JBSq.  Rep.  342. 
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EL  T.  1866.  Ooutt  of  Exchequer  Chamber  in  England,  in  Dm^ie*  r.  LamdaM 
Baron  Alderson  there  said  that  his  ruling  in  Waiker  t.  BemKkm 
was  iqf^held  bj  Ldrd  Cottenham  (A).  The  opinioo  of  Banm  AMe- 
irouvT-  BOiOf  though  entitled  to  the  greatest  respect,  was»  nevertheltti,  u 
<^inion  delivered  at  Nisi  PriuSy  with  apparently  Terj  little  diseifr 
sion  at  the  Bar.  No  authorities  ai^>eary  from  the  report  in  6  Cv 
aiul  Paine^  to  haye  been  cited.  There  is  no  report  of  the  esse  u  k 
was  presented  to  Lord  Cottenham;  and  how  far  it  beeame neoewr 
lo  press  the  question,  how  the  case  ultimately  terminated,  wbdlss 
by  compromise  or  otherwise,  we  are  now  unable  to  aaoertain*  hr 
Denman,  in  his  judgment  in  Dames  t.  Lowndes^  stated  thsl,  tx 
the  view  which  the  Court  took  of  that  case,  it  becanae  neceasuyE' 
determine  upon  the  propriety  of  the  rule  applied  in  Wdlker  ▼.  Be» 
tkampf  though  he  considered  it  a  question  of  considerable  iinpat- 
anoe.  I  have  thought  it  necessary  to  deal  thus  fully  with  this  Un^ 
because  it  was  a  good  deal  pressed  at  the  Bar,  and  because  it  ^ 
quite  dear  that  if  the  rule  alleged  to  have  been  laid  down  in  WJkff 
V*  BeauDkamp  be  law,  the  evidence  of  Lady  Ormonde,  irrespec&Teiy 
of  any  other  reasons,  was,  in  conformity  with  that  rule,  ng&(f 
rejected,  and  the  fourth  exception  must  be  overruled.  Deferring  v 
the  authority  of  Lord  St  Leonards,  in  iBet%  v.  Fitz^eruid  (todl 
may  be  allowed  to  add,  entirely  concurring  in  his  reasons),  I  ^ 
very  dearly  of  opinion,  that  the  &ct  of  the  marriage  in  the  preiex 
case  was  not  in  itself  the  commencement  of  a  controversy  <v  '*' 
molo,  which  ought  to  exclude  evidence  of  subsequent  dedaratioDf  0f 
reputation  that  would  otherwise  be  admissible  as  evidence  of  ^ 
gree,  and  that  the  rejection  of  Lady  Ormonde's  testimony  cannot  bt 
sustidned  upon  that  ground. 

It  was  in  the  present  case  further  argued,  that  the  evideoee 
tendered  involved  a  statement  of  the  place  of  the  marriage,  sod  wt$ 
therefore  inadmissible,  on  the  ground  that  the  place  of  the  mairi>P 
was  not  proveable  by  evidence  of  reputation,  according  to  tbe 
authority  of  Reae  v.  Eriih  (c).  There,  in  a  settlement  case  p 
which  the  only  question  was  as  to  the  place  of  a  pauper's  birth),  ^ 

(a)  TSoottN.R.  141 ;  S.  C, 7 M. & G. 471. 
(*)7SeoUSr.B.196;  8.  C,  7  M.  &  Gr.  517.  («)  8  East,  599. 
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^tedaratioDB  of  a  deceaaed  father,  stating  the  place  where  his  child  H.  T.  1856. 
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bom,  were  held  inadmLsaiUe  to  prove  the  place  of  birth.  The 
^-'  ^ase  of  Bex  r.  Eriih  has  been  the  subject  of  consideration  in  aeToral 
Jt  Bubeequent  cases.  It  was  elaborately  discussed  by  Yice-Chanoellor 
i^j^Knight  Bmce,  in  Shieldi  y.  Boucher  (a).  The  Vice-Chancellor,  in 
:^;a  most  able  judgment  (although  he  did  not  decide  the  point,  as  he 
liTr  determined  the  case  before  him  on  another  ground),  intimated  pretty 
u  IS  strongly  his  opinions  that  reputation  evidence  is  admissible  to  show 
>x&  the  residence  of  a  deceased  relative,  with  a  view  to  identify  that 
c  2^  relative  as  the  person  with  whom  relationship  was  proved ;  and 
^  decisions  to  that  effect  appear  to  have  been  made  in  Hood  v.  Bem^ 
...^  ehampf  Hubbarfe  Evidence  of  Suceeeeion^  p.  468,  and  in  Riehion  v. 
7^.  NeebiU  (i).  These  cases  are  all  cited  in  1  Tcuflor  on  Evidence^ 
,^  pp.  61 1,  612,  where  he  endeavours  to  show  that  the  decision  in  Rex 
T.  Eriih  ought  not  to  be  treated  as  ruling  that,  for  a  genealogical 
purpose  in  proving  pedigree,  evidence  of  reputation  may  not  be 
received  to  prove  the  places  where  relatives  are  bom  and  where  they 
married,  resided,  came  from,  went  to,  or  died ;  and  that  Lord  Ellenbo- 
rough  (as  pointed  out  by  Vice-Chancellor  Knight  Bruce  in  Shields 
V.  Boueher)  carefully  rested  his  judgment  on  the  fact  that  no  gene* 
alogical  question  whatever  of  relationship  was  involved  in  the 
inquiiy  in  Rex  v.  Eriih.  "  The  controversy  was  not,"  Lard  Ellen- 
borough  said (8  Easi^  p.  642),  ''as  in  a  case  of  pedigree,  from  what 
**  parents  the  child  has  derived  his  birth ;  but  in  what  place  an  un« 
*' disputed  birth,  derived  from  known  and  acknowledged  parents, 
''has  happened.''  In  the  case  now  before  us,  the  proposed  evi* 
dence  was  of  what  the  witness  heard  from  members  of  the  fiunily 
(before  the  witness  heard  of  the  marriage  with  Miss  Harrison),  as  to 
a  marriage  contracted  by  Henry  Butler  with  Mrs.  Colebrooke  in 
Scotland.  The  evidence  was  offered,  not  for  the  purpose  of  proving 
the  place  where  the  alleged  marriage  took  place,  as  a  substantive 
and  independent  fact,  but  for  the  purpose  of  proving  the  fact  of  a 
marriage  with  a  different  person  from  Miss  Harrison,  at  a  time 
when  the  marriage  with  Miss  Harrison  had  not  been  heard  of  by 
the  witness  (who  was  a  member  of  the  family);  and  iihat  such 

(«)  IDeQ.AS.50.  (6)  2M.&B.554. 
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the  marriage  with  Mis  Harrison  having  taken  place  in  Engkk 
after  Henry  Butler  had  been  in  Scotland.  Whenever  the  htX  i 
the  marriage  of  an  ancestor,  prior  to  another  marriage  of  the  mat 
ancestor,  is  to  be  proved,  it  is  essential,  if  evidence  of  reputatiK 
can  be  at  all  given  of  such  previous  marriage,  to  trace  it  to  a  perk 
anterioK  to  the  time  of  the  second  marriage,  which  is  impeached  si 
the  very  ground  that  it  was  solemnised  when  the  wife  of  tlie  foias 
marriage  was  living.  There  may,  in  many  cases,  be  no  mode  (f 
fixing  the  time,  and  of  showing  the  priority,  save  bj  proving  tfai 
it  took  place  during  the  residence  of  the  party  in  a  country  to  wbks 
he  went,  and  which  he  left,  at  periods  known  and  ascertained,  b 
the  ordinary  conversations  of  common  life,  such  an  event  is,  for  tk 
most  part,  spoken  of  as  having  occurred  in  some  specified  place,  u^ 
at  or  about  some  specified  time.  To  reject  evidence  of  a  deceasec 
member  of  a  family,  stating  the  fact  of  a  marriage  or  of  a  biitL 
because  the  statement  of  the  fact  was,  in  the  same  sentence,  coopei 
with  the  statement  of  the  place  where  it  occurred,  would  in  muj 
instances  shut  out  the  evidence  of  the  fact  of  the  marriage  or  tbe 
birth  altogether.  In  my  judgment,  the  decisions  in  Hood  ▼.  JS^at- 
champ  and  Ruihion  v,  NesbiH  ought  to  be  followed;  and,  foll^ 
adopting  the  reasoning  of  Vice- Chancellor  Knight  Bruce  in  SSkiM 
v.  Boucher^  I  am  of  opinion  that  the  rejection  of  Lady  Ormood^i 
evidence  cannot  be  sustained  on  this  ground. 

Another  objection  was  made,  on  the  ground  that  the  plaint^ 
did  not  claim  through  the  marriage  in  Scotland,  and  therefore  cooM 
not,  in  support  of  it,  rely  on  evidence  of  reputation  against  o« 
claiming  as  issue  of  a  marriage,  solemnised  in  due  form,  and  vafic 
if  the  former  marriage  had  not  taken  place.  I  am  not  aware  tbss 
it  has  ever  been  held,  in  any  former  reported  case,  that  reputatioe 
evidence,  in  matters  of  pedigree,  is  to  be  so  restricted.  In  a  great 
variety  of  instances,  the  controversy  arises  upon  the  daim  of  t 
collateral  relative.  In  such  a  case,  the  claimant's  title  frequentJj 
depends  upon  the  fact  that  he  is  the  heir  of  a  person  who  died 
without  lawful  issue ;  and  it  must  often  happen  that  he  can  esiaUiiit 
that  fact  only  by  showing  that  the  person  whose  heir  he  claims  to  be 
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had  no  issue  by  a  lawful  marriage,  the  wife  of  which  was  living  H.  T.  1856. 
when  a  subsequent  marriage,  of  which  there  are  issue,  was  solem- 
nised. Suppose  the  case  of  a  couple,  living  for  twenty  years  together 
as  man  and  wife,  so  reputed,  so  declaring  to  each  other,  so  spoken  of 
by  all  the  members  of  their  families ;  suppose  further,  that  their 
marriage,  from  the  death  of  witnesses,  the  loss  of  the  parish  register 
(or  the  invalidity  of  proof  by  registry,  in  consequence  of  the  parties 
not  belonging  to  the  Established  Church),  cannot  be  proved  by 
direct  testimony;  suppose  the  husband,  separating  from  his  first 
wife,  contracted  a  second  marriage  with  another  woman,  valid  in 
every  respect,  save  that  his  first  wife  was  living  at  the  time :  if  the 
argument  with  which  I  am  now  dealing  be  well  founded,  it  must 
follow  that,  after  the  death  of  all  the  parties,  in  the  case  which  I 
have  suggested,  the  nephew  or  grand-nephew  of  the  husband  of 
those  marriages,  who  has  died  without  issue  of  the  first,  could  not, 
against  the  issue  of  the  second,  give  evidence  of  reputation  in  proof 
of  the  first  marriage.    He  could  not,  for  instance,  prove  (if  this 
argument  be  right)  that  for  a  period  of  twenty  years,  and  up  to 
the  solemnisation  of  the  second  marriage,  there  was  a  general  repu- 
tation in  the  family,  similar  to  that  which  was  proved  in  Leader 
V.  Barry  (a),  that  at  a  time  when  the  husband  and  the  first  wife 
were  residing  in  a  foreign  capital,  they  were  married  at  the  chapel 
of  the  British  Ambassador.    I  cannot  hold  that  such  evidence  would 
be  inadmissible.  And  if  it  could  be  given  for  the  purpose  of  establish- 
ing the  status  of  wedlock  during  a  series  of  years  prior  to  a  second 
marriage^  in  a  case  in  which  no  direct  proof  of  the  first  marriage 
was  given,  or  in  which  (as  in  Leader  v.  Barry)  such  proof  was 
rejected  because  a  registry  of  a  marriage  at  an  Ambassador's  chapel 
was  not>  in  point  of  law,  proveable ;  a  fortiori^  as  it  seems  to  me^ 
it  would  be  admissible  to  fortify  such  direct  proof,  if  given,  although 
Bueh  proof  were  contested  by  the  issue  of  the  second  marriage* 
In  the  present  instance  there  was  evidence  of  what,  if  there  was 
consent,  was  a  marriage  according  to  the  law  of  Scotland.  Evidence 
of  a  reputation  in  the  family  that  Henry  Butler  was  a  married  man 
after  something  that  occurred  in  Scotland,  and  before  the  marriage 


(a)  1  Efp.  S53. 
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JEL  T.  1856.  with  MiM  HarriaoQ,  appean  to  ne  kgituute  and  adns 
erideaee  of  repoUtioii,  for  the  porpoae  of  fortifyiDg  (mImI  fio 
i)  the  allegation  that  what  waa  ■eccaMfy  to  make  him  t  mir^ 
took  plaee  daring  that  period  of  time  during  which  he  vi 
in  Scotland,  and  he&ire  hia  marriage  with  Mim  Hnrriaon,  whiehr. 
■olemniied  in  Knghnd.  The  repntation  in  the  &milj  wu  evideL 
of  the  s$aim$  arising  horn  the  marriage;  and,  if  it  was  captUei 
being  referred  to  the  tranaartion  of  the  alleged  marriage  witbUi 
Colebrooke^  waaevidenee  that  the  Jialw  arose  from  that  trusKoc: 
and  eoneegoently  that  what  was  necessary  to  make  that  tnaaui: 
a  Yaiid  marriage  had  taken  place,  indoding  mntoal  oonscot,  vitb^x 
which  that  siaiut  conld  not  have  arisen.  How  much  or  bow  la 
weight  ought  to  have  been  attached  to  soeh  evidenoe  is  s  difea 
question.  The  circomstaaee  that  the  ocmflict  aroae,  in  the  piesea 
case,  between  a  collateral  relative  and  the  issue  of  a  mum 
solemnised  in  legal  form,  unquestionably  Yalid  if  there  had  not  bes 
and  uaquestionably  invalid  if  there  had  been,  a  prior  mBxr&t 
cannot,  in  my  judgment,  affect  the  admissilHlity  of  e?ideDoeo 
repntation  in  proof  of  a  prior  marriage.  The  rule  of  lair  tf,  tb 
for  the  genealogical  purpose  of  proving  pedigree  soch  erideoce  i 
adflussiUe  to  prove  a  marriage.  If  it  be  referable  to  a  minkf 
which  is  proved  by  other  evidence  to  be  illegal,  it  is  worthki^ 
if  there  be  no  other  proof  of  the  marriage,  it  is  evidence  admissiiK 
to  prove  it ;  if  there  be  other  evidence  of  the  marriage,  it  u  s^ 
admissible  to  fortify  and  corroborate  that  proof.  The  thiog  to  h 
proved  being,  by  a  rule  of  law,  proveaUe  by  that  species  of  evidetf 
for  the  genealogical  purpose  of  tracing  pedigrse,  it  seems  a  oeee^ 
sary  corollary  from  that  rule,  that  whatever  be  the  ^u^ 
purpose  of  the  proof,  if  it  be  a  genealogical  purpose,  the  ^ 
may  be  given  for  that  purpose.  To  establish  that  one  psrtjtf  ^ 
heir  of  another,  in  proving  pedigree,  is  a  purpose  strictly  geo^ 
logical ;  and  whether  that  purpose  is  effected  by  proving  thit  ^ 
claimant  is  the  son  of  a  valid  though  contested  marriage,  or  ^ 
proving  that  he  is  the  nephew  of  an  uncle,  whose  first  nsniage^ 
chihUees,  olaiining  against  that  uncle's  issue  by  a  second  mxif^ 
solemnised  while  the  first  wife  was  living ;  it  is  still  a  geneslogi<^ 
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purpose,  to  be  effected  by  proof  of  the  9taiui  of  the  previous  H.  T.  1866. 
iKredlock,  sad  that  status  is  proveable  by  oTidence  of  reputation.  ^qmm-m 

I  can  find  no  authority  for  a  distinction,  as  to  the  admissibility  of 
evidence  of  reputation,  between  the  proving  of  a  marriage  encoun- 
tered by  a  second  marriage,  and  the  proving  of  a  contested  marriage 
where  no  second  marriage  is  alleged.  The  general  rule  of  the 
admissibility  of  evidence  of  reputation  to  prove  marriage  is  laid 
down  in  several  cases  in  terms  which  show  the  desire  of  the  Judges 
to  confine  the  exceptions  to  the  two  cases  of  aotioDS  for  fduitery  and 
prosecutions  for  bigamy:  Read  v.  Prosser  (a)  ;  Leader  v.  Barry  {b) ; 
I}oe  V.  Fleming  (e).  I  believe  it  very  rarely  happens  that  a  con- 
troverted marriage  is  the  subject  of  a  trial,  whatever  be  the  relative 
positions  of  the  litigant  parties,  at  which  evidence  of  reputation  is 
not  given  to  support,  or  to  impeach,  the  marriage.  For  these 
reasons,  I  do  not  think  the  evidence  ought  to  have  been  rejected 
on  this  ground. 

A  further  objection  made  to  this  evidence,  as  tendered,  was, 
that  it  was  not  properly  evidence  of  reputation.  Upon  this  point, 
the  decision  of  which  appears  to  me  to  depend  very  much  upon  the 
true  construction  of  the  record,  I  have  the  disadvantage  of  differing 
from  my  learned  Brethren. 

The  plaintiff  contends,  that  the  statement  of  the  proposed  evi- 
dence means,  as  it  appears  upon  this  record  (in  conformity  with 
what,  as  he  alleges,  passed  at  the  trial),  a  proposal  to  give,  through 
Lady  Ormonde,  evidence  of  the  existence  of  a  general  reputation  of 
the  marriage  in  the  family.  The  defendant^  on  the  other  hand, 
insists  ^at  the  statement  on  the  record  means  a  proposal  to  give 
evidence  of  declarations  made  by  members  of  the  fiunyy,  comprising 
persons  livings  and  capaUe  of  being  produced,  stating  the  fact  in- 
tended to  be  proved ;  and  to  offer  the  evidence  of  eadi  of  those 
declarations  as  evidence  of  the  fact  declared.  Upon  the  f<Nrmer 
construction  of  the  record,  I  i^prehend  tiiat,  Lady  Ormonde  being 
a  membtf  of  the  fimrily,  the  evidence  would  be  clearly  admissible. 
Upon  the  latter  eoneCradion  it  would,  acoordmg  to  the  rule  laid 


(a)  1  S9. 214. 

VOL.  6. 
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idmiinble.     The  deckntion  of  m  Uving  penoo  who  ooald  9. 
^^  himeelf  prodneed,  though  n  member  of  the  fiunil j,  is  not  promtii 

MOunT-  asy  in  itself,  eridenoe  of  s  geneelogieal  fact.  But  that  a  memberd 
the  lamity  maj  prove  the  ezistenoe  of  a  general  repatatioB  in  tt 
lamiljy  ot  n  genealogical  faet^  is  laid  down  in  sereral  anthorioo 
BuB.  N.  P^  p.  295  i  Doe  y.  GriffiM{a)\  Z  Siark.  omEv^^^'^ 
I  Ti^tar  am  Ev^  p.  506 ;  1  PkH  on  Ev^  p.  217 ;  HMaek  p 
Evidenee  of  Sueeetnon,  pp.  l66f65S.  The  existence  of  soch  t  lep. 
tstion  in  a  family  is  itself  a  faet ;  and  there  seems  no  resBon  i:; 
it  shoold  not  be  proved,  like  anj  other  fact,  by  thoee  who  peraocsl; 
know  it.  Indeed,  the  inadmissibility  of  snch  evidenee  seems  rr 
eesssrily  to  result  iitmi  the  yery  principle  upon  which  heusr 
evidence  of  deceased  persons  is  received  in  matters  of  pedigret 
Thai  evidence,  by  an  exception  to  the  general  rale  ezdndir: 
hearsay,  is  received  as  proof  of  what  persons  said,  who  most  Ik 
presumed  to  have  an  interest,  as  members  of  the  family,  in  learnia: 
the  truth  of  genealogical  facts  occurring  in  the  family,  and  to  b^ 
had  no  interest  in  misrepresenting  them.  And  evidence  d^ 
declarations  of  such  persons  is  received  because,  being  deid,  tbr 
cannot  be  produced,  and  to  exclude  that  evidence  would,  in  lois! 
cases,  make  the  proof  of  the  facts  impossible.  But  the  ertc: 
atached  to  such  declarations  in  a  great  degree  results  fiomt^ 
presumption  that  all  the  members  of  a  family  have  a  oonui^ 
interest  in  learning  the  truth  of  genealogical  facts  occurring  0  ^ 
and  that  they  have  no  interest  in  misrepresenting  snch  facts.  '^ 
general  reputation  in  a  family  is  nothing  more  than  the  geoeiv 
expression  of  the  belief  of  its  members  in  what  is  so  1^^ 
Entries  in  Bibles  and  Prayer-books,  and  written  pedigrees,  to  ^^ 
the  family  have  access,  are  evidence  for  a  similar  purpose,  o^ 
because  they  may  be  presumed  to  attest  the  acquiescence  of  ^ 
family  in  what  they  record,  and  thus  to  show  what  was  geneivil 
believed  in  it  A  genealogical  fact  may  have  occurred  in  a  &iii!^ 
in  the  lifetime  of  all  its  living  members,  and  none  of  its  jdx^ 
may  have  died  since  the  fact  occurred.    Proof  of  the  existence  ^ 

(«)  15  But,  29S. 
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the  reputation  of  sucb  a  fact,  in  a  family  so  circumstanced,  would  H.  T.  1856. 

Exchequer. 
be  impossible,  unless  the  testimony  of  one  of  its  living  members, 

deposing  to  a  reputation  of  the  fact  in  the  family,  which  reputation 
he  could  only  learn  by  communication  with  other  members  of  the 
family  still  living,  were  received;  and  it  would  be  rendered  im- 
possible by  rejecting  the  sworn  evidence  of  the  very  person,  attesting 
the  existence  of  the  reputation,  whose  unsworn  statement  would 
be  received  after  his  death,  in  a  great  degree  on  the  ground  of  the 
credit  attached  to  it  as  vouching  the  reputation  of  the  family. 

Was,  then,  the  evidence  offered  to  be  given  through  Lady  Or- 
monde, or  was  it  not,  evidence  of  reputation  ? 

The  evidence  so  offered  was,  **  that  before  she  heard  of  the 
'^  marriage  of  Henry  Butler  with  Miss  Harrison,  she  had  heard 
from  some  members  of  the  Butler  family,  that  he  had  contracted 
a  marriage  in  Scotland  with  Miss  Colebrooke."  This  evidence 
was  excepted  to, — not  on  the  groynd  that  it  was  not  evidence  of 
reputation  in  the  family ;  not  on  the  ground  that  it  was  proposed 
to  prove  the  declaradons  of  living  persons ;  not  on  the  ground  that 
the  terms  in  which  it  was  proposed  were  ambiguous,  and  that  they 
might  refer  to  what  Lady  Ormonde  heard  from  deceased  persons, 
or  might  refer  to  what  she  heard  from  persons  still  living,  and 
capable  of  being  produced  as  witnesses.  So  far  is  the  exception 
from  questioning  the  admissibility  of  the  evidence  because  it  was 
not  evidence  of  reputation,  that  in  express  terms  the  exception  calls 
it  evidence  of  reputation.  The  exception,  as  stated  in  this  record^ 
is  in  these  terms : — "  Counsel  for  the  defendant  then  objected  to  the 
« proposed  evidence  of  reputation  as  not  admissible,  and  insisted 
"  that  the  same  ought  not  to  have  been  received.**  The  exception, 
as  I  construe  the  record,  seems  to  me  to  say  simply : — '*  You  are 
"  now  proposing  to  give  evidence  of  reputation  in  the  family  (exist-' 
^  ing  before  Lady  Ormonde  heard  of  Henry  Butler^s  marriage  with 
"Miss  Harrison),  that  he  had  contracted  a  marriage  in  Scotland 
"  with  Mrs.  Colebrooke :  I  object  to  any  evidence  of  such  reputa- 
'*  tion."  The  words  in  the  exception,  ''  proposed  evidence  of  re- 
putation,'* appear  to  me  to  be  words  not  unlikely  to  have  been 
adopted  for  the  very  purpose  of  admitting  (in  order  to  prevent  the 
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tbe  finrilf ,  of  the  fiMi  prapotedto  be  prored  by  BTh  evideBee,iiB 

adaiMiUe?    If  Ihrt  wn  wit  w—  wBy  mtcmtod,  I  Ihiat  & 

wQidt  thtt  have  beoi  «Md  ai«  noi  ■nwritrd  to  eyycrtB  tto  ■• 

tCBiaoo  ;  aad  if  thcj  woe  so  and,  h  wo«ld  be  tctj  vmjwA  t 

dedde  on  tliis  cxoepcion  m  if  the  eridence  tenderpd  was  m 

teodered  m  erideooe  of  lepnutioii  in  tlie  frmiljy  and  «u  not  c 

the  trial,  tiested  «id  ezeepted  to  as  toeb.    I  9am  under  a  itnue 

im««.ri..  U-t  if  w  Aodd  gi.e  *  difiimit  «».tnied«.  t.  *  , 

feeofd  from  thai  which  I  am  now  giving  to  it,  and  if  we  Aau 

I 
tieat  the  tender  of  the  evidence  as  if  it  involved  an  oAr  to  pnr? 

paitieolar  deekrations  of  living  witnesses^  and  oo    that  groia^ 
shoold  hM  the  evidenoe  tendered  to  be  inadrntsaiUe,  we  AM 
decide  npon  a  matter  of  form  which  was  not^  and  pass  bj  theataff 
of  snbstanee  which  was,  reallj  in  omtroveray  at  the  triaL    I  u 
graatlj  disposed  to  think  that|  in  so  deciding,  we  ahonld  role,  wx 
what  the  learned  Judge  ruled  at  the  trial,  but  a  point  wbieli  w 
not  raised  before  him,  and  which  was  not,  at  the  trial,  present  to  bfi 
mind,  or  to  that  of  either  of  the  parties ;  or  which,  if  it  was  thes 
thought  of  at  all,  was,  hy  the  tenns  of  the  exception  itsdf,  d^ 
scribing  the  evidence  tendered  as  evidence  of  reputation,  waived  ai 
the  trial,    I  think  the  terms  in  which  the  evidence  was  tendeie^ 
convey,  in  fair  construction,  an  offer  to  prove  the  reputation  of 
the  family,  by  showing  what  Lady  Ormonde  heard  in  it  as  the 
reputation  which  prevailed  in  it     Such  reputation  is  usually  asoer- 
tained  by  a  member  of  the  family,  by  means  of  conversation  inth 
other  members  of  it.    Suppose  Lady  Ormonde,  on  her  direct  ex- 
amination, had  given  evidence  in  terms ;  "  that,  before  sbs  hen^ 
*'of  Henry  Butler's    marriage  with  Miss  Harrison,  a  reputatioo 
'^exiated  in    the  family  that  he  had  married   Mrs.    Colebrookt' 
Suppose,  on  cross-examination,  she  had  stated,  "  that  she  knev  (^ 
'*  that  reputation  only  from  having  learned  it  from  all  the  members 
**  of  the  family  with  whom  she  was  acquainted,  and  from  i^** 
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«  having  hMrd  the  contrary  until  after  the  marriage  with  Min  H.  T.  18S6. 
'*  Harrison."   Could  it  be  contended  that  such  an  answer,  on  cros8-> 
rexamination,  would  destroy  the  effect  of  her  direct  testimony,  and 
make  it  imperative  on  the  Judge  to  withdraw  it  from  the  jury,  on 
the  ground  that  what  she  so  heard  did  not  warrant  her  in  stating 
that  such  was  the  reputation  in  the  family  ?    If  so,  the  fact  of  an 
,  existing  reputation  could  not,  in  many  cases,  be  proved  at  all ;  for 
,  in  no  other  way  can  its  existence  for  the  most  part  be  ascertained, 
,  than   by  learning,  in  some  mode  of  communication   with  living 
members  of  the  family,  that  belief,  the  expression  of  which  in  the 
family  constitutes  reputation :    and  of  this  character  was  the  evi- 
dence given  in  Doe  v.  Griffin  (a).    I  think  that,  according  to  the 
fair  import  of  the  terms  in  which  this  evidence  was  tendered  by 
the  plaintiff's  Counsel,  and  according  to  the  way  in  which  they 
appear  by  this  exception  to  have  been  understood  by  the  Counsel 
for   the  defendant,  it  was  an  offer  to  prove  the  existence  of  a 
reputation  in  the  family,  through  Lady  Ormonde,  and  to  show 
her  means  of  knowing  it,  and  to  fix  the  time  of  that  reputaUon  as 
prior  to  her  learning  the  marriage  with  Miss  Harrison,  by  proving, 
that  at  that  time  she  had  communications  on   the  subject  with 
several  members  of  the  Butler  family,  to  which  she  herself  be- 
longed.    So  understanding  the  record,  I  think  it  was  a  tender  of 
evidence  of  reputation  which  was  admissible,  and  ought  to  have 
been  received. 

It  was  argued,  as   a  further  ol]jection  to  the  admissibility  of 
this  evidence^  that  the  reputation  proposed    to  be  proved  was 
(irrespective  of  the  objection  upon  the  authority  of  Walker  v. 
Seatiehan^)  poet  litem  motam.     I  cannot  find,  at  the  stage  of 
the  trial  at  which  the  evidence  was  tondered,  any  proof  whatevet* 
of  a  controvert  as  to  the  marriage.     Neither  am  I  satisfied  that, 
in  any  part  of  the  trial,  proof  was  given  of  a  controversy  ex- 
isting at  the  time  to  which  the  tender  of  the  evidence  was  pointed ; 
namely,   before  Lady  Ormonde  heard   of  the   marriage  of  Miss 
HarriBon.    That  marriage  appears  to  have  been  a  known,  avowed, 
and  creditable  union,  very  likely  to  have  been  learned  by  all  the 


(a)  15  East,  393. 
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H.  T.  1856.  members  of  the  fiunilj  immediatelj  alter  U  took  place.  Li^ 

Ormonde  stated  that  she  heard  of  it  **  about  the  time  it  ooeomc 
At  the  time,  therefore,  to  which  the  evidence  was  pointei  li 
period  had  not  arrived  for  a  controversy  as  to  the  companii 
validity  of  the  two  marriages.  The  letter  of  Somerset  BatJ 
(which  was  not  tendered  at  this  stage  of  the  proceedings)  f 
rejected,  and  was  not  read  at  the  trial :  and  even  if  it  bid  Ik« 
read,  proof  of  a  controversy,  after  the  marriage  with  Miss  Hairiae 
could  not  affect  the  admissibility  of  proof  of  reputation  exki 
before  it  This  ground  of  objection,  therefore,  fiedls  apon  i 
evidence. 

On  the  whole,  I  am  of  opinion  that  the  first  excepticm  oof 
to  be  overruled,  and  consequently  that  there  ought  to  be  a  ew 
de  novo* 

This  being  my  opinion,  it  is  not  very  material  for  me  to  disca 
the  other  exceptions.  As  to  the  second  and  third  ezoeptio&s,Q 
opinion  is  against  them,  on  the  ground  that  the  letter  of  Somen 
Butler,  of  the  26th  of  September  1816,  shows,  upon  the  face  of  i 
that  a  controversy  had  then  arisen  respecting  the  marriage.  I^ 
not  think  that  either  of  the  passages  proposed  to  be  read  was  iosi 
missible  on  the  other  grounds  urged  in  argument.  They  appa 
to  me  to  be  (irrespectively  of  lU  moto),  admissible  upon  the  onia 
ary  ground  on  which  letters  and  statements  of  deceased  members^ 
a  family  are  receivable  in  matters  of  pedigree.  It  is  well  establi^b^ 
that  the  statement  of  a  deceased  relative,  of  what  another  deeess^ 
relative  said,  is  admissible  as  evidence  of  reputation ;  and  Soqkt 
set's  account  of  his  brother  Henry's  statement  of  that  whicb  \^ 
described  in  that  statement)  amounted  to  a  marriage  (aooordiii^i^ 
the  evidence  of  the  law  of  Scotland),  was  I  think,  admissible  Q 
that  view.  The  statement  of  Somerset,  of  what  Heniy  wrote  ts 
Mrs.  Colebrooke,  appears  to  me  to  be  admissible,  not  as  secoDii^'? 
evidence  of  a  letter,  but  as  primary  evidence  that  Henrj,  in  ^^' 
ing  Somerset  the  letter  in  which  he  called  Mrs.  Colebrooke  ^ 
wife  and  the  mother  of  his  children,  made,  in  efiect,  a  declaration^' 
Somerset  of  that  import. 

The  fourth  and  fifth  exceptions  are  to  the  admission  ^^ 
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^Witb  respect  to  the  letter  of  the  13th  of  Maj,  to  which  the  fifth 
exception  is  applied,  I  think  it  was  admissible,  having  been  written 
after  the  alleged  marriage,  and  being  subscribed  bj  her  with  the 
name  of  Colebrooke,  showing  (valeai  quantum)  that  she  did  not 
then  assume  the  name  of  her  alleged  husband. 

With  respect  to  the  fourth  exception,  applied  to  the  letter  of  the 
26th  of  March,  the  very  able  argument  of  the  defendant's  Counsel 
(Mr.  Butt),  on  the  second  discussion  of  this  case,  has  afforded  strong 
grounds  for  holding  that  the  letter  of  the  26th  of  March  was  admis- 
sible at  the  stage  of  the  trial  at  which  it  was  received,  when  the 
exact  date  of  the  transaction  in  Northumberland-streety  relied  on 
by  the  plaintiff  as  a  marriage,  was  not  ascertained  by  the  evidence. 
Hut  the  evidence  for  the  defendant  having  ascertained,  and  the  case 
made  by  him  being,  that  the  transaction  in  Northumberland-street, 
80  relied  on,  occurred  in  the  month  of  April,  a  fortnight  after  the 
date  of  the  letter ;  I  am  of  opinion  that  the  letter  of  Mrs.  Colebrooke, 
-written  previously  to  that  transaction,  on  which  alone  the  plaintiff 
relied  as  a  marriage,  ought  to  have  been  withdrawn  from  the  jury. 
The  proceeding  of  Law  Burrowes,  and  the  entry  in  the  cost-book  of 
the  writer  to  the  signet,  showed  clearly  the  time  of  that  transaction. 
To  withhold  testimony,  which  would  render  evidence  inadmissible, 
until  that  evidence  had  been  tendered  and  received,  then  to  produce 
the  testimony  so  withheld,  and  then  to  rely  on  both,  is  a  course 
of  proceeding  which,  in  my  opinion,  ought  not  to  be  sanctioned. 
In  many  cases  it  has  been  held,  that  where  a  letter  has  been 
I     given  in  evidence,  its  date  and  its  post-mark  have  been  received 
as  proof  of  the  time  when  it  was  written,  and  the  place  at  which 
it  was  posted.    I  am  not  aware  that  this  has  ever  been  received 
where  the  letter  was  not  admissible  for  some  other  purpose  between 
the  parties.    The  letter  of  Mrs.  Colebrooke,  prior  to  the  transaction 
i     in  Northumberland*street,  was  not  evidence  with  a  view  to  show 
what  name  she  then  bore ;  and  for  any  other  purpose  it  appears  to 
me  to  have  been  res  inter  alios.  The  only  question  which  appears  to 
I     me  to  exist  as  to  this  part  of  the  case  is,  whether  the  sixth  exception 
is  framed  in  terms  which  disentitle  the  plaintiff  to  rely  on  that 
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K^  T.  1856.  exoeptioBy  slnoe  bj  it  he  reqoireB  both  the  letters  of  Mn.  Cokfami 
to  be  withdrawn  from  the  jurj  ?  I  do  BOt  think  we  shoaM  eo3sn 
with  too  great  strictnesfl,  the  ternu  in  which  ezceptknu  ■ 
ia  the  haste  of  basinets  at  Nisi  Prins  are  fxamed.  It  is  mxi 
if  they  indioate,  with  snffieient  eleamess^  to  tke  Jadge  ud 
the  opposite  party,  the  matter  of  which  the  excepting  fB 
eomplains.  The  fair  meaning  of  the  sixth  exception  appeas 
me  to  be,  that  the  plaintiff  c^jected  to  each  or  either  of  ^ 
letters  being  left  to  the  jury,  and  required  the  Judge  to  withdn 
each  fitMn  their  consideration, — not  that  both  shovld  be  witbdm 
IB  such  a  sense,  that  the  exceptaon  was  applied  to  both  kft 
together,  and  not  to  either  of  them  alone, — an  interpreutioi 
this  exeeptioB  which  I  think  neither  reasonable  in  itself  i 
consistent  with  the  separate  and  distinct  exoeption  to  eteh  of  tk 
letteve  when  offiired  in  evidence.  I  should  be  disposed  to  conin 
the  six^  exception  by  the  two  pseceding  exceptian%  ia  which  dt 
letter  was  the  subject  of  a  separate  obj^ion  s  and  to  hold,  thiiit 
epea  tp  the  plaiatiff  on  this  record  to  rely  on  the  Judge's  not  bun 
witiidyawB,  as  I  tfaiak  he  ought  to  have  done,  the  letter  of  tfae^ 
ef  ManA  from  the  jury. 

It  is  unnecessary  to  discuss  this  matter  more  fully ;  bectoa.! 
the  first  exception  I  am,  as  I  have  already  said,  of  opinion  thtttho 
ought  to  be  a  venire  de  novo.  The  other  Members  of  tbe  Oc 
beiag  of  a  dflforeat  opinion,  and  holding  that  all  the  ezoepdia 
ought  to  be  overruled,  there  must,  of  course,  be  judgment  for^ 
deliuidanta 
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DARCEY  V.  CAHILL. 


April  26. 


S.  FsBOUSOif,  for  the  plaintiff,  moved  to  set  aside  the  defence  in  To  an  action 

for  maliciouBlj 
this  action,  as  embarrassing.  The  action  was  brought  for  maHcionslj  aDdfalBely,and 

and  falsely,  and  without  reasonable  or  probable  cause,  filing  an  sonableorpro- 

affidavit  under  the  Bankrupt  Act,  12  &   13  Vic.,  c.  118,  s.  24,  fiifng^^'affi. 

which  falsely  and  malieiously  stated  that  plaintiff  was  indebted  to  ^^VioLfy,^^ 

defendant  in  £321.  13s.,  on  a  bUl  of  exchange;  and  for  falsely  and  JJ^^^®^^^^^ 

maliciously  serving  on  the  plaintiff  a  notice  under  said  Act,  of  the  reasonable   or 
"^  "  '^  probable  cause 

filing  of  said  affidavit,  and  requiring  immediate  payment  of  said  serving  a  no- 
debt,  under    the 

Bankrupt  Act, 
To  this  the  defence  pleaded  was,  that  the  defendant  did  not,  with-  a  defence  tra- 

out  any  reasonable  or  probable  cause  for  so  doing,  or  maliciously  or  allegations   of 
falsely,  make  and  file  the  affidavit  in  the  plaintiff's  summons  and  action  in  the 
plaint  stated,  or  falsely  or  maliciously  state  in  the  said  affidavit  the  ^^^^  ^\ 
matters  in  the  said  plaint  stated ;  nor  did  the  said  defendant  mali-  P^^'  7^ 
ciously,  or  without  reasonable  or  probable  cause  for  so  doing,  cause 
the  plaintiff  to  be  served  with  the  notice  in  said  summons  and  plaint 
stated. — [Okeens,  B.   This  seems  to  be  a  negative  pregnant ;  could 
a  Judge  easily  settle  issues  on  it  ?] 

James  Keman,  contra. 

This  defence  is  quite  according  to  precedent ;  probable  cause  and 
malice  constitute  one  cause  of  action.  In  Cannock  v.  CaniweU  (a), 
issues  were  settled  on  a  plea  precisely  similar  to  this. — [Pehns- 
FATHSB,  B.  That  is  a  precedent  in  point. — Richards,  B.  Were 
it  not  for  that  case,  I  should  not  have  been  inclined  to  hold  this 
defence  to  be  a  good  one.] 

Per  Curiam. 

Let  the  motion  be  refused ;  and  if  the  defendant  succeed,  he  shall 
get  his  costs  of  the  motion :  in  no  case  is  the  plaintiff  to  get  his 

costs. 

(a)  6  Ir.  Jnr.  151. 
VOL.6.  16  L 
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PHILLIPS  V.  HUGHES. 

Nov.  3. 

The   costs  of  Pubcell,  for  the  plaintiffs,  moved  that  the  proper  officer  of  the 
an  affidavit  of  ^  r  >  r     r 

debt  and  smn-  Court  should  include,  in  the  amount  for  which  the  plaintiffs  sought 
mons  in  bank- 

niptcy,ordered  to  issue  execution  in  this  cause,  the  sum  of  £6.  6s.  7d.,  being  the 
by  the    Com-  .  ,      ^ 

missioner,  pur.  amount,  as  taxed  and  certified,  of  certain  costs  directed  by  the  Com- 

snant   to    the       ..  n    •%       r^  t*  -w^     ■*  %  •!. 

12  &  13  Vic.,  missioner  of  the   Court  of  Bankruptcj  to  be  costs  in  the  cause, 

to  Side    the  Pursuant  to  the  statute  in  that  behalf;  and  for  the  costs  of  the 

action  pen-"^    motion.     In  April  a  notice  was  served  on  the  defendant,  requiring 

^^^  *L^^'  payment  of  the  plaintiffs*  demand,  pursuant  to  the  Bankrupt  Act, 

may     oe     xe' 

covered  under  12  &  13  Vic^  c.  107  ;  and  this  not  having  been  complied  with,  an 
that  section  by 

the  plaintiff,  if  affidavit  of  the  debt  was  filed,  and  a  summons  thereupon  issued 

successfnl,  as 

costs    in    the  under  the  llth  section  of  that  Act,  calling  upon  the  defendant  to 

cause,although  ,         , 

he    may    not  appear  before  the  Commissioner  of  the  Bankrupt  Court  on  the  8tn 

judgment.  ^^  May.  The  defendant  failed  to  appear  on  that  day,  and  an  order  was 
accordingly  made  by  the  Commissioner,  pursuant  to  the  18th  section 
of  the  said  Act,  that  the  costs  of  the  affidavit  and  summons  should 
abide  the  event  of  an  action  which  was  then  pending  in  the  Court 
of  Exchequer  on  foot  of  the  same  demand.  This  action  had  been 
commenced  on  the  5th  of  May,  and  in  it  the  defendant,  after  his 
default  in  appearing,  and  the  making  of  the  above  mentioned  order, 
lodged  the  amount  claimed  in  Court,  which  the  plaintiff  drew  out^ 
and  proceeded  no  further  in  the  action ;  and  the  costs  of  the  action 
up  to  the  date  of  the  lodgment  were  taxed,  and  a  certificate  of  the 
taxation  obtained.  The  costa  in  Bankruptcy  were  also  taxed  and 
included  in  the  Taxing-officer's  certificate.  But  when  the  plaintiff 
sought  to  issue  execution  for  the  amount,  the  officer  of  this  Court  re- 
fused to  include  the  costs  in  Bankruptcy  in  the  execution,  because 
the  18th  section  of  the  Bankrupt  Act  directs  that,  in  case  of  the  costs 
being  ordered  to  abide  the  event  of  the  action,  "  such  costs  shall 
*<  be  costs  in  the  cause,  and  recovered  in  the  judgment  and  execution 
'*in  such  action ; "  and  there  being  no  judgment  in  the  action  here, 
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considered  that  the  words  of  the  section  precluded  the  recovery  M.  T.  1856. 
.hese  costs. — [Figot,  C.  B.      I  take  the  meaniDg  of  the  Act  to     ^.     y  m    ^ 
that  the  costs  shall  he  costs  in  the  cause,  and  in  case  there  be  a 


V, 


gmexii,  then  to  be  recovered  under  the  judgment  and  execution.]      hughes. 

Norman^  contra. 

-   -  ~  Xhe   party  should  go  on  and  have  judgment  before  he  can 

^tain  these  costs.    When  he  proceeds  both  at  Law  and  in  Bank- 

=1    -  iptcy,  and  the  other  party  lodges  the  money  in  Court,  and  the 

r  _?tion  is  stayed,  then  he  is  not  to  get  the  Bankruptcy  costs. — 

p£NNEFATHBR,  B.     Tou  waut  to  restrict  the  event  spoken  of  by 

_    le  Act  to  the  case  of  a  judgment,  whereas  the  event  contemplated 

_j  the  Act  is  the  success  of  the  action.] 


PiGOT,  C.  B. 

I  do  not  feel  any  difficulty  in  this  case.  The  costs  in  Bankruptcy 
nay  be  provided  for  in  three  ways :  by  allowing  them  to  the  trader 
summoned,  or  by  directing  them  to  abide  the  event  of  the  action 
then  pending,  or  of  the  action  which  shall  thereafter  be  brought ; 
and  in  the  two  latter  cases  it  is  provided  that  they  shall  be  costs 
in  the  cause,  and  recovered  under  the  judgment  and  execution  in  the 
action.  Here  it  is  contended  that,  as  the  action  has  gone  off  by  the 
lodgment  of  money  in  Court,  and  there  has  been  no  judgment,  the 
plaintiff  is  not  entitled  to  recover  these  costs.  But  in  case  we  were 
to  decide  in  accordance  with  that  view,  the  consequence  would  be 
that  the  defendant  might  in  any  case  put  in  a  plea,  and  cause  the 
plaintiff  to  incur  considerable  expense ;  and  then,  by  lodging  money 
afterwards  in  Court,  deprive  him  of  his  remedy  for  those  expenses. 
We  must  give  the  statute  a  reasonable  construction ;  and  therefore, 
although  it  requires  a  particular  mode  of  recovery,  yet  we  must  hold 
that  this  only  applies  to  cases  where  such  mode  of  recovery  is 
possible.  The  Act  besides  directs  that  the  costs  shall  be  costs  in 
the  cause.  We  must  therefore  hold  that  all  the  costs  in  the  cause 
are  to  be  recovered,  including  the  costs  in  Bankruptcy  and  the  costs 
of  this  motion. 

Pennefather,  Richards  and  Greens,  BB.,  concurred. 
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M.  T.  185& 


O'BRIEN  V.  TAYLOR. 

iVbo.4. 

A  per^  can-  This  was  an  application  on  behalf  of  the  defendant  thai  the  oiigm 

not  renew    a 

motion  which  writ  of  summons  and  plaint  might  be  set  aside  for  irregolsritf,  u 

has  been  once 

disposed  of;    the  same  did  not  contain  the  indorsement  required  by  the  Itli 

where   a  de-  Oeneral  Rale  of  11th  January  1854;  and  that  farther  proeeedin*^ 

p^^^to^^t  ^^^^  ^  stayed ;  and  for  the  costs  of  the  motion. 

aside  a  minu       j^  ^^  month  of  Jane  previoasly,  an  applicatioti  had  been  msde 

plaint  for  irr^  before  Baron  Grbene,  in  Chamber,  upon  a  notice  in  the  foUowin! 
gnlanty,    and 

the  motion  was  terms : — ^that  the  summons  and  plaint  in  this  cause,  a  copy  of  wluck 
refused  be- 
cause the  ori-  was  serred  on  the  defendant,  might  be  set  aside  for  irregnlaritT. 
ginal  had  not 
been  filed  :—  as  same  did  not  contain  the  indorsement  required  by  the  7th  Geoert 

could'  not  re-  Order;  or  in  case  the  said  summons  and  plaint,  as  sealed  and  issoei 

tion  aiier  the  ^^^  contain  such  indorsement,  then  that  the  service  of  said  summoB! 

^rmal^^writ  ^^^  pl^int  on  the  defendant  might  be  set  aside,  and  all  proceedJiif$ 

SembU—Th^  Stayed,  as  the  copy  writ,  as  served,  did  not  correspond  with  tlM 
omission  of  the 
indorsement,     originaL    This  application  had  been  refused  with   costs,  as  tbe 

required  by  die  .  , 

7th  General      original  writ  had  not  been  filed  before  the  motion.      The  orignal 

arr  1854,  is  a  ^^^  having  been  afterwards  filed,  was  found  to  contain  a  printed 
9M  ineguiar-  £^^^^  ^  indorsement,  but  which  had  been  struck  out  and  oblitent^; 
and  the  defendant  thereupon,  in  July,  renewed  his  applieation  to  st 
aside  the  original  writ,  before  Baron  Richards,  in  Chamber,  wbs 
ordered  the  motion  to  stand  over  for  the  consideration  of  tbe  Foil 
Court. 


Exham^  in  support  of  the  application. 

The  reason  of  this  motion  being  ordered  to  stand  was,  tliat  tv 
attorney  for  the  defendant,  in  his  affidavit  in  supp<»t  of  the  moUoo. 
stated  that  he  believed  the  indorsement  had  been  struck  out  ^ 
the  sealing  and  issuing  of  the  original  writ,  in  order  to  make  s^ 
correspond  with  the  copy  served ;  and  the  plaintiff's  attornej)  u>  ^ 
affidavit  in  reply,  having  merely  stated  that  no  alteration  was  ^ 


COMMON  LAW  REPORTS. 


125 


since  the  issuing  of  the  writ,  and  that  the  obliteration  oceurred  M.  T.  1856. 

Exchequer. 

through  mistake,  waa  not  considered  bj  Baron  Richards  to  have     ^ . 

o'b&isn 
been  sufficiently  satisfactory  in  accounting  for  the  omission*  ^^ 

This  omission  is  a  fatal  one  :  Price  v.  PaweU  (a) ;  FUzgeraid     tatlob. 

V.  Brown  (b). 

J.  F,  Nolan^  contra. 

The  plaintiff's  attorney  has  since  filed  a  further  affidavit,  account* 
ing  for  the  omission,  and  showing  it  to  be  a  mere  mistake. 

This  is  an  attempt  to  renew  a  motion  which  was  discharged  with 
costs  in  June  last,  and  he  cannot  do  so.  The  cases  of  Joynes  v. 
Collin»on{c)y  Lwy  ▼.  Coyle{d)^  followed  by  Leggo  v.  Young  {e\ 
show  that  a  party  cannot  move  again  upon  amended  affidavits. 


Fxham,  in  reply. 

The  first  application  was  not  similar  to  this,  as  it  was  framed  in  the 
alternative. — [Greene,  B.  You  ought,  on  that  application,  to  have 
confined  it  to  setting  aside  the  service  of  the  copy. — Pioot,  C.  B. 
You  moved  two  branches,  and  both  were  refused,  and  now  you 
re-agitate  one  of  them.  If  you  make  an  application  on  insufficient 
grounds,  you  cannot,  when  your  grounds  are  complete,  renew  it.] — 
The  former  was  in  effect  no  adjudication,  for  the  Court  never  could 
deal  with  the  original  until  it  was  filed. — [Pioot,  C.  B.  It  is  not 
the  filing  of  the  writ,  but  the  writ  itself,  you  want  to  set  aside. — 
Pennbfather,  B.  The  party  should  not  have  made  either  of  these 
applications  until  he  was  prepared  to  substantiate  his  motion,  and 
if  he  bailed  in  doing  that»  he  ought  not  now  to  be  allowed  to  move 
anything  having  the  same  object ;  the  object  in  each  case  ia  the 
same,  viz.,  to  set  aside  the  original  writ] — The  motion  was  ordered 
to  stand  over  by  Baron  Richards,  for  final  affidavits  by  plaintiff's 
attorney. — [Pioot,  C.  B.  The  Court  had  a  right  to  direct  a  further 
affidavit,  to  satisfy  itself  of  the  fact  of  the  thing  having  been  done  by 
mistake,  and  not  by  misconduct.] 

(a)  8  Lr.  Com.  Law  Bep.  282.         (6)  3  Ir,  ConuLaw  Bep.  253. 
(c)  18  M.  ft  W.  558.  (<0  7  Eng.  Jar.  724. 

(«)  25  L.  J.,  C.P.,  176. 
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M.  T.  1856.       PiGOT,  C.  B. 

We  think  this  motion,  not  only  in  snbstanoe  bnt  in  form,  k 
which  should  be  refused.  I  do  not  saj  whether,  even  soppo 
the  form  of  the  application  to  be  unobjectionable,  it  should  not  t- 
refused  on  substantial  grounds.  It  is  not  now  necessaiy  to  ^ 
that.  The  first  motion  was  framed  in  two  altematiTes,  bod . 
which  were  refused  bj  Baron  Greens  ;  one  of  these  altenunT: 
was  that  which,  if  properly  before  the  Court  at  that  time,  u 
have  been  complied  with.  The  irregularity  complained  of  vts  ^ 
omission,  occurring  it  is  true  by  mistake,  but  still  an  omifldoii,  < 
which,  if  properly  brought  forward,  the  Court  would  hare  ae:^ 
rightly,  on  the  state  of  the  authorities,  in  setting  aside  the  r: 
But  at  the  time  that  motion  was  made,  there  was  no  evidenoe  of  i 
state  of  facts,  and  the  motion  was  accordingly  rightly  refiised;  ^ 
now  the  evidence  which  was  then  wanting  is  furnished,  sod  we  ^^ 
asked  to  act  upon  it.  This  is  similar  to  the  cases  cited,  vk- 
although  there  was  sufficient  evidence  of  facts  to  warraDt  t- 
Court  in  granting  the  application,  yet  they  refused  to  do  so,  oo  -^ 
grounds  of  its  being  a  renewal  of  a  former  motion,  upon  ameixir 
evidence.  We  cannot  allow  the  defendant  to  re-agitate  the  qae^ 
and  must  therefore  refuse  the  motion  with  costs. 

Greene,  B. 

The  reason  of  this  rule  is  to  make  the  party  inform  hiiBKb  > 
the  facts,  and  to  prevent  his  making  applications  until  he  his  '^ 
facts  ready ;  and  if  he  does  make  a  premature  application,  andi^ 
he  will  not  be  allowed  to  re-agitate  the  motion  when  his  i^x^^- 
complete. 

Pennbfather,  B.,  concurred.* 

*  BiCHABDB,  B.,  abunte. 
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M.  T.  1856. 

Exchequer, 


CONNORS  V.  KENNEDY. 

Abo.  6. 

H.  Smtths  (with  him  Lawson)  applied,  on  the  part  of  the  defendant,  "When^  an  at- 

toniej  8  an* 

to  set  aside  the  summons  and  plaint  and  proceedings  in  this  cause,  thori^  is 

denied,  he  may 

Gis   having  been  issued  and  taken  without  the  authority  of  the  establish  it  by 

parol  eYidence; 

plaintiff.  and  it  is  not 

neoessazy  that 
The  summons  and  plaint  was  for  goods  sold  and  delivered,  and  it  shoold  be  in 

was  served  on  the  24th  of  July  last.    The  plaintiff  has  made  an  ^^    where' 
affidavit,  denying  authority  given  by  him ;  and  affidavits  have  been  JJI^  the  aiu 
filed  by  the  defendant,  and  by  Mr.  Ruttle,  the  plaintiff's  attorney,  f^^^  " 
against  whom  this  motion  is  made. — [Counsel  then  proceeded  to 
open  the  various  affidavits  made  in  the  matter.] 

On  the  whole  of  these  facts  there  appears  a  total  absence  of  writ- 
ten authority ;  and  it  is  decided  in  Equity  that,  if  the  authority  of 
the  plaintiff  to  his  solicitor  be  denied,  the  latter  must  show  a  written 
authority :  Beddy  v.  Smith  (a)  ;  Executors  French  v.  French  (b)  ; 
Buckle  V.  Eoaeh{c).  In  Owen  v.  Ord(d)y  Lord  Tenterden  said 
that  every  respectable  attorney  ought  to  have  a  written  direction. — 
[PiooT,  C.  B.  Is  there  any  direct  decision  at  Law  upon  the  sub- 
ject?]— Not  that  I  am  aware  of.  The  old  law  was  so  strict  on 
the  point,  that  it  even  required  a  warrant  of  attorney  to  be  pro- 
cured, which  should,  moreover,  be  entered  on  the  roll  of  the  Court. 

Joshua  Clarke  (with  Maekey\  contra. 

There  is  no  rule  that  the  party  must  produce  a  written  authority, 
if  he  shows  other  equally  clear  evidence.  1  FergusofCs  Practice^ 
p.  33,  states  that  a  written  authority  is  not  considered  indis- 
pensable to  a  retainer.  In  French  v.  French^  Pbnnsfathbb,  B., 
says: — ^'I  do  not  go  the  length  of  saying  that,  in  every  case  an 

(a)  8Ir.£q.Bep.667.  (6)  4LawBec.,N.S.,  123. 

(e)  1  Chit.  R.  193.  (d)  3  Car.  ft  P.  349. 
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M.  T.  1856.  "authority  in  writing  is  necessary,  becaase  the  aoquiefloence  di 

"  party  may  be  inferred  from  acts.** 


CONNORS 

r. 

KXNNSDT. 


Lawsan^  in  reply. 

Thbre  is  a  conflict  of  evidence  appearing  in  the  mass  of  t&ci- 
in  this  case.  In  French  v.  French  {a)^  there  was  documentArjs 
dence,  as  a  letter  was  sent  to  the  party,  and  no  anawer  wu  retort 
and  the  draft  bill  was  shown  to  the  plaintiff's  son,  who  had  k 
ledge  of  the  proceedings ;  bat  to  hold  that  parol  eridenoe  ot  i 
authority  is  sufficient,  would  be  contrary  to  the  decisions  ^ 
exist  on  the  subject :  Pinner  v.  Knights  (Jb). 


PiooT,  C.B. 

We  have  considered  this  case,  during  the  course  of  the  vgoD^ 
with  a  great  deal  of  attention;  and  it  does  appear  to  me,  on: 
whole  of  the  affidavits,  that  the  corroborative  evidence  of  the  reu: 
is  perfectly  overpowering.  It  has  been  contended  that  a  n 
exists  in  Equity,  that  the  retainer  cannot  be  established  wii: 
the  aid  of  documentary  evidence;  but  the  authorities  cited  doi 
bear  out  that  proposition.  I  find,  in  the  case  of  Lord  v.  Etlki^ 
that  an  inference  was  sought  to  be  drawn,  from  Lord  £i- 
language  in  the  case  there  referred  to,  in  support  of  the  rule  & 
tended  for,  which  Sir  Edward  Sugden  resisted.  The  Lord  0:^ 
cellor  said,  it  was  true  that  a  solicitor  must,  for  the  pnrp<^ 
instituting  a  suit,  receive  specific  authority  from  his  client;: 
it  had  never  been  decided  that  such  authority  might  not  be  > 
parol;  that  the  rule  then  contended  for,  viz.,  that,  whenever t 
fact  of  the  retainer  is  denied,  the  solicitor  is  bound  to  prod^ 
an  authority  in  writing,  was  not  a  fair  inference  from  the  laof'^ 
of  Lord  Eldon ;  much  less  was  it  established  by  the  oases  refe^ 
to :  and  on  a  subsequent  day,  the  Lord  Chancellor  stated  ^ 
he  adhered  to  the  opinion  that  the  authority  for  filing  * 
might  be  by  parol,  as  well  as  in  writing,  and  that  in  the  fo^ 


(a)  Ubi  aup» 


(h)  6  BeaT.  174. 


(c)  2M7lftK.  I. 
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V. 
KBRNBDTf 


case  it  might  be  proved  by  the  circomBtances,  and  by  the  subsequent  M.  T.  1856, 
conduct  of  the  party.    That  is  in  exact  conformity  with  thq  cases  ^^'^' 

cited,  which  go  to  this,   that  such  an  authority  may  be  proved 
by  parol  evidence ;  but  with  this  wholesome  restriction,  that  where 
the  authority  on  the  evidence  was  doubtful,  then  the  attorney  should 
take  the  precaution  of  having  his  authority  in  writing.    It  very 
rarely  happens  in  practice  that  authority  in  writing  is  given ;   the 
usual  proof  is  that  the  parties  were  seen  in  conference,  and  that  pro- 
ceedings were  taken,  to  which  the  party  assented,  and  for  which  he 
gave  directions.    ArehboWs  Practice^  p.  69»  states  that  a  verbal 
authority  is  sufficient;  and  that,  in  fact,  in  practice  any  other  is 
scarcely  ever  given  by  the  client.    The  rule  contended  for  there* 
fore  clearly  does  not  exist,  and  we  have  determined  on  the  conflict  of 
evidence  which  appears  in  this  case. — [The  Chief  Baron  here 
proceeded  to  comment  on  the  evidence.] — It  thus  appears  to  us  that 
the  preponderance  of  the  evidence  adduced  is  so  overpowering  in 
favour  of  the  retainer,  that  we  cannot  feel  ourselves  obliged  to 
call  for  or  require  written  evidence  of  the  retainer.    If  a  written 
authority  were  shown  to  exist,  then  it  is  clear,   upon  the  cases 
on  the  subject,  that  we  should  have  been  obliged  to  call  for  it; 
but  there  is  none  such  here. 

Now,  with  respect  to  the  costs  of  the  motion,  this  is  a  very 
serious  motion,  and,  if  carried,  it  would  prove  Mr.  Ruttie  to  have 
been  guilty  of  a  breach  of  the  sacred  trusts  of  his  office  as  an 
attorney,  and  would  expose  him  to  full  costs,  and  the  obloquy 
and  censure  of  the  Court.  It  is  a  grievous  charge,  but  one  from 
which  he  is  fully  absolved,  as  it  appears  to  us  on  the  evidence 
which  has  been  adduced  before  us;  and  therefore  we  think  that 
he  should  be  given  his  costs  of  this  motion,  which  must  be  refused. 


Pennxfatheb,  B.  . 

I  should  be  very  glad  that  there  were  such  a  rule  as  that  the 
evidence  of  the  authority  should  be,  in  all  cases,  in  writing ;  such 
is  not  the  rule,  however ;  and  wise  Judges  have  thought  differently, 
and  have  expressed  their  opinion  that  such  a  rule  ought  not  to 
be  made.  We  must  therefore  act  in  conformity  with  the 
VOL.  6.  17  If 
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M.  T.  1856.  on  the  subject,  and  recttve  the  evidence  which  has  beenofee 

Exch€gu€t» 

^^  -v     -^     and  upon  that  evidence  I  am  of  opinion  that  the  retainer  has  k 

established.    As  Mr.  Buttle  has  been  exposed  to  moch  obloqaj.c 


KBNHVDT.    the  risk  of  having  to  pay  the  ooets,  if  unsncceasfol,  he  mast  not 
entitled  to  receive  his  costs  of  this  motion. 

GnnmE,  B.,  concurred.* 

*  BiCHAans,  B.,  ahienU. 


Nov,  6. 

The  plaintiff  is 
entitled  to  re- 
quire  an  affida- 
vit of  merits 
when  applied 
to  for  secnrity 
for  costs;  and 
if  the  defends 
ant,  when  so 
required,  fail 
to  fnmish  the 
affidayit,  and 
applies  to  the 
Court,  he  will 
have  to  pay  the 
costs  of  the 
motion. 


COVENEY  V.  GIBSON. 

Charles  Barbt  moved  for  secuii^  for  costs,  upon  the  osft 
affidavit  of  merits,  the  plaintiff  being  resident  out  of  the  ]vt 
diction. 

CharUt  W.  Orpen^  for  the  defendant. 

The  plaintiff  served  the  usual  notice  requiring  security,  to  wlii:- 
the  defendant's  attorney  replied,  by  a  notice,  stating  that  be  *> 
willing  to  give  the  seeiirity,  upon  the  defendant's  making  sn  afi^ 
vit  of  merits  in  the  usual  form,  and  the  costs  of  such  affidavit  to  ^ 
costs  in  the  cause.  The  plaintiff  then  served  us  with  an  8&^^ 
of  merits,  and  at  the  same  time  with  notice  of  the  present  tf^' 
cation,  which  we  submit  was  unnecessary,  in  consequence  of  oc 
undertaking. 


PiooT,  C.  B. 

.It  is  a  very  important  thing  for  professional  gentlemen  to  un^ 
stand  the  discretion  upon  which  the  Court  acts  in  applicatioi^ '^ 
this  nature.  The  notice  required  by  the  62nd  Rule  is  (<x^ 
purpose  of  preventing  applications  under  circumstances  similtf  ^ 
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COVENEY 

V. 
GIBSON. 


those    which  exiBt  in  the  present  case.    That  Rale  directs  the  M.  T.  1656. 

party  requiring  security  to  serve  a  notice,  calling  upon  his  adver- 

sary  to  give  such  security ;  and  if  his  adversary  refuses  to  comply 

mrith  that  «iotice,  he  is  then  entitled  to  apply  to  the  Court  to  stay 

the   proceedings,   until  the  security   he   given  ;    but    the   Court 

will   not  give  an  order  to  that  effect,  unless  it  is  satisfied  that 

the  application  is  not  made  for  the  purpose  of  delay ;  and  in  order 

to  show  that  it  is  not  made  for  this  purpose,  the  terms  of  making 

an  affidavit  of  merits  are  imposed  upon  the  party  applying.    The 

result  of  this  is,  that  it  is  the  duty  of  the  party  seeking  security 

for  costs  to  furnish  such  an  affidavit  to  the  opposite  party,  in 

case  he  should  require  it:  that  was  done  in  this  case;  but  how 

was  it  done  ?    By  serving  a  notice  of  this  application  to  the  Court, 

simultaneously  with  the  copy  of  the  affidavit.    I  am  of  opinion  that, 

in  all  instances  in  which  so  reasonable  a  requisition  is  made,  the 

party  refusing  to  comply  with  it  should  be  made  to  pay  the  costs  of 

the  motion.    However,  in  this  case-— but  only  in  this  case-— let  the 

plaintiff,  undertaking  to  give  security  for  costs,  have  his  costs  if  he 

succeed  in  the  action ;  and  in  no  event  let  the  defendant  have  his 

costs. 


Pennei  ATHKB  and  Gbberb,  BB.,  concurred.* 

*  BiCBABDB,  B.,  abuHte, 


MORTON  V.  MAHON. 


Abtr.  20. 


W.  WooDBOFFB,  on  behalf  of  the  plaintiff,  a  judgment  creditor.  The  Court  wiU 

grant  a  oondi^ 
moved,  under  the  63rd  section  of  the  Common  Law  Procedure  tional  order  to 

, .  ^  attach  a  debt 
Amendment  Act  1856,  to  attach  a  judgment  debt  owing  by  a  third  due  to  the  per- 

aonal  repre- 
sentative of  a  deceased  jadgment  debtor*  in  the  hands  of  a  gacnishee,  under  the 
63rd  section  of  the  Common  Law  Ftocednre  Amendment  Act  1856. 
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M«  T.  1856*  penoD  to  the  first  judgment  debtor's  executrix.  Tiua  motkmk 
^  ^^*     been  ordered  to  stand  oyer  for  the  Full  Court. 

The  affidavit  of  the  plaintiff  stated  the  obtaining,  in  Trimr 
Term  1660»  of  judgment  de  banu  ftropriu^  by  the  plaintiff  apis: 
one  Bridget  Mahon»  executrix  of  Edward  Mahon,  deceased,  ii 
£464.  14s.  4d.,  besides  £66.  16s.  7d.  eosto ;  that  said  jodgisa 
was  unsatisfied,  and  that  the  whole  sums,  with  interest,  were  doe 
that  Bridget  Mahon  bad  died  in  1853,  having,  by  her  wiU,  if 
pointed  her  mster  Anne  DeCourej  and  her  niece  execatnoa 
and  that  Anne  De  Courcj  had  obtained  probate,  strug  ts 
rights  of  the  niece,  and  had  possessed  herself  of  consdenli 
assets  of  the  t^tatrix,  including  a  judgment  obtained  bj  her  i 
Hilary  Term  1844,  upon  bond  and  warrant,  against  Jsmes  m 
Susan  DeConrcy,  upon  which  there  was  then  due  the  saat 
£264. 

In  November  1866,  the  plaintiff  obtained  an  absolute  otk 
entitling  him  to  file  a  suggestion  for  execution  upon  his  judgma: 
under  the  149th  section  of  the  Common  Law  Procedure  Act  iBo3 
and  the  order  now  sought  is  a  species  of  execution.— [Pkid 
^ATHSB,  B.  Are  the  garnishees  so  far  the  debtor  of  the  exeenuix 
that  under  the  old  forms  an  action  in  the  dAei  would  He  agaii'' 
them?] — The  words  *' judgment  creditor"  and  '^ debtor"  do  v 
necessarily  mean  the  parties  to  the  original  record;  they  m*^ 
those  who  stand  in  their  shoes.  The  executor  of  the  jodgmes 
creditor  may  attach  the  debt  if  he  revives  the  judgment :  BayMf^ 
V.  Simmons  (a).    If  the  debt  be  a  legal  one,  it  may  be  attached 

WDowall  V.  Bollister  (b) [Gbbenx,  B.     By  getting  this  cder 

you  may  disturb  the  administration  of  assets.] — A  diligent  credita 
has  a  right  to  obtain  priority  by  taking  this  step ;  the  Legiskton 
have  thought  fit  to  diminish  the  rights  of  the  judgment  credhfl 
in  the  appointing  of  a  receiver  (19  &  20  Vie^  c.  77,  b.  3),  >i^ 
they  have  enlarged  his  remedies  against  the  personal  propertj^ 
the  debtor,  by  this  proceeding.    The  judgment  here  is  a  jndgncv) 


(a)  24  Law  Jour.,  Q.  B.»  253 ;  S.  C,  1  Bng.  Jar.,  N.  S..  ^7. 
(6]  8  £ng,  Com.  Law  Rep.,  Ex.,  933. 
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The  Court*  granted  a  oonditional  order  for  an  attaohment,  as 
squired ;  to  be  served  upon  the  debtor's  executrix  and  the  gar- 

lisbees. 

*  BiCHABDB,  B.,a6s«fi<e. 


a  nil  dieiit  and  ihe  course  which  the  plaintiff  should  have  taken  M.  T.  1856. 
1  obtaining  such  a  judgment  under  the  old  law  is  stated  in  8  Tidd^9 
V.,,  p.  1118,  to  be  as  follows : — "  Judgment  against  an  executor 
may  be  upon  nil  dieii^  for  the  debt  or  damages,  and  costs,  to  be 
levied  of  the  goods  of  the  testator  in  the  hands  of  the  defendant, 
'  if  he  hath  so  much ;  and  if  not,  then  the  costs  to  be  levied  of  his 
'  own  proper  goods."  And  then  it  is  stated  that,  '*  in  proceeding  on 
'  this  judgment,  against  the  executor,  it  is  usual  for  plaintiff  to 
<  sue  out  a  Jieri  faeia$  de  bonis  iestaiariSf  et  $i  Hon,  de  bonis 
'prcpriiSf"  according  to  the  judgment 


M«INNEY  9.  REYNOLDS. 

This  was  an  application  that  an  order  for  pajrment  of  the  costs  of 
I  notice  of  trial,  and  for  staying  the  plaintiff's  proceedings  in  the 
meantime,  might  be  set  aside,  as  having  been  irrregularlj  entered, 
the  same  not  having  been  entered  within  the  time  limited  by  the 
105th  section  of  the  Common  Law  Procedure  Act. 

The  facts  of  the  case  were  as  follow : — ^Notice  of  trial,  at  the 
Lifford  Assises,  on  the  22nd  of  July  1656,  was  served  on  the  10th; 
and  afterwards,  on  the  21st  of  July,  a  notice  of  countermand  of 
the  notice  of  trial  was  served.  On  the  8rd  of  August,  the  defend* 
ant's  attorney  prepared  an  affidavit,  and  filled  up  a  requisition  to 


H.  T.  1857. 

Jan,  27. 

Vacation  is  to 
be  indnded  in 
the    computa- 
tion   of   the 
time    within 
which  a  nde 
for    costs,    in 
case    of   not 
proceeding  to 
trial,  is  to  be 
entered;  and 
when  thai  time 
has  eUpeed, 
the  Court  has 
no    authority 
to  allow  the 
rule  to  be  en- 
tered. 
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H.  T.  1857*  enter  the  aboye  order,  which,  however,  the  officer  of  theCcr 

Excheguer, 

r^^^     declined  to  receive,  as  he  conceived  the  order  coiild  not  be  ar: 

^  until  after  the  expiration  of  the  Vacation,  which  had  then  on 

UBTHOLDS.    menced ;  and  in  consequence  of  this,  no  proceeding  was  taken  hl 

the  28th  of  October,  when  the  osder  was  entered. 


2>.  Lynch  (with  him  (yNeiil)^  in  support  of  the  applicatioo. 

Section  105  enacts,  that  a  rale  for  costs  of  the  dtj  for  : 
proceeding  to  trial,  pursuant  to  notice,  or  for  not  ooontenui 
ing  in  sufficient  time,  may  be  drawn  up  at  anj  time  wi£ 
one  month  after  the  day  of  trial  fixed  by  the  notice  of  trii 
and  if  such  rule  be  not  entered  within  said  period,  sncho:^. 
shall  be  costs  in  the  cause;  and  there  is  nothing  in  tki 
to  exclude  the  Vacation.  Section  282  defines  the  holidays,  c 
the  purposes  for  which  they  are  to  be  reckoned  as  such.  Sccu 
192  enacts,  that  every  rule  may  be  made,  entered  or  i«D«i 
any  day,  whether  in  Term  or  Vacation.  This  order  is  giTeo  I 
express  enactment,  and  not  by  a  mere  rule ;  therefore,  when  ^ 
is  no  exception  for  that  purpose  in  the  Act,  the  period  of  Vao^^ 
is  not  to  be  excluded. 


• 


•.« 


2>.  IPCauiiamd^  contra. 

As  this  delay  was  occasioned  by  the  misprision  of  the  officer,  t^ 
Court  may,  at  all  events,  allow  us  to  enter  the  rule  mate  pro  (0 
— [Pbnnxfathxb,  B.  The  105th  section  is  quite  peremptoiytli 
the  rule  must  be  entered  within  a  month.  The  I92nd  section  sF 
it  may  be  entered  in  Vacation ;  surely  then  there  is  a  defsoU  ^ 
that  we  cannot  cure,  whether  it  be  produced  by  the  misprUoD  a 
the  officer,  or  the  default  of  the  party. — Gnxxns,  B.  Then  theR 
follow  words  in  the  lQ5tb  section  of  the  Act,  to  make  tbe  oKt^  | 
after  the  month  has  elapsed,  costs  in  the  cause^^E^cooT,  C.  B.  '^ 
Act  prohibits  the  Court  from  acceding  to  what  yon  reqaiie.}-^ 
application  is  late,  as  it  fiUls  within  the  179th  Bule,  being  to  set  tf»^ 
the  order  as  irregular,  and  should  have  been  made  within  a  retso^* 
able  time,  which  would  be  the  following  Term. — [Biceaid^^ 
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'he  officer  had  no  juriadiction  U>  enter  the  order  at  all  after  the  H.  T.  1857. 

Ewehewer* 
lonth  had  expired.]  .^- ^  .^ 

m'unret 

V. 
PlOOT,  C.  B.  EBYNOLD8. 

The  words  of  the  105th  section  are  express,  and  which  the  Conrt 
IBS  no  power  to  displace.  If  this  rule  should  stand,  the  costs  could 
lot  he  costs  in  the  cause.  But  for  this  provision,  I  should  say  we 
^ould  have  authoritj  to  hold  this  to  he  only  an  irregularity. 

Order  set  aside,  without  costs. 


GORDON  V.  HASSARD. 


Jan.  22. 


An  action  was  brought  for  the  sum  of  £8,  due  upon  an  I  O  IT  An    action 

upon  anion 
of  the  defendant,  and  for  the  further  sum  of  £4.  10s.  Od.,  goods  and   goods 

sold  and  delivered,  making  £12s«  lOs.  Od.  infimcy.    Be-' 

The  defendant  put  in  a  defence  of  infancy,  to  which  the  plaintiff  §^e I OlS  was 

replied  that  the  I  O  U  was  passed  for  necessaries   supplied  to  SmiSm    ^ 

defendant,  and  also  that  the  goods  sold  were  necessaries.     The  ^|^^^i^^ 

following  issues  were  framed  upon  these  pleadings  by  a  Judge  in  ^T^'®  necessa- 

chamber : — First,  whether  the  defendant  was  an  infant  at  the  time  ^'hst,  whether 

the  I O  U  was 

of  the  contract  ?     Secondly,  whether  the  I  O  U  was  passed  for  passed  for  ne- 

oeasaries?— 

necessaries,  as  alleged  in  the  replication  ?  Secondly, 

On  the  trial,  which  was  had  before  the  I^obd  Chief  Bason,  in  goods   sold 

the  Sittings  after  Michaelmas  Term  1856,  Counsel  for  the  plaintiff  ^es.?    At  the 

asked  the  learned  Judge  to  amend  the  phunt,  by  altering  the  sum  j^m  ^nnit- 

claimed  for  goods  sold  and  delivered,  from  £3.  5s.  Od.,  as  stated  ^^^^^ 

in  the  phunt»  to  £12.  10s.  Od.,    and  to  amend  the  bill  of  particu-  P*^^  ^7  Jn- 

creasing  tne 

amount  claim- 
ed for  goods  sold,  so  as  to  indude  the  amount  of  the  I  O  U,  and  to  amend 
the  particokn  by  specifying  the  necessaries  for  which  the  I  O  U  was  passed. 
On  a  motion  for  a  conditional  order  to  set  aside  the  verdict  because  of  the 
amendment — Held,  that  the  amendment  was  proper,  under  the  Common  Law 
Prooednre  Act*  as  it  raised  the  sabstsmtial  question  in  controvert;  and  condi- 
tional order  reifused. 
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H.  T.  1857.  Ian,  by  epeeifying  the  ardoles  for  which  the  I  O  U  was  gim.  i 
^      V   — '     to  add  another  issue,  viz.,  whether  the  goods  qo  sold  sod  Mvi 


OOKDOR 


were  necessaries? 


V. 

UASBAXD.  The  defendant's  Counsel  objected  to  these  amendments,  ki 
learned  Judge  allowed  them  to  be  made,  resenring  libertj  to  t 
defendant  to  move  to  set  aside  the  verdict,  and  then  proe^ 
to  charge  the  jury  upon  the  amended  pleadings,  when  a  rati 
was  had  for  the  plaintiff—flO  and  costs. 

Coates  (with  •/.  A,  Wall)  now  moved,  pursuant  to  the  leare 
served,  for  a  conditional  order  to  set  aside  the  verdict. 

Williat$Man  v.  Waits  (a)  was  an  action  on  a  bill  of  excbiE 
and  the  plea  and  replication  were  the  same  as  in  the  preseDtci 
Mansfield,  C.  J.,  said  the  replication  was  nonsense,  and  oo^kt 
have  been  demurred  to,  and  he  nonsuited  the  plaintiff.  In  the » 
to  that  case  it  is  stated  that  the  law  is  now  settled,  that  an  koh 
stated  by  an  infant,  even  of  moneys  due  for  necessaries,  is  inn: 
If  this  amendment  were  to  be  allowed,  it  would  in  fact  permit  i(^ 
to  be  introduced  which  were  never  declared  for,  and  which  do  i 
appear  on  the  record,  and  it  would  make  a  different  case  from  ib 
which  we  came  to  meet. 

PiooT,  C.  B. 

We  are  of  opinion  that  we  ought  not  to  grant  the  conditio 
order  sought  for  in  this  case.  The  only  question  is  with  respect' 
the  amendment  in  introducing  the  sum  of  £12.  lOs.  Od.,  instenl 
the  sum  of  £3.  58.  Od.  stated  to  be  due  for  goods  sold  and  delifei^ 
The  circumstance  which  influenced  me  in  allowing  the  amendDe: 
was,  that  I  entertained  no  doubt  that  what  the  parties  eun^^^- 
was,  the  liability  of  the  party,  being  an  infant,  for  the  goods  Boldi 
him,  including  those  that  formed  the  consideration  for  the  1 0  T,* 
stated  in  the  replication ;  and  that  being  so,  it  appeared  to  me  t^' 
was  my  duty  to  mould  the  record  so  as  to  meet  the  substantial  qo^ 
tion  in  the  case.  What  was  the  form  of  the  record  when  settliDg^' 
issues?  The  plaintiff  stated  two  causes  of  action,  namely, &d^^ 
and  goods  sold  and  delivered.  -The  defence  relied  on  as  to  bothcv^ 

(a)  1  Camp.  552. 
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"-    -V  "  '  '' 
OOBBOH 

V. 

HAMABIK 


>f  action  was  one  of  infancy ;  and  the  replication  wa8»  that  the  con-  H.  T.  1867« 
sideration  for  which  the  I  O  U  was  paased  was  for  necessaries*  and 
that  the  goods  sold  and  delivered  were  also  necessaries.   The  parties 
then  came  before  a  Judge,  who  settled  the  issue  whether  the  I  O  U 
was  passed  for  necessaries,  as  alleged  in  the  replication  ? 

If  it  were  intended  by  the  defendant  to  rely  on  the  point  that  the 
document  or  I  O  U  was  of  the  nature  of  an  account  stated,  and 
therefore  void  on  account  of  his  infancy,  it  seems  that  he  deceived 
and  deluded  the  Judge  and  the  opposite  party.  I  do  not  mean  to 
say  whether  that  was  so  or  not ;  hut  if  it  were  not  so,  and  he  did 
not  mean  to  lely  on  that  defence,  how  stands  the  case  ?  At  the 
time  he  settled  these  issues,  he  agreed  with  the  opposite  party  and 
the  Judge,  that  the  substantial  question  was  whether  the  goods  sold 
were  necessaries  ?  Taking  into  account  what  must  have  passed 
before  the  Judge,  it  would  be,  to  my  mind,  conclusive,  that  the 
parties  came  to  tiy  that  question;  but  that  could  not  be  tried 
unless  this  amendment  was  made ;  because  infancy  is  an  answer  to 
an  action  on  an  account  stated.  The  conduct  of  the  parties  shows 
that  they  understood  the  question  to  be,  whether  or  not  the  goods 
were  necessaries  ?  I  therefore  think  we  ought  to  have  regard  a  good 
deal  to  what  passes  before  the  trial,  and,  if  necessary,  to  accom- 
modate the  record  to  the  existing  state  of  things,  and  not  allow 
parties  to  keep  what  is  vulgarly  called  a  stone  in  their  sleeve  until 
after  the  trial,  and  then  to  apply  for  judgment  nion  oboante  veredicto* 


PftHHSVATmBB,  B. 

The  only  question  is,  whether  the  Judge  was  authorised  to  make 
this  amendment?  and  in  my  opinion,  the  words  of  the  Act  seem  to 
embrace  this  case,  and  to  allow  the  introduction  of  what  **  would  be 
*'  necessary  for  determining  the  matter  in  controversy  between  the 
«  parties.'' 


BiCHABDS,  B. 

It  is  sometimes  very  difficult  to  ascertain  what  is  the  real  ques- 
tion between  the  parties,  and  therefore  difficult  to  say  whether  an 

amendment  should  be  allowed  or  not.    No  such  difficulty,  however, 
VOL.  6.  18  L         . 


188 


COMMON  LAW  REPORTS. 


H.  T.  1857.  exists  here ;  because  what  the  parties  themselres  went  to  tiri 
s^.^^ — ^  whether  the  goods  sold  were  necessaries  or  not  ?  and  aooordk 
an  issue  was  framed  for  that  purpose.  There  was  a  diffieobj 
point  of  law  in  raising  that  question,  according  to  the  mmn 
which  the  pleadings  were  framed,  and  the  Lord  Ghiep  Bi 
properly  removed  that  difficulty  by  this  amendment 


HA88ABD. 


Gbbbns,  B. 

The  Common  Law  Procedure  Act  was  intended  to  exte&i 
power  of  amendment ;  it  enables  the  Judge  at  the  trial  to  e 
all  such  amendments  as  may  be  necessary  for  determining  the 
question  in  controversy  between  the  parties.  The  case  of  Wi 
V.  Eeed(a)  is  very  much  in  point  with  the  present  u<lq 
accords  with  what  my  Brother  Penvefathxr  has  said;  i» 
is  there  laid  down  that,  whether  or  not  the  proposed  amenda 
is  necessary  for  the  purpose  of  determining  the  real  qoestii'^ 
controversy  between  the  parties  iB  matter  of  fact  to  be  decidec 
the  Judge. 

(a)  15  C.  B.  192. 


CORAH  V.  YOUNG. 


Jim.  24. 


BemiiRQr. —     Action  for  work  and  labour  done  by  the  plaintiff  for  the  deia 
In   an  action  • ; 

for  work  and  ant. — Demurrer  to  the  summons  and  plaint,  for   not  contain 

plaint 'did  not  ^^  averment  ''at  the  defendant's  request" 
ayer  that  the 
work  was  done 

Tf  ^  d3Sd!       Joshua  Clarke  (with  Staiivan),  in  support  of  the  demtin«r. 

•"J*  d^^^orred       "^^  omission  is  fatal,  as  one  person  cannot  make  anotierJ 

55_^*„  J.   debtor  by  performing  gratuitous  services  for  him  :   Osbor«t 

that  the  objec- 
tion waa  fatal,  notwithatanding  that  the  Common  Law  Procedure  Act  abolishes  the 
framalitiea  of  pleading. 
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logers  (a) ;  Fisher  v.  Pyne  {h) ;  Durnford  v.  Mesttier  (c).  It  is  thus  H.  T.  185T. 

Iso  in  an  action  for  money  paid ;  bat  in  actions  for  money  lent, 

r  for  goods  sold  and  delivered,  there  need  be  no  request  averred^ 

s  there  a  consideration  is  implied  per  se.  The  form  in  the  schedale 

o  the  Common  Law  Procedure  Act  contains  the  averment  of  re- 

luest,  and  these  forms  have  been  prepared  in  conformity  with  the 

existing  state  of  the  law. 

In  Wilkinson  v.  Sharland  (d),  which  was  a  motion  to  arrest  the 
udgment,  for  the  omission  of  the  words,  "money  payable,"  in  a 
slaim  for  freight,  Parke,  B.,  says  : — *^  We  cannot  help  calling 
Hhe  attention  of  the  Profession  to  the  carelessness  with  which 
^  the  forms  are  followed.  The  Act  of  Parliament  has  prescribed 
'  particular  forms  almost  for  each  case  than  can  occur.  There 
■*'  is  as  much  administration  to  the  laziness  or  indifference  of  those 
^  who  desire  to  have  little  to  do,  as  one  can  expect  in  an  Act 
'  of  Parliament ;  and  when  the  work  is  almost  done  to  the  hands 
*  of  those  who  are  to  construct  the  pleadings,  it  is  very  much  to 
'*  be  lamented  that  they  are  passed  by  without  any  attention  what-* 
^'ever,  and  forms  are  resorted  to  which  are  certainly  not  given 
"by  the  Act." 


C  ff.   Woodroffh^  contra. 

The  words  of  the  statute  are  not  obligatory,  and  a  cause  of 
action  good  in  substance  is  sufficient,  "  without  framing  the  state- 
ment in  any  particular  form."  Lefroy,  C.  J.,  in  Gason  v.  (yRyan  («), 
says: — "The  whole  tenor  of  the  Act  evinces  a  preference  for 
substance  over  form,  and  discountenances  mere  technicalities." 


PiGOT,  C.  B. 

I  should  wish  to  adopt  the  language  of  Parke,  B.,  in  Wilkinson 
v.  Sharland.  It  is  really  too  bad  that  professional  gentlemen  will 
not  look  at  the  forms  given  by  the  Act ;  and  if  they  will  not  do  so, 
they  must  run  the  risk  of  involving  their  clients  in  the  expenses 

(a)  1  Wm.  Sannd.  264,  n.  I.  (6)  1  Man.  ftGr.  265. 

(c)  5  Man.  &  S.  446.  (d)  24  Law  Jour.,  Ex.,  1 16. 

(«)  7  Ir.  Jur.  272. 
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H.  T.  1857.  widdb  aqr  Mbv  •  devktiM  hnm  ^bmt  fivMs.  The  fin  k 
dowa  bj  the  Aei  eoateias  the  aicfMii  of  the  defaadaaf s  nq^es 
•ad  thoie  words  hare  been  oaitted  in  this  pleading,  hj  nmar 
Tomro.  liiamw  It  m  qmlm  plaia  firaat  the  Hate  of  the  aothnririrn,  g 
tho  oxptMi  IbiB  IB  the  Act^  that  this  oaunon  ia  a 
oljeetioii ;  and  iadeed  it  woold  be  BMve  Bieicj  to  the 
aDow  this  deamirer,  as  if  he  ahoold  hereafter  eome  to  aCoctt 
Enor,  opon  taj  qmatiatk  thai  maj  ariee  ia  the  eaae,  he  wu^t 
hiiaielf  eeriooilj  prijodieed  by  the  plnidinf,  if  allowed  to  rk 
in  thk  state.  The  Coauaoo  Law  Ptoeedue  Act  reeognaes  2 
•zistiBg  state  of  the  kw  on  this  poiat ;  and  in  pseeerihiiig  the  fan 
of  setioDS  for  goods  sold  sad  deliTered,  and  for  aaoBCj  knt,  b: 
omitted  the  STennent  of  leqnest 

Li  the  esse  of  goods  being  sold  and  deiifered,  the  eontnei  W 
eomes  fnUlled  end  oomplete  npon  the  ddireiy. 

A  loan  is  where  a  partj  lends  money  to  another,  on  the  bb^ 
taking  to  restore  it ;  and  in  both  these  esses  the  act,  from  its  mist 
cannot  be  gratoitons;  bnt  where  a  person  performa  serriea  ^ 
another,  without  the  request  or  snbseqnent  acoeptance  of  the  beoo: 
arising  therefrom  hy  that  person,  there  is  no  implied  contract  to  ft; 
him  for  those  senrices. 

Li  the  present  instance  there  is  nothing  averred  from  whkk^ 
contract  could  be  im^ied*  An  issue  could  not  be  well  fraoifid  opo: 
this  plesding,  for  it  should  be  in  the  words  of  the  defeooe;  i>^ 
then  in  merely  proving  the  fitet  of  the  work  done,  the  plaintiff  w)^ 
be  entitled  to  recover;  and  supposing  that  the  work  dooe^ 
gratuitous,  or  intended  as  a  present,  he  could  not  prove  ^ 
fact  upon  that  issue.  So  also,  if  the  work  were  done  on  the  pros' 
of  a  third  person,  the  defendant  would  not  be  liable ;  but  J^  * 
this  pleading  he  could  not  go  into  that  defence. 

FkHaBFATHxa,  B. 

Before  the  late  statute,  it  was  determined  in  a  variety  of  caa 
and  on  sound  principles,  that  this  averment  of  request  was  0^ 
sary.  The  statute  then,  though  it  abolishes  the  mere  fomiH^^ 
pleading,  yet  has  retained  these  words  in  the  form  prescribed  is 
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the  fichedole ;  therefore  I  do  not  consider  them  as  mere  form  which  H.  T.  1857. 
may  be  departed  from ;  and  we  cannot  consider  that  the  old  law  <gM^^ 

on  this  subject  has  been  altered.  cobah 

Demurrer  allowed,  with  costs.  youno. 


HONOHAN  V.  AHEBN.  ^  rp   1357, 

AprU  15« 

SuixxTAVy  for  the  plaintiff,  applied,  ex  parte,  under  the  99th  sec-  An  application 

for  a  referenoe 

tion  of  the  Common  Law  Procedure  Amendment  Act  (Ireland)  to  the  Master 

to    aaoertain 

1856,  19  &  20  Vie^  c.  102,  for  a  direction  to  the  Master  of  this  amount    of 

final  jndg* 

Court  to  ascertain  the  amount  for  which  final  judgment  should  be  ment,   under 

marked.    The  plaintiff  had  obtained  judgment  bj  default,  and  the  Procedure  Act 
yenue  in  the  action  was  laid  in  the  county  of  Cork.-*[PzooT,  C.  B.  ^^  ^  q^. 
Notice  should  have  been  served  here,  as  this  proceeding  is  analogous  ^J^^^^l  ^ 
to  holding  a  writ  of  inquiry,  in  which  the  party  must  have  notice.]  ^^^v^^^L^ 
— ^The  practice  in  the  Master's  office  is  to  serve  a  notice  on  the  ^* 
opposite  party  before  proceeding  to  ascertain  the  amount 


PiooT,  C.  B. 

The  Court  has  no  security  that  that  will  be  done,  and  notice 
should  have  been  served  here  in  the  first  instance.  We  shall  grant 
only  a  conditional  order. 

NoTB.— See  to  the  same  eflbct  Ihiff  t.  MiXUr  (2  Ir.  Jnr.,  N.  S.,  209.) 
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H.  T.  1857. 

Exeh,  Cham, 


ff):(]beqiter  dumber** 
^'^^of^  BEAMISH  •.  BEAMISH. 

Feb.  20, 21 .  (Error  from  the  Court  of  Queem*$  Bench.) 


riaee  oontracj  ^^'^^^TMEHT  ON  TITLB. — At  the  trial  before  H.  Martlej,  Q.  C,  i 


Where  a  mar. 
riage  oontraci 

WM  entered  in-  the  Summer  Assizes  1855,  for  the  county  of  Cork,  the  joiy  im 
to  Detweeo  two 

membenofthe  a  special  verdict  on  the  following  issues  submitted  to  themi^Fbr. 

Bftabliahed 

Church  of  E.  whether  the  Rev.  Samuel  Swayne  Beamish,  being  a  clerg7niu  n 

and    I.,    per 

verba  de  pra-  holj  orders,  of  the  United  Church  of  England  and  Ireland,  did,  o: 

presence  and    ^^^  27th  of  November  1831,  perform  a  ceremony  of  marriage  be 

▼ention  of  a  ^^^^^  ^^^  ^^^  Isabella  Frazer,  by  reading  between  them  the  i^ 

hol^OTdwB™    of  solemnisation  of  matrimony,  according  to  the  rites  and  cenmoDi:: 

mui^*  S^d "  ^^  *^®  United  Church  of  England  and  Ireland,  by  declaring  tL 

was  followed    i,^  then  took  her  to  be  his  wedded  wife,  by  receiving  her  deck 
bjr  consmnma-  ''  ° 

tion  i^Held     ration  that  she  then  took  him  to  be  her  wedded  husband,  bj  pbci:: 

(m  accordance 

with7%eQii«eii  a  ring  on  her  finger,  according  to  the  said  form  of  solemniMtioo  ^ 

V.  MillU,  11 

CL  &F.  572),  matrimony?    Secondly,  whether  the  said  marriage  was  consooDi' 

that  BQch  was 

a  yalid  mar-  ted?  and  thirdly,  whether  the  plaintiff  is  the  eldest  son  of  the  stK 

S^J^there-  ^^'  Samuel  S.  Beamish  ? 

^^re  legiti-        q^  ^^^  ^^^^  ^  submitted  to  them,  the  jury  found  in  the  t&mr 

Where,  prior  tive,  and  they  found  the  following  special  verdict : — *^  That  D^ 
to  the  late  Mar- 

Act  (7  "John  Samuel  Beamish  was,  in  his  lifetime  and  at  the  tuoe^ 


and  8  Vic, ,  c. 

81),  a  der^-  ^*his  decease,  seised  in  fee  of  the  lands  and  premises  in  the  ins- 
United  Church  "mens  and  plaint  mentioned,   and  that  he  died,  so  seiaed  id 

iSd^l^lSg  "intestate,  on  the  I6th  of  December  1852.     That  he  had  i«« 

in  holy  orders, 

performed  a  ceremony  of  marriage  between  himself  and  one  I.  F.,  she  being  a  Pro- 
testant, by  reading  in  a  room  in  a  private  house  the  form  of  solemnisation  of  matri- 
mony as  set  forth  in  the  Book  of  Common  Prayer ;  no  witness,  or  uiy  other  person, 

nannir 


BiCHARDB,  B.,  a  sufficient  presence  and  intervention  ofaclerg3rman  in  holy  orders, 
so  as  to  validate  the  marriage,  and  legitimatise  the  issue  of  such  marriage.— (l>tsscii<t- 
entibus,  Monahan,  C.  J..  Jackson,  Bau.  and  Kbooh,  JJ.,  and  Grbkns,  B.) 

*  AbiCHte  Fbnnefathxb,  B. 
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BEABilSH 

r. 

BEAMISH* 


ct 


« 


« 


(i 


iC 


'* several  sons*  of  whom  the  Bev«  Samael  Swajne  Beamish  was  H.  T..1857<. 
"  the  eldest,  and  the  defendant  Benjamin  Swayne  Beamish  was  the 
*<  second  son.  That  in  and  previous  to  the  year  1831,  the  Rev. 
Samuel  Swayne  Beamish  was  a  clergyman,  in  holy  orders,  of  the 
United  Church  of  England  and  Ireland,  episcopally  ordained ;  and 
'Hhat  on  the  27th  of  November  1831|  the  said  Rev.  Samuel  Swayne 
Beamish,  being  such  clergyman  in  holy  orders  as  aforesaid,  went 
to  the  house  of  one  Anne  Lewis,  in  the  city  of  Cork,  and  there 
performed  a  ceremony  of  marriage  between  himself  and  one 
'*  Isabella  Frazer,  by  reading  between  them,  in  a  room  in  the  said 
'^  house,  the  form  of  solemnisation  of  matrimony  used  in  the  said 
'^  United  Church,  as  set  forth  in  the  Book  of  Common  Prayer  and 
**  administration  of  the  Sacraments,  and  other  rites  and  ceremonies 
'^of  the  said  United  Church,  by  declaring  that  he  (the  said  Samuel 
"  Swayne  Beamish)  took  her  (the  said  Isabella  Frasser)  to  his  wed- 
ded wife;  and  by  receiving  a  declaration  of  the  said  Isabella 
Frazer,  which  she  then  and  there  made,  that  she  took  him  (Samuel 
"  Swayne  Beamish)  to  her  wedded  husband ;  and  by  Samuel  Swayne 
*'  Beamish  placing  a  ring  on  the  finger  of  Isabella  Frazer,  and  by 
"pronouncing  the  blessing  in  the  form  appointed.  That  the  said 
''marriage  was  consummated  between  them  the  said  Samuel  S. 
''Beamish  and  Isabella  Frazer;  but  that  no  other  clergyman  in 
"  holy  orders  was  present,  or  any  other  person,  but  one  Catherine 
"Coffey,  who,  unnoticed  by  the  parties,  saw  the  ceremony  per- 
"  formed,  from  a  yard  adjoining  the  said  house,  but  did  not  hear 
"  what  passed  between  the  parties.  That  at  the  time  when  the  said 
"  marriage  was  performed,  the  said  Isabella  Frazer  was  a  member 
"  of  the  said  United  Church  of  England  and  Ireland." 

The  special  verdict  further  found  that  Samuel  Swayne  Beamish 
died  intestate  on  the  8th  of  April  1844,  and  that  Henry  Albert 
Beamish  (the  plaintiff)  is  the  eldest  son  of  Samuel  Swayne  Beamish 
by  Isabella  Frazer;  that  he  was  born  on  the  4th  of  January  1841, 
and  after  the  performance  of  said  marriage  between  Samuel  Swayne 
Beamish  and  Isabella  Frazer. 

The  case  was  argued,  upon  this  special  verdict,  in  the  Court  of 
Queen's  Bench,  in  Michaelmas  Term  1855,  when  that  Court  gave 
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H.  T.  1857.  judgment  for  the  defendant  in  error  (the  plaintiff  below). 
Exek^  Cham, 
>    -,  ■1.^  On  thiB  judgment  a  writ  of  error  waa  brought  into  thia  Comt 

BSAIOBH 


BBAMiaH. 


Napier  (with  him  Raddiffk  and  CkaiUrUm)  ^>peared  as  Coca 
for  the  plaintiff  in  error,  and — 

Qa^er^  Berkeley  and  Thamae  Jtmee^  for  the  defendant  inerm 


The  following  cases,  authorities  and  statutes  were  cited  indcoi 
mented  on  by  the  plaintiff's  Counsel :  SeUon  Uaear.^  HA^  bl 
c.  1,  p.  93;  Und,  lib.  2,  c.  28,  p.  216 1  Swinbwme  on  ^om 
pp.  9,  16,  197 ;  HaU  Hiet.  C.  L.,  pp.  4,  27,  note  e,  66,  U 
BraeUm^  b.  2,  c.  39,  §•  4 ;  BriUon,  p.  246 ;  Rogers  EecL  Id 
tit.  Marriage i  Johnean^t  BeeL  Law^  a.b.  946;  FiixL  Air,\ 
Dower,  pi.  200 ;  Fitzh.  N.  B^  tit.  Dower :  Brooh^  Jhr^  7n 
pi.  81 ;  Fieia,  b.  6,  c  28,  s.  4 ;  De  BzcepHonUme^  p.  363: 1 
Woman^s  Lauder,  p.  117;  Proctor  on  the  Book  of  Conaa 
Prayer^  p.  5;  Niekolas  on  AduUerine  Baeiardg^  p.  564;  Sk 
Com.j  Tol.  1,  p.  433;  toL  2,  pp.  133,  422 ;  Com.  Dig.,  tit  Bm 
and  Feme,  b.  1,  tit.  Fine,  £  6 ;  Tc^tor  on  Civii  Law,  titli 
riage,  pp.  269,  280;  Lombard^$  Arckaion,  p.  60;  1  Wi&o 
Concilia,  pp.  217, 367 ;  Agliffi^t  Par  ergon,  p.  864 ;  Bmxknf 
The$^  voL  30,  p.  73;  vol.  4,  p.  1103;  7  Bingkam'e 
of  ike  Ckurek,  b.  23,  c.  4 ;  3  Milman*s  Gibbon'$  Roman  Hu»i 
p.  187;  Beinneeins  Blemeniag  Jur.  Civ.,  b.  1,  tit.  10,  ••  ^^ 
Zillenger  Insiiiuiiones  Jur.  Bed.,  b.  A,  tit.  3,  s.  69 ;  SaeAfi  < 
Matrimonio,  b.  3,  disp.  17,  p.  238 ;  2  Coleridge  BngliA  2^ 
p.  34  ;  Ballarm  on  SapHtm,  b.  1,  c.  7 ;  b.  5,  c  46 ;  Fifieh  U 
p.  19 ;  Wests  Sgmboleogrc^ky  ;  Boekmer  Jus.  Bed.,  b.  4,  th. 
s.  89 ;  Preface  to  4  Bq).  7 ;  2  Coke  Inst.,  p.  97 ;  Bdler  K*J 
p.  28 ;  OugkionU  Ordo  Judieiomm,  p.  28 ;  Canon  of  Wimis^ 
p.  1079 ;  Lyndwood^e  Provincialis,  b.  4,  tit.  3 ;  Said 
Ordinances,  p.  86 ;  Co.  Lit.,  p.  34,  a,  237,  A ;  1  Corpu  h 
Can.,  p.  1184  ;  2  Md,  p.  609;  Antient  Laws  as  to  Ce^ 
c.  18,  8.  16;  Laws  of  Etkelred,  c.  5;  Alfrit^s  Pastoral  l^ 
Institutes  of  Polity,  Civil  and  Beel.,  p.  437 ;  Beg.  ▼.  Jftfitf  (<) 

(a)  J.  &B. ;  8.  C.  Cr.  &  Diz ;  8.  C,  10 CL &F.  534. 
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BBAMI8R 

V. 
BSAMI8H. 


JBirihwisiU  t.    Vardiil(a);   Mirehouse  y.  RennelUb)  ;    Stawell  H.  T.  1857. 

▼.    Zoueh  (c)  ;    WimbUh  v.    Tatbois  (d)  ;   Del  Beiih's  ease  (e)  ;    ^''**  ^*' 

Foxc^offe  case  (/) ;  Duchess  of  Kingston's  ease  (g) ;  Wigmor^s 

case  (A)  $    Serimshire  y.   Scrimshire  (t) ;   Hoyden  y.    Croo/<^  (A)  ; 

Norton  y.  /<mii(/);   i2ea;  y.   iTbilrieM  (m) ;  DalrympU  y.  Da/- 

ryfnp/e(ii);  i?ea;  y.  AilAfotcA  (o) ;  •/b%  y.  Macgregor  {p)  \  Rex 

V.  Archbishop  of  Yorh  (q) ;  EseoH  y.  Martin  (r) ;  Bacon's  case  (s) ; 

Of  fy  q/*  XoMilon   y.    FFocn^  (/)  ;    Fairbrother    y.    Simmons  (u)  ; 

JEtolder  y.  Dichenson  (v) ;  Wright  y.  Ritchie  (w)  ;   Sussex  Peerage 

ease(x);  Fatoceti  y.  HaU(y)i    1  Causes  Celebre ;    Caiherwood 

V.   Ctuian  (z)  ;  Holmes  y.  Holmes  {aa). 

The  following  statutes  were  also  referred  to  by  plaintiff  *8  Coun- 
sel :— 25  i7.  8,  cc.  21,  22  ;  31  i7.  8,  c.  14;  32  i7.  8,  c.  10; 
2  &  3  J?.  6»  c.  21 ;  5  &  6  i?.  6,  c.  12 ;  12  Car.  2,  c.  33  ;  11  G.  2, 
c.  10 ;  21  &  22  G.  8,  c.  25  (Tr.J  ;  57  G.  3,  c.  51  (Newfoundiand)  ; 
10  6.  4,  c  17 ;  6  G.  4,  c.  68 ;  6  &  7  FT.  4,  c.  85 ;  24  Car.  2 
C Antigua)  ;  Dominica  Law  /or  1802 ;  7  <&  8  Vic,  c.  81 ;  33  &.  3, 
c.  5  (Upper  Canada) ;  1  Bum^s  Colonial  Law^  PP*  61, 158, 165, 167* 


For  defendant : — Com.  Dig.,  Baron  Sf  Feme^  b.  1,  p.  546 ;  Fleta, 
lib.  5,  c.  28,  p.  353 ;  Swinburne  on  Spousah^  pp.  15,  86,  132,  184, 
193 ;  Bradon,  b.  4,  c.  8 ;  b.  5,  c.  19;  Sanchez,  pp.  121,  199,  298; 


(a)  7CL&F.926;  S.  C.»  2  CI.  &  F.  577. 
(6)  1  a.  &  F.  526.  (0  Flow.  857. 

(<0  Ibid,  58.  (0  HarL  M.S.S.  3117. 

(/)  1  Boll.  Abr.  859. 
{g)  2  8m.  L.  C.  425 ;  S.  C,  20  How.  St.  Tr.  5S8. 
(A)  Holt  Bep.  450.  (t)  2  Hag.  Con.  B.  352. 

(A)  1  SallL  119.  (0  2  Dong.  21. 

(«)  1  T.  B.  99.  (r)  2  Hag.  Con.  B.  54. 

(o)  2B.  &Ad.«39.  (p)  3W6L4Sh.  148. 

(9)  6T.  B.49i.  (r)  4  Moo.  F.  C.  C.  188. 

(0  2  Dyer,  220.  (l)  12  Mod.  687. 

(«)  5K  &  Ad.  386.  (o)  Fraem.  96. 

(»)  2D.  F.C.d88.  («)  11  CL  &F.  108. 

(y)  AL  A  N.  257.  (0  19  M.  &  W.  264. 

(oa)  M.S8.  1815,  before  Dr.  Baddiflb. 
yoL.  6.  19  i« 
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H.  T.  1857.  Baemar.  Jus. Eeel.,m}. 4, iiU 3,1^.  1288;  ZiUeUi Mainman.C»c^ 

£reft   Cham. 

b.  2,  p.  1 33 ;   Ayltff^s  Parergan,  p.  364  ;   2  Bumeifs  HitL  o  ; 
ReformaHon^  p.  120 ;    1  /iwl.  p.  136,  a  ;   2  /iwf^  p.  687 ;  Bot^- 
de  Matrimonii  Coniraciu^  c.  1,  p.  3 ;  De  Burgk^s  Treatise,  :: 
10   CL  ^  P.,  p.   182;  Martini  de  Antiqui^    RMhuM  Eabs-: 
vol  3,  p.  680 ;  JViison  ▼.  Wilson  (a) ;  Steadman  ▼.  Peweli : 
Maxwell  v.  Maxwell  (e) ;  Wiekkam  ▼.  EnfiMl  (d)  ;  Jfoe  iion 
ITa/fttfr  (tf) ;  LeggeU  ▼.  O'Brien  (/) ;  i7awA«  v.  Corrt  (^) ;  i^ 
y.  Wrigley{h)\  Yates  v.  HaU{i)\  Pleieker  ▼.  Xorif  Xowief  i 
Honan  v.  F«r«ikr  (/) ;  Bayden  ▼.    &ooli  (m)  ;    /^rev  t.  lor 
Norhury  (n)  ;  FFeM  v.  Chamberk^ne  (o) ;  31  JST.  8,  c  14 ;  1  £ 
5  &  6  ^.  6,  c  12  ;  12  G.  1,  c.  3  ;  19  6.  2,  c.  13. 

Cur.  ad.  wt 


Fei.  20. 


Kbooh,  J. — [Having  stated  the  facts,  proceeded  to  say]:-!' 
question  for  the  Court,  upon  these  facts,  is — ^whether  the  plsiorf . 
the  legitimate  son  of  the  Rev.  Samuel  S.  Beamish  ? — ^for,  if  so,b^ 
clearly  entitled  to  recover  the  lands,  as  the  grand-son  and  heir-: 
law  of  Dr.  Beamish ;  but  on  the  contrary,  if  he  be  not  l^ti^" 
then  the  title  of  the  defendant  is  established.  In  the  words  of  ^ 
marriage  ceremony,  stated  in  the  special  verdict — ^If  the  man: 
was  a  valid  marriage,  then  the  plaintiff  is  entitled  to  recover;  l: 
if  invalid,  the  judgment  should  be  for  the  defendant. 

This  question  has  been  argued  with  great  ability  and  leunc; 
upon  both  sides;  and  if  anything  was  omitted  in  the  argnmeDts 
the  learned  leaders  for  the  plaintiff  and  defendant  in  error,  it  ^ 
been  supplied,  with  point  and  vigour,  by  the  Junior  CouDseki' 
Chatterton  and  Mr.  Janes^  who  condensed  in  a  short  compass  vlts^ 
ever  was  most  forcible  on  either  side.    But  although  the  leal ' 


(a)  5  H.  L.  Cas.  63. 

(c)  Milw.290. 

(e)  1  D.  P.  C.  181. 

(^)2Hag.288. 

(0  4T.B.81. 

(/)  10  Ir.  Law  Bep.  64. 

(h)  3Joii.ftL.2B4. 


(&}  1  Ad.  Cod.  B.  64. 
{d)  Cro.  Car.  351. 
(/)  MUw.  333. 
(A)  4BIO.C.C.136. 
(A)  3  ffing.  569. 
(«)  I  Salk.  119. 
(o)  2  Show.  300. 
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Counsel  has  induced  them  to  take  a  very  wide  range,  and  to  call  our  H.  T.  1857. 
attention  to  a  vast  arraj  of  writers  upon  the  Marriage  Law — ^not  of 
England  only,  but  of  the  rest  of  Christian  Europe — some  of  them 
authorities,  many  of  them  not  so,  it  occurred  to  me  during  the 
argument,  and  I  see  no  reason  to  alter  my  opinion,  that  much,  if 
not  the  entire,  of  this  learning,  was  beside  the  present  question; 
and  that  our  inquiry  into  this  case  is  materially  limited,  and 
must  be  to  a  great  extent  controlled,  by  the  decision  pronounced 
by  the  House  of  Lords,  in  the  case  of  I%e  Queen  v.  Millis. 
That  was  a  decision  of  the  highest  Court  of  Judicature,  from 
which  there  is  no  appeal,  and  by  which  every  inferior  tribunal 
(and  this  Court  is  to  that  inferior)  is  bound  ;  and  although  the  Law 
Lords  were  then  equally  divided,  upon  the  principle  "preeumitur 
pro  neganie"  I  consider  that  I  have  no  right  to  go  behind  it,  any 
more  than  I  would  have  to  canvass  the  weight  to  be  attached  to 
every  conflicting  opinion,  even  if  it  was  supported,  as  it  is,  by  the 
unanimous  decision  of  all  the  Judges  of  England.  It  was  there 
held,  and  the  law  by  that  decision  undoubtedly  is,  that  no  mar- 
riage ceremony  can  be  valid,  *^no  religious  celebration" — I  use  the 
language  of  Tyndal,  C.  J. — could  be  sufficient  to  constitute  a  valid 
marriage,  unless  it  is  performed  in  the  presence  of  an  ordained 
minister ;  that  is,  with  the  presence  and  intervention  of  a  minister 
in  episcopal  orders. 

I  confess,  with  this  judgment  before  me,  I  thought  that  very  much 
of  the  argument  of  Counsel,  erudite  and  elaborate  as  it  was,  either 
was  counter  to,  or  was  rendered  unnecessary  by,  that  decision ;  for  in- 
stance, it  strikes  my  mind,  that  the  whole  of  that  elaborate  argument 
addressed  to  us,  that  the  consent  of  two  parties,  expressed  in  words 
of  present  mutual  acceptance^  without  the  intervention  of  a  priest, 
constituted  a  legal  marriage  by  the  Common  Law  of  England,  has 
been  disposed  of  by  this  decision  in  The  Queen  v.  Millis;  and  it 
appeared  to  me  idle  to  attempt  to  shake  our  belief  in  the  authority 
of  that  decision,  on  that  point  at  least;  for  whatever  our  opinion 
might  be  as  to  the  reasons  on  which  that  authority  was  based  (and 
I,  for  one,  may  be  excused  for  presuming  to  express  my  concur- 
rence, not  only  in  the  decision,  but  in  the  reasons  assigned  for  that 
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V         "^i^,      y  positive  confltitations,  for  the  constitationa  of  H.  T.  1857- 
^         *«ft^         -^Z  Exch,Cham. 

Hi    i^  ^^kmL     ^  ^^®  statutes  published  by  the  Record  Gommis- 

^^'^w.    '^  109),  carry  us  back  to  the  year  940,  that  ''at 

^  41/  ^        hall  be  a  mass  priest  by  law,  who  shall,  by  God's 

^^^^tL^u   ^l*cir  union  to  all  prosperity."    And  in  the  year 

^«riu         after  the  Conquest,  the  canons  at  Winchester  were 

^  W        ^franc  in  these  terms : — *'  Further,  it  is  ordained  that 

^^  ^^  ^t^^       ^'oin  his  daughter  in  marriage  without  the  priest's 

'^0/7/^  ^)ther  marriage  shall  be  deemed  fornication."     And  in 

^^  tn  ^L.  ^^^red  years  later,  there  was  another  canon,  and,  be  it 


ifod      ^^^  *  at : — "  Let  no  faithful  man,  of  what  degree  soever,  marry 


iJe,   2%.  J  ^  ^^fej^ised  and  adopted  by  the  Common  Law  of  England, 
^^^i^t  in  public,  by  receiving  the  priest's  benediction." 


f      ,         ^«r«ius  in  puDiic,   oy  receiving   me  priesis   oeneoiciion. 

i>.  *^r.|fknona  of  our  law,  and  have  been  acted  on  throughout 

^^Atftt^urse  of  our  history  down  to  the  latest  period,  and  so 

^^'^ia^^iAve  been  by  the  highest  tribunal.     They  have  survived 

^^ia»kj^,of  the  conflicts  of  centuries,  civil  and  ecclesiastical,  the 

^ood  to  oier;  ^m^leie  dominion  in  this  realm  of  England  by  the  Papal 

^^iiCoQi^l^M  the  unreserved  introduction  of  the  general  canon  law  of 

^^Q^^jjLBnkB  to  the  successful  struggles  of  our  Catholic  ancestors. 

^/hB^gjt^^i&Qm  Strange  that  those  canons,  simple,  intelligible  and 

'^^  pnsent  (»  -^^^  ^'^^  preserved  to  our  own  time  unaltered,  even  at  the 

^ ^^^pi^seaceui''^^*  as  regards  this  country;   passing  strange  that  this 

^  ^  cekta^'^  satisfied  in  the  person  of  a  priest  in  holy  orders,  by  his 

'^^  iien  Kif  ^  ^oo^lf  clandestinely,  without  the  intervention  of  any  third 

femeat  betm^^^^  ^^  layman,  and  thereby  violating  all  the  ordinances  of 

^^4  totai  ^^  *  ^^^  ^  adopt  the  language  of  the  Counsel  for  the  plaintiff 


cootrm,^ 


r : — *'  Making  use  of  the  ceremonies,  the  prayers,  the  invo- 


^>^a  ^  •  '^  prescribed  in  the  most  solemn  part  of  that  most  impressive 
9  of^L  V^  of  the  Church  of  England,  in  a  manner  amounting  to  ab- 
^-  ^.  3j^  Wasphemy." 

^^Ia}^  authority  of  the  Book  of  Common  Prayer  is  not  disputed, 
HIqj^  f  Mold  it  be,  established  as  it  is  by  positive  Acts  of  Parliament ; 
aire  ^^^  Act  of  2  &  3  Edw.  6,  in  England,  and  17  &  18  Car.  2,  in 
^.  land.  Nor  is  it  contended  that  the  service  of  marriage  there 
tho   ^'^'^i  to  which  I  shall  refer,  could  have  been,  in  this  case, 
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H.  T.  1857.  performed  without  grave  and  serious  alteration.  But  it  is  ttid  ih 
marriages  Iiave  been  held  valid  where  admittedlj  there  hnt  hi 
departures  from  the  prescribed  forms,  and  serious  wonld  hti 
consequences  to  families  and  to  society  if  innocent  parties  nni 
be  held  responsible  for  the  faults  or  sins  of  omission  or  ooauBia 
of  the  ministering  priest  in  the  service  of  marriage.  The  icm  i 
this  remark  cannot  be  gainsayed;  and  perhaps  the  strongest  dui 
cases  in  which  the  departure  from  the  law  has  been  upheld  b  ^ 
in  which  the  person  celebrating  the  marriage,  though  holding  la 
self  out  to  be  a  priest  in  orders,  really  was  not  so,  and  jet  i 
marriage  has  been  held  good,  because  of  the  innocence  of  thepsris 
and  for  the  safety  of  society :  Hawke  v.  Carri  (a) ;  Weld  t.  Dm 
herlain  {b).  But  is  this  the  case  before  us  ?  If  this  marria^  i 
upheld,  it  must  be  because  of  the  act  of  one  of  the  parties,  witon 
knowingly  and  wilfully  a  transgressor  in  his  sacred  calling,  agii:' 
all  those  laws,  which  he,  above  all  others,  was  boand  to  maua:: 
whereas,  I  believe,  the  cases  of  marriages  upheld  where  banns  vr 
not  published,  or  license  obtained,  or  the  ring  not  given,  or .: 
forms  not  observed,  were  all  so  upheld  because  of  the  innoceoct  i 
the  contracting  parties ;  for  that  case  of  Holmes  v.  Holmes^  be* 
Dr.  Radcliffe,  cannot  be  firmly  relied  on  as  an  authority  on  ei.- 
side,  in  which  the  law  has  even  contemplated,  much  less  anthorb 
such  an  entire  departure,  not  only  from  the  letter,  but  the  spirit, 
the  Book  of  Common  Prayer,  as  the  validating  of  this  marriage- 
mands.  Departures  from  the  forms  in  the  Book  of  Common  Fraf 
have  been  allowed  and  sanctioned  by  the  law  and  authorities;  ^ 
this  I  am  not  surprised  at,  for  I  can  find  reasons  for  sach  &11^' 
ances  even  in  the  book  itself.  The  preface  to  the  Book  of  Comis 
Prayer,  prepared  as  it  was  in  the  best  period  of  our  language,  po- 
to  such  alterations,  and  I  will  read  the  passage.     It  states:—"^' 

■ 

**  find  that  in  the  reigns  of  several  princes,  of  blessed  memory,  »i£- 
*<  the  Reformation,  the  church,  upon  just  and  weighty  coDsidenti<^ 
**  her  thereunto  moving,  hath  yielded  to  make  such  alteratioo^  ^ 
'^  some  particulars  as  in  their  respective  times  were  thoogbt  coo^^ 
'*  nient,  yet  so  as  that  the  main  body  and  essentials  of  it  (as  weli-^ 

(a)  2  Hag.  Con.  B.  280.  {b)  2  Shoir.  900> 
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"'  the  chiefest  matenals,  as  in  the  frame  and  order  thereof)  have  H.  T.  1857< 

Exeh.  Cham, 
'*  still  continued  the  same  unto  this  day,  and  do  yet  stand  firm  and 

'*  unshaken,  notwithstanding  all  the  vain  attempts  and  impetuous 
'*  assaults  made  against  it.**  But  did  the  writer  of  that  preface  ever 
imagine  that  the  impressive  and  solemn  language  of  the  marriage 
cremonial,  which  I  shall  presently  read,  should  be  so  mocked,  dis- 
torted and  blasphemed,  as  it  must  needs  have  been  by  the  Rev. 
8.  S.  Beamish,  if  he  did,  as  we  must  take  it  upon  this  special  verdict 
he  did,  attempt  the  recital  of  the  marriage  service  ?  What  must  he 
have  first  done  ?  He  is  to  say : — "  Dearly  beloved,  we  are  gathered 
<'  together  here  in  the  sight  of  God,  and  in  the  face  of  this  congrega- 
*'  tion,  to  join  together  this  man  and  this  woman  in  holy  matrimony." 
And  to  the  persons  that  shall  be  married,  he  is  to  say : — "  I 
"  require  and  charge  you  both,  as  you  will  answer  at  the  dreadful 
*'  day  of  judgment,  when  the  secrets  of  all  hearts  shall  be  disclosed, 
**  that  if  either  of  you  know  any  impediment  why  you  should  not 
*'  be  lawfully  joined  together  in  matrimony,  ye  do  now  confess  it.'' 
Can  anything  be  more  solemn?  Are  these  requirements  to  be 
wholly  set  at  nought  ? — the  entire  intention  of  the  framers  of  that 
book  defeated? — ^by  whom?  By  a  minister  of  the  church  for 
which  that  book  was  made,  and  whose  duty  it  was  to  follow  and 
obey  it.  For  what  object  was  the  minister  present?  A  similar 
question  was  asked  in  7^e  Queen  v.  Millie:  and  Tindal,  C.  J.,  ob- 
served : — ^^  It  might  be  sufficient  answer  to  say,  to  marry  the 
*'  parties ;  perhaps  any  further  answer  is  unnecessary ;  but  it  occurs 
«<  to  me  that  the  words  of  modern  statutes,  requiring  witnesses  in 
*'  addition  to  the  minister,  seem  t6  justify  the  argument  that  he  was  to 
be  present  as  a  witness.  I  believe,  however,  it  had  a  more  solemn 
origin.  I  think  that  the  Church  of  England,  all  the  more  in  con- 
"  sequence  of  marriage  having  ceased  to  be  treated  as  a  Sacrament, 
*'  as  it  is  in  the  Roman  Catholic  church,  required  the  presence  of  a 
*'  priest  to  prevent  that  which,  in  the  language  of  Lord  Stowelli 
«« <  should  be  regarded  as  the  most  sacred  institution,'  from  passing 
**  into  a  mere  civil  contract.'' 

But  it  is  said  that  some  such  alteration  must  be  made  in  the 
Communion  service,  which  is  one  of  the  Sacraments  of  the  Church 


c< 
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H«  T.  1857.  of  EneUmd.      I  have  looked  into  this  pert  of  the  diardi  rt. 
and  I  find  no  Bach  analogy  between  the  two  serrioes.    If,  tbfi: 
analogy  for  such  a  departure  ia  to  be  found  in  the  Book  cfC: 
mon  Prayer,  npon  what  authority  can  this  marriage  be  s^asx^n- 
Where,  in  any  of  the  books,  is  there  a  case  in  which  so  moosr 
a  prodigy  in  law  and  religion  has  been  upheld  ?      In  consilj-. 
this  question,  in  The  Queen  v.  MiiiiSf  great  and  eminent  per*i 
trained  in  every  description  of  learned  lore,  not  confined  to  c- 
legal  learning,  but  thoroughly  acquainted  with  the  histoiy,  dii.  ^ 
eceleeiastical,  of  this  country,  from  the  earliest  periods  (I  ^. 
especially  to  Lord  Brougham  and  Lord  CampbeU),  song^t  to  tss. 
lish  this  position,  that  the  intervention  of  a  priest  was  not  we? 
sary,  yet  failed  to  adduce  a  single  instance  in  which  a  mair^ 
such  as  this  had  been  held  good  by  the  law  of  England — ^naj  su 
it  never  occurred  to  their  minds  to  suggest  the  probability  of  si/- 
case  as  the  present.    Anxious  they  were,  no  doubt,  to  msioUia  t: 
principle  established  by  Lord  Stowel  as  Scotch  law,  to  be  the  Uv 
England  t  great  motives*  moved  them-*— the  desire  of  nniformitj.u 
fear  of  consequences.    To  ascertain  the  state  of  this  law,  thej  v^' 
carried  back  to  periods  antecedent  to  the  Reformation,  and  mosi 
the  anthorities  were  taken  from  times  when  the  Church  of  En^^ 
was  in  communion  with  the  Church  of  Rome.    It  was  then  that  :i 
Common  Law  of  England  adopted  the  ordinances  of  the  Cbordi 
England,  requiring  the  presence  of  a  mass  priest  to  consiiw^'* 
lawful  marriage.     That  law  was  recognised  by  our  Saxon  aooesi^^ 
in  the  year  940,  a  century  before  the  Normans  set  foot  in  I^ 
land.     It  was  established  after  the  Norman  conquest     It  ^ 
not  changed,  but,   as  I  read  the  Book  of  Common  Pnjer,  it* 
enacted  at  the  most  solemn  period  of  the  history  of  the  cboR- 
of   England,    under    Edward  6,  and    carried  forward  at  enr 
period,  save  one,  the  short  interregnum  of  the  Commonwesltb'  ^' 
was  recognised  after  the  Restoration,  and  is  now  finally  declar«i  ^. 
the  decision  of  the  House  of  Lords,  a  decision  which  would,  io0J 
humble  judgment,  be  entirely  without  reason  or  justice  to  mpP^ 
it,  if,  in  the  case  of  the  marriage  of  a  clergyman,  it  could  be  &l^ 
by  his  own  act,  although  that  very  act  is  admitted  to  be  a gro**^ 
scandalous  violation  of  his  ecclesiastical  duty. 
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But  if  the  House  of  Lords,  in  order  to  arrive  at  their  decision,  H.  T.  1857* 
lad  carefully  to  consider  the  state  of  the  Ecclesiastical  Law  in  Roman 
[Catholic  times,  as  to  the  ceremony  of  marriage,  may  we  not,  in  this 
^ase,  have  a  similar  inquiry  into  the  state  of  marriage  itself,  and  the 
persons  who  were  allowed  to  marry,  at  the  same  periods  ?     I  have 
already  referred  to  the  constitutions  of  Edward.     The  very  first 
institute  of  that  King  will  be  found  to  enjoin  that  a  mass  priest 
should  be  chaste,  that  is,  as  a  reference  to  the  history  of  the  period 
will  show,  that  he  should  lead  a  life  of  celibacy.     Against  this 
institute  the  clergy  struggled ;  but  ultimately,  it  is  beyond  doubt, 
that  so  early  as  the  year  1015,  priests  were,  in  the  Church  of  Eng- 
land, forbidden  to  marry,  and  in  the  year  1073,  obliged  to  take  the 
vow  of  celibacy.      The  statute  1  Hen.  7,  c.  4,  clearly  shows  that 
down  to  that  period  the  marriage  of  a  priest  was  unknown  to  our 
law  ;   and  the  statutes,  31  Hen.  8,  c.  14,  and  32  Hen.  8,  c.  10, 
repealed  by  2  &  3  Edw.  6,  c.  2,  going  to  the  extent  of  making  the 
marriage  of  a  priest  felony,  demonstrate  that  sucli  a  union  was 
unknown  to  the  Common  Law.      Well  then,  if  this  be  so — if  the 
law  of  England,  a  century  before   the   Conquest,  and  from  that 
period  down  to  the  Reformation,  never  contemplated,  but  on  the 
contrary,  by  express  provisions,  forbad  the  marriage  of  priests  at 
all ;  and  if,  side  by  side  with  those  provisions,  run  the  stream  of 
authority  establishing  that  the  presence  and  intervention  of  a  priest 
was  necessary  to  make  a  lawful  marriage,  the  law  throughout 
intended  a  third  person,  the  presence  and  intervention  of  a  third 
person ;  and  surely  that  presence  and  intervention  could  not  em- 
brace, include  or  intend  the  marriage  of  a  priest  by  himself,  for 
no  such  marriage  by  himself  was  within  their  purview.     In  my 
mind,  all  the  exceptional  cases  which  have  been  mentioned,  the  law 
of  the  Commonwealth,  the  Act  of  Charles^  validating  marriages 
then  celebrated,  the  Colonial  statutes  dispensing  with  the  minis- 
tration of  a  priest,  the  cases  of  the  Jews  and  Quakers,  the  cases 
in  which  a  marriage  by  a  person  falsely  representing  himself  to 
be  a  minister,  the  position  laid  down  in  Hawke  v.  Corriy  all  with 
more  conclusiveness,  by  their  very  exceptional  character,  fortify  and 

maintain  the  position  of  The  Queen  v.  MiUU ;  and  although  cases 
vol..  6.  20  L 


154 


COMMON  LAW  REPORTS. 


BEAMISH 

V. 
BEAMISH. 


ic 


u 


H.  T.  1867*  may  be  pointed  out,  such  as  Foxeroffs  case  and  Dei  HeUk'tt. 

Exch,  Cham,       «  *         i  .  «  .  in 

' — -.-— ^     where,  though  a  priest  was  present,  the  marriage  was  heli 

which  would  seem  to  go  farther  than  the  law  is  at  present  r.; 

to  be,   yet  I  believe  all  these  difficulties  disappear,  bj  k-^ 

steadily  before  us  this  proposition,  enunciated    by  Chief  h< 

Tindal,  ''That  whatever  at  any  time  has  been  held   by  i\K  ^ 

"  of  the  Church  of  England  to  be  a  sufficient  religioos  ceremr: 

marriage,  the  same  has,  at  all  times,  satisfied  the  CommuQl 

of  England  in  that  respect ;  but  that  at  no  period  of  our  Lis 

**  will  it  be  found  either  that  the  Church  of  England  has  btli 

**  religious  celebration  sufficient  to  constitute  a  valid  marriage,  u:i 

"it  was  performed  by  an  ordained  minister,  or  that  the  Com: 

''Law  has  held  a  marriage  complete  without  such  celebra: 

The  Church  of  England,  no  doubt,  since  the  reign  of  Edw.  6 1 

Eliz.y  allows  her  clergy  to  marry;  but  the  Church  of  £ngla:. 

say  it  with  great  respect,  is  not,  as  some  have  flippantly  misr.fi 

sented  her  to  be,  a  negative  Christian  church ;  she  has  not  boon]] 

existence  on  the  mere  denial  of  what  went  before  ;  what  she  tlo:: 

proper  to  change  she  altered  ;  what  she^  did  not  alter  remains,  ^ 

the  contrary  be  shown,  and,  I  say,  continued  to  be  the  law  ot : 

Church  of  England,  and,  as  such,  was  adopted  and  recognised 

the  Common  Law.     The  law  of  marriage  is  so  far  altered  tL<: 

priest  may  marry ;  but  I  saj  that  can  only  be  lawful  matrisnc 

which,   in  the  language   of  5   &  6  Edw.  6,   c    12,   repealed  I 

1  Mary,  and  revived  by  1  •/ac,  c.  25,  shall  be  duly  had,  celebnii 

and  made ;  and  that,  I  say,  is  with  the  intervention  of  a  priesi  i 

holy  orders,  who,  with  submission  to  the  great  learning  ande 

perience  of  my  Brethren  who  decided  this  case,  and  of  those  v* 

are  to  decide  otherwise,  I  submit,  cannot  be  the  contracting  pt'^. 

I  am  told  that  this  is  a  matter  which  may  not  fall  into  a  precede: 

for  that  now  all  marriages  must  be  in  the  church.   I  do  not  think  "^ 

but  even  so,  I  should  arrive  at  the  same  conclusion.    I  belief^  ^ 

conclusion  to  be  consistent  with  common  sense  and  justice,  and  tbaii 

will  contribute  to  the  good  order  of  society,  and  sustain  the  sacredne^ 

of  the  marriage  rite,  which  is,  in  my  opinion,  the  very  pivot  ^^ 

weli-regohited  community.    I  believe,  too,  that  it  is  in  aoconUc^'^ 
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with  tbe  law,  and  the  reason  and  policy  of  the  law,  and  reconcileable  H.^  T.  1857> 

„,                ,*.                        1             »          t^    1^     •    3                If    Ftsecht Cham, 
at  all  pomta  to  the  plain  untortured  meaning  of  the  judgment  ot     ^— .^ 

BEAMISH 

the  House  of  Lords,  in  the  case  to  which  I  have  referred;  and  I  am  ^^ 

therefore  of  opinion  that  judgment  should  be  for  the  plaintiff  in     beamish. 
error. 

GrBEENE,  B. 

'      The  question  in  this  case  is,  whether,  according  to  the  law  of 

Ireland  (which  is  the  same  as  that  of  England  was  before  the 

'  passing  of  the  English  Marriage  Act,  26  G,  2,  c.  33),  this  marriage 

'  was  valid  ?  The  Court  of  Queen's  Bench,  consisting  of  three  Judges 

'  (my  LoED  Chief  Justice  not  having  been  present),  determined  that 

it  was — one  of  the  Judges  of  that  Court  holding  that  a  contract 

per  verba  de  preesenti  between  a  man  and  a  woman,  to  take  each 

other  for  husband  and  wife  is,  per  se,  sufficient  to  constitute  a 

i  complete  and  perfect  marriage  in  point  of  law.     The  other  two 

.  Judges,  however,  do  not  appear  to  have  acted  upon  this  broad 

I  proposition ;  but,  assuming  and  considering  that  the  intervention 

'  of  a  clergyman  would  be  required,  they  held  that  the  exigency  of 

;  the  law  in  this  respect  was  satisfied.      They  treated  the  marriage 

>  as  irregular  only,  and  not  void. 

When  the  case  was  first  argued  before  us,  it  was  not  con- 
tended on  the  part  of  the  defendant  in  error,  that  a  mere  contract 
per  verba  de  prcBsenii  would  have  been  sufficient,  had  Mr. 
Beamish  been  a  layman ;  it  was,  on  the  contrary,  conceded,  that 
since  the  decision  in  the  cases  of  Regina  v.  Millie  {a)y  and  Ca- 
^  therwood  v.  Caslon  (6),  such  contract  would  not  have  been 
sufficient.  On  the  second  argument,  however,  it  was  broadly 
asserted  that  Regina  v.  Millie  had  decided  nothing — the  Law  Lords 
in  the  House  of  Lords  having  been  equally  divided  in  opinion. 
The  prisoner,  Millis,  was  acquitted  by  a  judgment  of  the  Court 
of  Queen's  Bench,  and  that  judgment  was  affirmed  by  the  House 
of  Lords.  If  the  proceeding  in  the  Court  of  Queen's  Bench  was 
not  a  judgment  against  the  validity  of  the  marriage,  I  am  at  a  losa 

(o)  10  CI.  &  FixL  534.  (6)  13  H.  &  W.  261. 
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EL  T.  1857.  to  aeeount  for  the  fnsging  of  the  Act  5  &  6  Fi^^  c  1 13,  inm£: 

after  that  proceediDg,  TalidjUing  nuuriages  bj  PresbyteriAn  ck] 

men,  eTidentij  pointing  to  the  dedsioii  in  Regima  y.  MiUu.  k 

hj  the  sobseqaent  Act  of  6  ^  7  Vwe^  c  39,  the  like  confim:. 

is  given  to  marriages  of  the  same  nature  had  simee  the  pafsii^- 

the   Act  of  the   preceding  jear.      These   are   enaetimg  zd 

dedaraiary  statutes.    To  saj  that  there  was  no  jadgment  c: 

Hoose  of  Lords»  is  lo  saj  that  George  Millis  is  liable  to  cosrii 

on  the  indictment.    There  is. a  judgment  on  record  in  the  Hj 

of  Lords.    The  Court  of  Exchequer  in  England  treated  tbc  ]i 

ment  as  a  decision,  and  oondosiye,  and  so  mast  we ;  and  I : 

add  that,  Wiiee  the  jadgment  in  the  Honse  of  Lords,  the  Legiibi 

again  confirmed  snch  marriages  as  that  of  Millis — ^for,  bj  '  i 

1%.,  c.  81,  s.  13,  a  similar  enactment  is -made.     The  LegbL: 

have  thus  themselves  rocognised  the  case  of  Regina  y.  MxlU 

establishing  the  antecedent  law.     All  we  have  to  do,  tberelcr, 

to  examine  what  the  case  of  Regina  v.  Millis  establishes,  wj 

in  my  opinion,  is  this :  that  it  is  essential  to  the  validitj  i 

marriage  at  the   Common  Law  in  Ireland,  that  some  relin 

ceremony  or  solemnity  shall  be  performed   or  take  place  n 

presence,  and  with  the  intervention  of,  a  minister  in  holy  orii 

The  only  question  with  which  we  have  to  deal  is,  whether  i 

rule  of  the  Common  Law   has,  in  its  true  spirit,  substance  i 

meaning,  been  complied  with  under  the  circumstances  detaik-i 

this  special  verdict ;  that  is,  whether  the  ordained  minister,  vii 

presence  and  intervention  are  thus  required,  may  be,  as  Mr.  Bess 

here  was,  the  husband  himself?    It  is  to  be  recollected  \hii\ 

marriage  in   Regina   v.   Millis  was   held  voidy   and  not  in^? 

irregular^  that  is,  that  if  there  be  not  the  presence  and  inteirecti 

of  a  clergyman,  the  marriage  is  a  nullify  ;  so  that  if  the  clei^ 

who  officiated  in  this  instance  was  not  such  a  person  as  oog^^ 

have  been  present  and  intervenient,  within  the  true  meaning  ^ 

intent  of  the  rule,  the  marriage  was  not  a  valid  though  inffJ 

one,  but  was  absolutely  void.    In  every  instance  which  I  haveb<0 

able  to  discover,  where  the  validity  of  a  marriage  solemoiseif  ^ 

minister  or  person  in  holy  orders  has  been  the  subject  of  discQ^^"^ 
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such  minister  has  been,  or  been  considered  as,  a  third  party,  not  H.  T.  1857* 

Exch,  Cham, 

as  here,  a  person  filling  the  character  as  well  of  husband,  or  con- 
tracting party,  as  also  of  solemniser  of  the  marriage  rite.  The 
possibility  of  such  a  state  of  facts  as  we  have  here  to  deal  with 
does  not  appear  to  have  been  erer  contemplated,  nor  is  the  remotest 
allusion  made  to  what  would  be  the  law  in  such  a  case.  This 
circumstance  is  not  without  some  degree  of  weight  in  a  question 
with  respect  to  which  usage  and  custom  must,  to  some  extent,  be 
taken  into  consideration  in  aid  of  inference  and  analogy. 

We  must  start,  as  I  conceive,  with  the  exposition  of  the  Common 
Law  by  the  Judges  in  England  through  Lord  Chief  Justice  Tindal, 
and  sanctioned  by  the  House  of  Lords,  in  Regina  ▼.  Miliis,  namely, 
that  it  is  essential,  in  order  to  constitute  a  legal  marriage,  not 
merely  that  a  man  and  woman  shall  contract  to  become  husband 
and  wife,  but  that  some  religious  ceremony  shall  be  stiperadded-^ 
that  is,  the  contract  and  the  solemnity  are  to  be,  as  it  were,  distinct ; 
that  the  one  should  be  added  to  the  other.  Chief  Justice  Tindal 
evidently  supposes  the  contract  and  the  religious  rite  not  to  be 
identical.  Adverting  to  the  obscurity  in  which  the  question  was 
involved,  he  thus  expresses  himself  (a): — '*It  may  well  become  us, 
''the  Judges  of  England  of  the  present  day,  when  for  nearly  a 
'^  century  the  whole  doctrine  relating  to  contracts  of  marriage,  as 
"contradistinguished  from  marriage  itself^  has  become  nearly  a 
"  dead  letter  in  our  Courts,  to  confess  that  the  subject  is  involved 
'*  in  still  deeper  obscurity  than  in  the  time  of  our  predecessors,  and 
'*  to  confess  ourselves  unable  to  trace  out  and  define  the  boundary 
"  between  the  contract  and  the  marriage  itself  with  absolute  oer- 
"  tainty."  Having  thus  expressly  and  pointedly  taken  the  distinction 
between  the  contract  and  the  religious  sanction  which  is  to  be 
superadded,  and  stated  that  there  must  be  both  the  civil  contract 
and  the  religious  ceremony,  he  says,  that  the  former,  namely  the 
civil  contract,  has  always  remained  the  same ;  but  that  the  latter, 
namely,  the  religious  ceremony,  has  varied  from  time  to  time,  accord- 
ing to  the  variation  of  the  laws  of  the  Church.     Of  these  variations 


(a)  10  CI.  &  F.  654. 
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H.  T.  1857.  he  cites  instances,  and  draws  the  condasion  that  the  law  c: . 
land  in  these  particalara  has  followed  that  of  the  Spiritual  Ccj 
Marriages  are  bj  our  law  regulated,  in  his  opinion,  not  by  l 
general  Canon  Law  of  Europe,  still  less  by  the  Civil  Law, :: 
solely  by  the  King's  Ecclesiastical  Law,  as  established  and  aduLi' 
tered  in  England.  Such  also  seem  to  have  been  the  opinion 
the  Lord  Chancellor  and  of  Lord  Cottenham  (a). 

This  being  so,  we  must  endeavour  to  discover  what,  accorr. 
to  the  Common  Law,  thus  influenced  and  modified  hj  the  doctn- 
and  usage  of  the  Ecclesiastical  Courta,  is  the  meaning  and  ^  - 
of  the  rule  which  requires  that  there  shall  be   a   celebration 
marriage  by  a  person  in  holy  orders.     Let  us  first  examine  wi^ 
was  understood  by  it  in  Regina  v.  Millis.    In  the  judgment  btj:^ 
my  Brother  Cbampton  states,  that  it  appeared  to  him  that :: 
Judges  who  presided  in  Regina  v.  Millis  would  have  decreed  l 
present  marriage  good.     With  the  greatest  respect  for  his  opm- 
I  feel  compelled  to  say,  that  I  draw  a  different  conclusion  from  ibe: 
expressions.     It  appears  to  me  that  every  Judge  who  pronoanct. 
any  opinion  in  that  case,  as  well  those  who  admitted,  as  those  w': 
denied,  the  rule,  understood  that  rule  to  be — ^that  the  presence  i^- 
intervention  of  a  third  party  was   the   thing  contemplated  s^^ 
intended  by  it.     When  a  contract  or  act  between  the  parties  is  ^i■• 
to  be  incomplete  or  invalid,  unless  there  be  the  **  interventk:i.' 
or  "  presence,"  or  "  ministration,"  of  a  clergyman ;  or  when  h  •' 
said  that  no  marriage  is  good  unless  it  be  "before"  a  clergp^ 
or  unless  a  priest  shall  be  "at"  the  nuptials,  or  unless  tbej  be 
celebrated  "  by"  a  priest  or  "/>«r  Presbgierum^'*  or  "  coram  Sae^' 
dotey*'  or  with   the  "  interposition  "  of  a  priest — when  these  &&- 
similar  expressions  are  used,  the  natural  construction  and  infereoce 
iSy  that  those  who  so  speak  refer  to  some  person  other  than  &Q^ 
different  from  those  who  contract.    To  some  of  those  expression' 
I  shall  presently  advert ;  but  before  I  do  so,  I  shall  trace,  so  ^  i 
as  my  research  has  enabled  me  to  do,  the  history,  policy,  and  objects 

• 

of  the  mlci  and  the  understanding  which  has  prevailed  as  to  ^ 


(a)  10  CL  &  F.  876. 


COMMON  LAW  REPORTS. 


159 


BEAMISH 

V, 
BEAMISH. 


construction,  with  the  view  of  considering  how  far  what  has  taken  H.  T.  1857. 
place  in  the  present  case  is  a  substantial,  even  though  a  literal, 
compliance  with  it. 

Originally  it  was  held  that  marriages  ought  to  be  celebrated 

in  facie  ecclesits^  and  that  otherwise  they  were  not  valid,  that  is, 

in  the  church  :  Foxcrojfs  case  (a).     The  reason  of  this,  as  I  collect, 

^was  tjiftt  the  church  was  to  witness  the  ceremony  which  was  to  be 

performed  by  the  priest  or  minister,  as  its  representative.     There 

must  have  been  a  person  in  holy  orders,  and  a  ceremony  in  the 

church.     This,  I  think,  clearly  meant  that  the  minister  was  to  be 

a  third  party.     This  strictness,  it  is  true,  was  subsequently  relaxed, 

so  far  as  relates  to  the  place  of  celebration,  as  appears  from  Weld 

V.  Chamberlain  {h\  where  words  repeated  after  a  person  in  holy 

orders  were  held  to  be  sufficient.     This  case,  whilst  it  determined 

that  parties  need  not  be  married  in  church,  manifestly  implies  that 

the  minister  whose  words  are  to  be  *'  repeated "  is  to  be  a  distinct 

person  from  the  husband;   and  in  every  case  where  a  marriage, 

though  irregular,  has  been  sustained,  the  clergyman  appears  to  have 

been  a  third  party.     In  Haydon  v.  Gould  (c),  it  is  stated  that  the 

constant   form   of  pleading  marriage  is   *'per  presbyterum  sacris 

ordinibus  consiituium,"     Chief  Justice  Tindal  (d)  understands  this 

to  mean,  that  there  must  be  the  presence  and  intervention  of  a 

priest.     Now,  if  I  am  asked  would  Chief  Justice  Tindal  have  said 

that  in  this  case  there  had  been  such  presence  and  intervention, 

whether  he  would  have  considered  this  marriage  to  have  been  duly 

celebrated  by  Mr.  Beamish  in  his  own  presence,  and  through  the 

intervention  of  himself,  I  should  unhesitatingly  say  that  he  would 

not.    Again,  in  page  667»  he  thus  expresses  himself: — "When  it  is 

**  asked,  what  had  the  priest  to  do,  or  what  had  he  to  say  ?  the 

«<  answer  must  be  that  he  married  them^  and,  in  so  doing,  used  such 

«'  form  of  words  as  were  customary  at  the  time  of  performing  the 

« ceremony."     Can  any  doubt  that  Chief  Justice  Tindal  is  here 

speaking  of  three  persons  ? — '*  he "  is  to  marry  "  them,"  viz.,  the 

man  and  the  woman.      Nay,   the  very  question  which  he  thus 


(a)  1  BoU.  Abr.  359. 
(0  1  Salk.  119. 


(6)  2  Show.  300. 
(<0  10  CI.  &  Fin.  667. 
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H.  T.  1857.  answers  neoessarilj  implies  as  much ;  for  no  one  could  ask  so  al>. 
a  question  as,  what  is  the  priest  (t.  e^  the  husband)  to  do: 
what  is  the  priest  (t.  e.,  the  husband)  to  say?  The  qco^^ 
supposes  necessarily  that  the  priest  is  not  to  be  the  contr^c. 
otherwise  the  absurd  inquiry  would  be,  is  the  contractiDg  pr 
to  say  or  do  anything  ?  No  rational  person  would  put  such  a  qr 
tion.  Again,  in  p.  682,  in  citing  the  decree  of  the  Coqdcl 
Winchester,  a.  n.  1076,  which  was,  that  a  marriage  withoo: : 
benediction  of  the  priest  should  not  be  good,  it  is  plain  that  CL: 
Justice  Tindal  understands  the  priest  to  be  a  different  person  t: 
the  husband ;  so  also  in  page  581,  in  the  passage  quoted  lv 
De  Burgo's  book:  **De  minisiro  hujua  sacramenii  notandum-: 
"  quod  nam  requiritur  alius  minister  distinctus  ab  ipsis  eontnk^ 
*^  iibus^'*  and  "  Patei  etiam  quod  ad  eollationen  hufus  saerum'i 
*^non  requiritur  ministerium  sacerdotiSf  et  quod  ilia  benedici 
'*  siuerdotalis,  quanquam  solet  presbyter  facere  sive  prof  em  nf 
**conjugeSj  sive  aliae  orationes  ab  ipso  prohUae,  non  sunt  fr^*^ 
** saera$nenti  nee  de  ejus  essentia"  No  doubt  can  be  eotertai^ti 
that  the  minister  referred  to  is  a  third  party :  the  passage  b: 
merely  states  that  the  presence  of  the  priest  is  not  necessary'^ 
confer  upon  the  marriage  the  character  of  a  sacrament,  for  tbar  :: 
parties  themselves  do ;  but  observe  that  the  question,  in  refrri 
to  the  priest,  calls  him  distinctus.  So  in  the  passage  ^^Inhibt^^ 
**  est  contrahere  nvptias  occulte  sed  publiee  coram  saeerdotSj  nt 
**nt^tiae  in  Domino  eontrahenda"  Would  such  a  marriages 
that  celebrated  by  Mr.  Beamish  be  good  within  this  rule  P  ^^'' 
it  be  publiee  coram  sacerdote  ? 

Let  us  now  see  what  Lord  Brougham's  view  of  this  matter  wo  J 
probably  be,  judging  from  his  language,  when  arguing  against  t:i 
necessity  of  a  minister.  What  was  his  construction  of  tbe  i^ 
that  there  must  be  a  minister  ?  He  describes  the  marriage  p^ 
verba  de  prmsenti  as  one  at  which  no  priest  assisted  ;  and  agai^  < 
a  marriage  "  without  the  intervention  of  the  church  or  its  mws^ 
(p.  701).  It  is  manifest  that  he  treats  the  minister  as  the  represect. 
tive  of  the  church ;  so,  at  p.  706,  "  A  contract  to  take  one  another  t^^ 
'*  husband  and  wife  is  only  a  contract  to  live  as  such,  and  it  i£  ii^^ 
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'*  tical  with  the  same  contract  repeated  before  a  priest,  and  with  his  H.  T.  1857- 

**  aid.**    Can  it  be  supposed  that  by  "  priest"  here  his  Lordship 

means  "husband,"  although  he  be  a  priest?    In  p.  717»  he  again 

uses  the  words  "sacerdotal  presence  and  aid."    Aid  to  whom? — 

To  the  contracting  parties.    In  p.  719}  he  speaks  of  the  "inter- 

^*  position  of  the  sacerdotal  office,  or  the  presence  of  any  one  in  holy 

**  orders,"  intimating  that  the  priest  attends  in  his  official  character. 

Again,  "the  church  was  always  anxious  to  interfere."    It  seems 

to  me  that  it  would  be  rather  strange  to  call  a  clergyman's  marriage 

of  himself  the  interference  of  the  church. 

Lord  Abinger,  in  like  manlier,  understands  the  law,  as  expounded 
by  the  Judges,  to  be,  that  by  the  Ecclesiastical  Law  the  presence 
of  a   person  in   holy  orders   is  necessary.    Lord  Campbell  thus 
expresses  himself  (p.   741)  : — "  Were  a  priest  in    orders    to    be 
accidentally  present  at  a  betrothment,  it  would  not  be  ipsum 
mairimoniumJ*    Is  it  to  be  supposed  that  Lord  Campbell  could 
refer  to  one  of  the  parties  to  the  contract  as  being  acddenially  pre-* 
sent?     He  subsequently  states  (p.  741)  the  question  to  be,  whether 
a  marriage  can  be  valid  without  the  presence  of  a  person  in  holy 
orders  ?  (p.  750) ;  and,  adverting  to  the  decree  of  the  Council  of 
Trent,  he  says  (p.  753) : — "  Even  under  the  decree,  the  priest  is 
present  only  as  a  witness."    I  do  not  see  how  Lord  Campbell  could, 
consistently  with  the  doctrine  laid  down  by  him,  hold,  in  such  a 
case  as  the  present,  that  assuming  a  priest  to  be  necessary,  that 
priest  may  be  the  husband.    I  do  not  understand  any  person's  being 
a  witness  to  his  own  act.     So,  in  alluding  to  the  practice  of  the 
Church  of  Bome,  he  says : — "  That  church  was  most  anxious  that 
"marriages  should  be  celebrated  publicly,  in  the  presence  of  a 
**  priest ;  first,  for  the  laudable  purpose  of  preventing  improvident 
**  unions  ;   and  secondly,  for  the  excusable  purpose  of  exacting 
"fees  from  the  faithful."    The  "priest"  here  referred  to  cannot 
be  the  bridegroom,  as  appears  from  the  word  "publicly;"  besides 
which,  neither  publicity  nor  the  exaction  of  fees  could  be  the  result 
of  a  clergyman  mai^rying  himself. 

What  is  the  language  of  Lord  Denman?    He  considers  the 
intervention  of  a  priest  to  have  been  required,  in  order  to  insure 
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H.  T.  1 857.  soUmni^  and  pubiieity  :  neither  of  these  can  be  ttcir^ 
the  clergyman  may  marry  himself,  as  Mr.  Beamish  did  ir ; 
present  case.  Again,  commenting  npon  the  Municipal  L 
of  King  Edmundf  he  says : — *'  They  prescribe  what  shall  be  h 
"  though  most  imperfectly ;  they  reqaire  the  presence,  at  tk 
"  mony,  of  a  mass  priest — a  description  not  very  intelligible. ; 
**  explained  as  meaning  a  priest  in  holy  orders,  presbyterum  tsei 
**  ardiiMus  eansHiuium.  This  priest  is  not  required  to  iak  i 
"  part  in  the  proceedings.  This  is  qaite  consistent  with  the  a 
"  position  Aai  the  want  of  notoriety  was  the  evil  to  be  remd 
**  and  that  the  remedy  would  be  found  in  the  presence  of  tbe  c 
**  respectable  neighbour  to  attest  it,  and  if  one  belonging  to  t 
**  only  lettered  class,  by  whom  it  might  be  recorded ;  bat  bin 
"reconcile  with  the  notion  that  a  religious  rite  was  essentiflltoi 
**  validity  of  the  contract"  Here  Lord  Denman  actual! j  usei  a^ 
argument  why  no  religious  rite  was  essential  to  the  oootnc 
that  the  purpose  for  which  the  laws  of  King  Edmund  required : 
presence  of  a  priest  was,  in  order  that  the  priest  should  attest  i 
record  the  marriage.  I  cannot  bring  myself  to  believe  that  I^ 
Denman  considered,  or  would  consider,  that  the  rule  requinci 
priest — ^if  it  were  a  rule — ^would  be  satisfied  by  a  priest  and  a  wos 
marrying  without  the  presence  of  any  other  person.  Further  i 
(p.  812),  he  argues  against  the  necessity  of  the  intervention  c: 
priest,  by  stating  that  in  early  ages  the  attendance  of  a  priest  m^ 
be  impossible,  or  might  be  improperly  refused,  and  that  the  nu& 
ought  not  to  depend  upon  his  caprice— reasoning  utterly  iospp 
cable  and  unmeaning,  except  upon  the  supposition  that  some  \e^ 
different  from  the  husband  himself  is  contemplated.  Lord  DeoBi 
therefore,  as  well  as  Lord  Campbell,  appears  to  me  to  di^  ^ 
gether  from  the  view  stated  to  have  been  taken  by  the  Court 
Queen's  Bench — ^namely,  that  it  was  not  in  the  character  of  >*^ 
ness  that  the  priest  was  caUed  upon  to  intervene. 

Let  us  now  see  what  the  Lord  Chancellor's  understanding  of  t^ 
matter  was.  He  refers  to  a  learned  book,  published  in  the  J^ 
1632,  entitled  <«  The  Wfiman'e  Lawyer^  which  sums  up  the  vrittf 
views  of  the  laws  in  these  words :— ^'  On  earth,  if  the  priest  leev 
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celebrated  marriage,  the  Judge  saith  no  legitimate  issue''  (p.  848);  H.  T.  1857* 
.bat  isy  unless  the  priest  be  satisfied  of  the  marriage,  the  law  does 
lot  recognise  it.    Could  this  mean  that  the  husband  shall  see  or  be 
satisfied  of  his  own  marriage  ?     And  again : — *^  Originally  it  (the 
marriage)  ought  to  have  been  in  the  church.    The  ceremony  is 
well  known:  it  had  been  in  use  for  many  hundred  years,  and 
**  corresponded  in  substance  with  the  present  form."    And  he  quotes 
Liyndwood's  explanation  of  *'  in  facie  eecUsioT — ^namely,  '*  in  eon- 
speeiu  eceUiimj  populi  seiiieet  eangregati  in  eceleHa.^    It  appears 
clear  to  me  that  the  Lord  Chancellor,  in  these  passages,  looks  upon 
the  priest  as  witnessing  the  ceremony ;  and  such,  also,  I  thiok,  was 
Lord  Cottenham's  opinion ;  for  we  find  him,  in  p.  877,  defining  a 
marriage  by  a  priest :— **  The  intervention  of  an   ecclesiastical 
authority ;"  that  is,  the  priest  is  present  in  an  official  or  authorita- 
tive character— in  other  words,  a  character  independent  of,  and 
essentially  distinct  from,  the  character  of  a  contractor.    From  all 
these  expressions  of  the  several  Judges  in  The  Queen  v.  Mittii^  it 
appears  to  me  that  both  those  who  supported  and  those  who  opposed 
the  opinion  that  the  Common  Law  requires  the  intervention  of  a 
minister  in  holy  orders,  understood  that  requisition  to  be,  that  the 
minister  is  to  be  a  third  person,  and  that  not  one  of  them  supposed 
that  he  might  be  the  husband. 

I  now  come  to  the  inferences  fairly  to  be  drawn  from  the  language 

of  other  authorities,  and  the  expressions  of  text-writers^    By  the 

institutes  of  Edmund^  the  duty  of  the  mass  priest  was  ^^adunare^ 

the  parties.      So  in  Lyndwood  (a)  : — *'  Ne  dent  sUn  Jidem  muiuo 

"  de  matrimonio  eonirahendo,  nisi  in  loco  ceUhri  coram  publieie  ei 

^^pluribus  personis  €ui  hoe  convoccUisJ*    Sanchez  (b)  states  the 

priest  to  be  there,  *'  more  in  the  character  of  a  witness  than  of  an 

officer;"  and  Sanchez  requires  him  to  ''receive  the  declared  con- 

'*  sent  of  the  respective  parties,  and  not  to  put  the  form  of  consent 

'*  into  their  mouths,  and  ask  them  if  they  adopt  it."    Here  a  third 

party  is  clearly  intended.    Zallinger  {c)  says  : — '^  Munas  parochi 

**  matrimonio  assietentis  eitum  non  est  in  actu  quodam  ordinis^  ant 

"  exerdtio  propria  jurisdictioniSj  sed  in  praesentia  ipsius  tanquam 

(a)  B.4,  tit.  1,  271.  (6)  B.  8,  297-8. 

(e)  10  CL  &  Fin.  603. 
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*'  det  sedesiae^ — showing  that  the  priest  attended  as  the  itp- 


sentatiTe  of  the  chnrchi  or  its  delegate,  and  in  a  character  ^i . 
BBAXISH.  distinct  from  a  party  to  the  contract  This  is  qnite  masE^: 
with  the  notion  that  the  priest  was  not  intended  as  a  witness.  Tz 
is  the  meaning  of  "speeialiter  autharizati  f*' — aothorised  bj  i 
chorchy  accredited  as  its  representative,  accredited  to  the  pir:^ 
Who  is  to  give  testimony  to  the  church  ?  Is  it  the  man 
person  ?  Manifestly  not.  The  canon  of  1175  (a)  is :— *^Ld] 
**  fidthfol  man,  of  what  degree  soever,  marry  in  private,  br. 
'*  puhliCy  by  receiving  the  priest's  benediction."  The  husband  cas^ 
receive  the  benediction  from  himself.  And  as  cited  from  the  m 
stitntions  of  Archbishop  Reynolds : — "  Let  the  priest  often  h. 
**  sach  as  are  disposed  to  marry,  to  plight  their  troth  anywhere  I 
''  in  some  notable  place  before  priests  "  (&).  The  canon  of  Lu&c 
in  1070,  contains  this  injunction : — "  Let  no  man  give  his  hup 
or  kinswoman  in  marriage  without  the  priest's  benedictioo*  i 
Could  this  mean  the  benediction  of  the  party  to  whom  the  dan::' 
is  to  be  given  ?  In  a  decretal  epistle  of  Pope  Evaristus,  is  i 
second  century (li),  the  decree  is: — **Incestum  haberi  cok^^ 
eui  saeerdos  non  CLdJvisset  caniecrassetgueJ*  In  Seideu  Uz,  E^ 
lib.  2,  c.  28,  p.  212,  is  this  passage : — "  Ipse  contractus  solunun 
«<  a  contrahentibus,  nee  prtBeunU  et  intervenietUe  antistite,  :^ 
**  ministro  sacro,  fiebat :  subinde  autem  t>  solebat,  sacronun  gm 
<*  cum  reliquis  quorum  pnBsentia  habita,  ne  clandestinum  fc: 
*'  matrimonium."  The  words,  '*  praseunte "  and  "  interreniec^ 
seem  inconsistent  with  the  idea  that  the  husband  and  the  ^ajiU:^ 
may  be  one  person.  And  referring  to  Pope  Evaristus'  deciee,! 
quotes  thus : — "  Non  fit  conjugium  nisi  sponsa,  &c,  et  sno  temp! 
"  sacerdotaliter  (ut  mos  est)  cum  precibus  et  oblationiboB  a  toa 
^'doU  benedicatur."  In  p.  213,  Selden  infers  from  the  decree  ;^ 
^' Benedictionem  sacram,  eamque  a  sacro  ministro  printa*^ 
"nuptiis  necessario  in  Christianismo  semper  adhibendam."  ^ 
in  p.  214,  citing  Firiceius  (a.  d.  390) :— '*  Ola  benedictio  ^^ 

(a)  10  CI.  &  Fin.  617.  {h)  Ihid,  619. 

(c)  Ihid,  640.  (<0  Br.  Hob.  &  Wife,  20S  ». 
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nupturas  sacerdos  imponit,**     So  p.  215 : — "  Nee  tamen  omnino  H.  T.  1857. 

Exch,  Chanu 
"evincitur,  ^si  contrahendi  actui  Bacrum  necessario  inierfuisse     « , ' 

BE  AMTWH 

'<  ministram.**    All  these  passages  clearlj  imply  the  intervention  of  ^^ 

the  priest  as  a  third  party.    In  referring  to  the  fourth  Synod  of    bbamish. 
Carthage  (a.  b.  398),  Selden  thus  quotes  from  it : — **  Sponsw  et 
sponsa  cum  benedicendi  sunt  a  sacerdote."    In  like  manner  the 
heading  of  the  88th  canon,  apud  Spelman,  is-—"  Quomodo  bene- 
dicendi sunt  sponsus  et  sponsa."    From  this  canon,  Selden  (p.  216) 
deduces  this  proposition — '^  Contrahatur  matrimonium  in  praasentia 
sacerdotis/',  and  '*  nuptias  non  solum  a  sacro  ministro  solere  sed  et 
ejusdem   interyentu  contrahi ;    aut    contractum   ante  a  sponsis 
initum,  denuo,  ipso  praeunie  celebrari ; "  prsoeunte  ;  t.  «.,  that 
the  *'sponsi"  (both)  should  follow  the  priest     He  must,  therefore, 
be  different  from  either.     "Non  quod  solennia  h»c  sacra  adeo 
necessionum  in    foro  intemo,   ut  aiunt,  matrimonio  haberetnr, 
ut  citra  hoc  initum   aut  nullum    sstimaretur    aut    non    plane 
yalidum,  quod  libero  consensu  factum."    And  in  a  subsequent 
place  he  uses  the  words  ^^adhiberi  ministrum,"  and  "nisi  adeii 
minister."    In  the  passage  from  Sanchez  (o),  which  treats  of  the 
question  whether  marriage  be  a  sacrament  unless  there  be  a  minis- 
ter, the  minister  with  reference  to  whom  the  point  is  argued  must 
be  a  third  party,  as  is  to  be  implied  from  the  very  question  itself. 
The  like  inference  is  to  be  drawn  from  the  language  of  Sanchez 
(p.  121),  as  to  the  words  to  be  used  by  the  minister — "  JEgo  vos 
eonjungo  ; "  as  also  from  his  words  {b)  : — "  Non  debet  interesee 
sacerdoaJ*    Lyndwood  ProvindaU  (p.  273),  referring  to  the  pro- 
hibition to  clergymen   to  officiate  at  marriages  without  previous 
bannsy  in  note  a,  with  respect  to  the  words  "  inieresse"  gives  this 
reason  : — "  Sacerdoii*   namque   non    debent   interesse   aeiui   qui 
**geritur    contra  jura    similiter    nee    testis    testamento    usuarii 
"  mani/esti/*    Here  the  priest  is  considered  in  the  nature  of  a  wit- 
ness.    Ayliffiit^s  Parergon  (p.  864)  refers  to  the  canon  as  requiring 
the  married  persons  to  receive  the  benediction  of  the  priest.    He 
says,  that  though  marriage  was  by  the  Canon  Law  interdicted  to 
the  clergy,  yet  that  law  was  not  received  in  England,  for  the 

(a)  21  Xi6.  2,  Disp.  6.  (6)  Lib,  7,  DUp,  106. 
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H.  T.  1857.  British  clergy  had  their  wives  when  the  Saxons  rated  heR;u^ 
he  enjB  that  the  priests  in  England  kept  their  wives  long  after  •k 
Conquest  If  this  be  so,  the  rules  rekting  to  marritges  tcJ 
apply  to  them;  yet  we  have  no  allusion  made  in  anj  antkq 
of  that  period  to  a  priest  or  clergymaa  marrying  himself  to  c 
woman. 

So  in  the  decided  cases,  when  the  clargyman  is  mentioDed, 
third  person  seems  to  be  uniformly  intendedi  as  in  Holder  v.Did 
ensan(a)j  in  an  action  for  breach  of  promise  of  marriage,  hi 
admitted  and  acquiesced  in  that  the  presence  of  the  priest  li 
third  party  was  requisite.  It  is  true  that  it  does  not  appeiri 
that  case  that  the  contracting  party  was  a  clergyman.  It  appea: 
that  in  very  old  times' the  priest  met  the  parties  at  the  door  of  d 
church.  In  Sruce  v.  Burke  (6),  the  proof  was  of  a  marriage  br 
clergyman,  who  was  a  third  person.  In  Hawk^  v.  CaTri{c\'^ 
W.  Scott  says  that  he  would  not  consider  invalid  a  marriage  bj 
person  who  was  considered  and  believed  to  be  a  clergyman  ;b3 
he  intimates  that  the  marriage  would  not  be  valid  if  the  te 
appeared  to  be  forged,  or  the  officiating  minister  a  mere  pretecJfi 
to  holy  orders.  He  says : — ^'  It  is  a  generally  accredited  oplnb 
^'  that  if  a  marriage  be  had  by  the  ministration  of  a  person  in  'h 
"church,  who  is  ostensibly  in  holy  orders,  and  it  not  known Q 
■<  suspected  by  the  parties  to  be  otherwise,  such  marriage  abll  b 
'*  supported.  Parties  who  come  to  be  married  (t,  «•,  who  cooe  'j 
"  the  minister)  are  not  to  be  expected  to  ask  for  a  sight  of  *^ 
'' minister's  letters  of  orderSi  and,  if  they  saw  them,  could  not  3 
*'  expected  to  inquire  into  their  authenticity."  Sir  W.  Scott  1^ 
assumes  and  supposes  that  the  clergyman  is  a  stranger,  and  not  ^ 
of  the  parties.  Would  the  principle  thus  laid  down  by  him  ipp] 
if  the  pretended  clergyman  were  the  husband  ?  Would  or  vooi^ 
not  the  invalidity  of  his  title  to  holy  ordeia  vitiate  the  marriage 
In  Herbert  v.  Herbert  (cf),  the  marriage  in  Sicily  which  was  )!^ 
good  was  celebrated  by  a  priest,  a  third  person.  The  marriages  i 
which  Sir  John  NichoU  speaks,  in  Stedman  v.  Poweii^  are,  isvit^ 
the  other  cases,  marriages  celebrated  by  a  clergyman,  distinct  fi^ 


(a)  1  Freem.  d5. 

(c)  2  Hag.  Con.  Rep.  283. 


(b)  2  Add.  471. 

(O  2  Hag.  Con.  Bep.  274. 
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the  parties.    In  Dalrymple  y.  Dalrymple^  in  p.  98,  Sir  W.  Scott  H.  T.  1857. 
-*'  I  might  also  refer  to  the  marriages  at  Gretna  Green,  where 


the  blacksmith  supplied  the  place  of  the  priest  or  magistrate."  It 
appears  from  a  note  of  Lord  Justice  Clerk  McQueen,  to  which  Sir 
W.  Scott  refers,  that  it  is  the  opinion  of  that  Judge  "  that  a  private 
«*  consent  is  not  the  eonsennu  which  the  law  looks  to ;  but  that  it 
"must  be  before  a  priest,  or  something  equivalent,  and  that  the 
"  parties  must  take  the  oath  of  God  to  each  other."  After  adverting 
to  Scotland,  Sir  W.  Scott  says : — *'  In  all  other  countries  a  solemn 
**  marriage  in  fcune  ecelesitie  facii  fidemy  the  parties  are  concluded 
''to  mean  seriously,  and  deliberately  and  intentionally,  what  they 
*^  have  avowed  in  the  presence  of  God  and  man,  under  all  the  sane- 
"  tion  of  religion  and  law.**  I  take  this  to  mean  not  the  sanction  of 
a  man  to  his  own  marriage,  even  though  that  man  be  a  clergyman, 
but  that  of  the  church,  represented  by  its  distinct  and  separate  min- 
ister. 

Let  us  now  see  whether  some  little  light  is  not  afforded  us  by 
legal  enactments  in  England  and  Ireland.  The  2  &  3  Edio.  6,  c.  21, 
enabled  clergymen  to  marry,  but  provided  that  they  should  not  be 
at  liberty  to  marry  without  asking  in  the  church,  or  without  the 
ceremony  appointed  by  the  order  prescribed  in  the  Book  of  Common 
Ftayer.  This  was  re-enacted  in  5  &  6  Edw.  6,  c.  12.  Up  to  that 
time  the  contracting  party  must  have  been  a  layman,  and  conse- 
quently the  clergyman  must  have  been  a  third  person.  Was  the 
effect  of  this  Act  to  enable  a  clergyman  to  marry  himself?  Was  it 
not  rather  to  place  the  newly-qualified  candidate  for  matrimony  on 
the  same  footing  as  a  layman,  viz.,  that  a  person  in  holy  orders 
might  lawfully  unite  a  spiritual  as  well  as  a  lay  person  to  a  wife  ? 
The  10  ilniitf,  c.  19  (Eng.)^  s.  176,  imposed  a  penalty  on  any  person 
in  holy  orders  marrying  any  person  without  banns  or  license.  The 
word  **  marrying  "  here  signifies  solemnising  a  marriage  between  two 
other  persons,  not  contracting  a  marriage  with  any  other  person. 
Would  a  clergyman  marrying  himself  to  a  woman  incur  this  pe- 
nalty? I  apprehend  not.  The  English  Marriage  Act,  26  G.  3, 
c  33,  s.  15,  enacts  that  marriages  shall  be  solemnised  in  the  pre- 
sence of  two  or  more  credible  witnesses,  besides  the  minister  who 
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H.  T.  1867.  shall  celebrate  the  same.     This  shows  that  the  minister  was  i: . 

third  party,  capable  of  being  a  witness.  There  ia  no  reason ::  • 
pose  that  this  was  a  new  law,  then  for  the  first  time  introduce. 
anything  more  than  the  old  view  theretofore  taken  of  the  nitr: 
the  priest's  intervention.  The  Irish  Act,  21  &  22  G.  3,  c 
recognises  the  validity  of  marriages  between  Protestant  dj^c: 
and  solemnised  or  celebrated  by  Protestant  dissenting  miiik«:- 
if  the  same  had  been  solemnised  by  a  clergyman  of  the  C 
of  Ireland  as  by  law  established*  I  entertain  no  doobt  lit: 
marriages,  and  the  only  marriages,  here  intended  to  be  inFtlil 
were  those  celebrated,  according  to  general  usage,  by  a  thin: 
son.  The  58  G.  3,  c.  84,  validates  marriages  celebrated  in  h 
of  members  of  the  Church  of  Scotland,  solemnised  by  orh. 
nunisters  of  the  Church  of  Scotland,  as  if  solemnised  by  cI&tji 
of  the  Church  of  England,  according  to  the  rules  of  that  cl~/ 
and  it  then  directs  that  the  minister  ,by  whom  such  marria^  s 
be  solemnised  shall  sign  a  certificate,  and  such  certificate  shu  i 
be  signed  by  the  parties  entering  into  such  nuirriage^  and  tr 
witnesses,  and  shall  deliver  a  duplicate  of  such  certificate  tj 
persons  married,  or  to  one  of  them.  Now  I  ask  whether,  onde:: 
statute,  Mr.  Beamish's  marriage  would  be  good?  Could  it  be' 
tified  by  the  minister,  and  also  by  the  parties  ?  or  coald  I 
Beamish  deliver  the  certificate  to  himself?  or,  would  the  v- 
*'  according  to  the  rules  of  that  church,"  apply  ?  In  the  time  o/ 
Commonwealth  an  ordinance  was  passed,  making  void  any  hutt^ 
other  than  before  a  Justice  of  the  Peace;  this  was  afiem 
repealed,  and  the  validity  of  a  marriage  before  a  clergyman  r^< 
It  is  clear  that  in  each  of  these  instances  a  third  person  was  o 
tempkted.  The  67  G.  3,  c.  61,  enacts  that  marriages  in  Kevibo: 
land  shall  be  celebrated  by  persons  in  holy  orders,  and  that  marrJi 
not  so  celebrated  shall  be  null  and  void ;  and  it  contains  a  pror 
that  nothing  in  the  Act  shall  extend  to  marriages  had  d 
circumstances  of  peculiar  and  extreme  difficulty  in  procunn; 
person  in  holy  orders  to  perform  the  celebration.  This  aR* 
to  furnish  a  very  strong  inference  that  the  clergyman  was  no(  t^ 
one  of  the  parUes.     Suppose  no  difficulty  in  procuring  a  ckrgyc 
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Elxch,  ChoM* 
»  be  one  ?    I  should  say  not.    This  Act  was  repealed  by  5  G»  4, 

68,  which  enacts  that  marriages  in  Newfoundland  shall  be  cele- 
rated  by  persons  in  holy  orders,  except  in  certain  cases  specially 
rovided  for,  in  which  latter  case  they  may  be  celebrated  by  a 
erson  licensed  for  that  purpose  by  the  Grovemor.  The  62nd  Canon 
equires  that  a  marriage  by  license  shall  be  celebrated  between 
ight  and  twelve  o'clock,  and  in  time  of  Divine  Service.  Gibson 
Codex^  p.  466)  speaks  of  dispensation  from  this  canon  granted  to 
he  minister  and  the  two  parties — evidently  distinguishing  one  from 
be  other.  The  Irish  Marriage  Act,  7  &  8  Ftc,  c.  81,  directs  the 
Rubric  to  be  thereafter  observed  by  clergymen  solemnising  mar- 
iages ;  and  I  think  it  is  to  be  inferred  from  the  provisions  of 
bat  Act,  that  the  person  solemnising  and  the  person  to  be  married 
ire  different  persons.  Jacob  (ft),  referring  to  clandestine  marriages 
n  England  before  the  English  Marriage  Act,  speaks  of  procuring  the 
ninistration  of  a  clergyman,  and  resorting  to  what  were  known  as 
^marriage  shops;**  and  he  refers  to  QoHipeis  Annotaiioniy  in 
which  it  is  laid  down :  ^'  Non  est  mairimonium  eui  saerorum  bene* 
dictio  deficit^  (c).  ScobelPs  Orddnanees^  p,  86,  contains  an  ordinance 
that  marriage  besolenmised  by  a  lawful  minister  of  the  Word,  that  he 
may  accordingly  counsel  them,  and  pray  for  a  blessing  upon  them ; 
and  in  p.  87  it  is  ordained  that  the  intention  to  marry  shall  be 
published  by  the  minister  three  Sabbath  days ;  and  of  this  publi* 
cation  the  minister  who  is  to  join  them  in  marriage  shall  have 
sufficient  testimony  before  he  proceeds  to  solemnise  the  marriage* 
From  all  this  the  clear  inference  is,  that  the  minister  was  considered 
as  a  third  party.  Blaekeione  (cited  10  CL  ^  Pin.  pp.  897, 8)  states 
that  it  is  essential  to  a  marriage  that  it  be  performed  by  a  person  in 
holy  orders,  though  the  rule  for  the  intervention  of  a  priest  to  solem- 
nise the  contract  is  ^^poeiHviJwris*" 

I  shall  now  advert  to  some  passages  in  the  works  of  eminent 
text-writers.  Dr.  Comber'e  Treatise  ypon  the  Occasional  Offices  of 
the  Ckurehf  published  a.  d.  1679i  appears  to  be  a  work  of  great 

(a)  Bun.  Sod.  Law,  400.  (&)  3  Bop.  H.  &  W.  384,  m. 

(c)  Ibid,  894. 


▼OL.  6. 
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H.  T.  1867*  ability  and  erudition,  and  is,  I  believe,  considered  high  aatkrj 

'_  upon  ecclesiastical  questions.     In  that  part  of  his  book  which  tr-j 

of  the  office  of  matrimony,  be  explains  the  Rubric  relatiiig  to  i 

nature  and  object  of  the  priest's  intervention.  It  is  not  unimponu 

with  reference  to  the  early  views  of  the  church  upon  this  sobjee. 

cite  some  passages  from  this  treatise.    In  p.  4,  the  author  quote:  in 

St  Ignaiiui^  a.d.  120: — '*It  is  fit  that  the  bridegroom  and  li 

''  be  joined  by  the  bishop's  concurrence,  that  the  marriage  m^ 

"  according  to  the  Lord."    He  also  refers  to  the  African  Cos:i 

A.  D.  398 : — "  That  the  parents  and  paranymphs  should  briof  i 

"  man  and  his  spouse  to  be  blessed  by  the  priest,  before  they  c.i 

*' together;  nor  was  it  esteemed  a  lawful  marriage  without i 

"  blessing."    And  again  he  quotes  Ptmdanius*  Life  of  SlA^ 

tine^  which  mentions  the  constitution  of  Augustine,  *'  That  rj 

*^  the  marriage  was  agreed  upon,  th6  priest  was  to  be  called,  d 

*'  their  compact  should  be  confirmed,  And  their  persons  blessei''  ! 

p.  23  he  says : — **  The  congregation  are  to  be  witnesses  to  die  lu 

riage  covenant."    Again,  in  p.  63,  speaking  of  parents'  consecL  I 

refers  to  the  Council  of  Carthage,  which  appointed,  **^i 

parents  shall  offer  them  to  the  priest  for  fo  be  given  in  mairi^ 

and  in  p.  84,  commenting  on  the  priest's  putting  their  han^  u 

ther,  he  considers  the  priest  as  Gk>d's  representative,  sanctioniff  ^ 

union.    In  p.  86,  he  gives  one  reason  for  the  presence  of  the  ^ 

viz.,  that  although  originally  the  espousals  and  the  marriage  ^ 

distinct  things,  the  former  being  only  the  promise  of  a  futnre  n 

riage,  yet  it  was  thought  convenient  that  espousals  should  not  I 

left  to  be  made  in  private,  as  a  mere  civil  compact,  '^whee^ 

"  it  was  ordered  that  these  contracts  should  be  bade  in  the  pn^ 

'^  of  a  priest"    In  p.  88  he  cites  an  old  canon  prohibiting  wtxti 

"per  verba  de  praeenHj  nisi  coram  aaeetdoU^      In  p.  119^ 

author  thus  expresses  himself: — ^'"The  priest  is  Grod'a  repree^ 

*<tive,  and  may  justly  now  set  his  Lord's  seal  thereunto,  vlui^^ 

'<  doih  in  three  particulars ;  first,  by  a  ^edaradotf  of  ^e  aotk^ 

"  by  which  the  covenant  hath  been  made  \  second,  by  the  p^ 

'*  cation  of  its  validity ;  third,  by  a  benediction  pronounced  P 

"  those  who  have  made  the  same ; "  and  in  p.  122,  he  ciBs  •^ 

priest  **  the  ambassador  of  God  "    This  is  quite  in  acoordaaoe  f^ 
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the  other  authorities  to  which  I  have  referred,  as  showing  that  pub-  H.  T.  1857. 
licitj  and  attestation  were  amongst  the  objects  which  the  church 
bad  in  view  in  requiring  the  presence  and  intervention  of  one 
>f  her  ministers.  We  must  take  the  law  to  be  as  stated  by  Chief 
Jastice  Tindal,  namely,  that  there  must  be  a  religious  ceremony 
EMBCording  to  the  law  of  the  church ;  that  law  he  considers  to  have 
varied  from  time  to  time,  and  to  be  evidenced  by  usage.  Is  there 
a  trace  of  an  usage  that  the  intended  husband,  if  a  clergyman,  may 
marry  the  intended  wife,  by  himself  performing  the  ceremony,  as 
well  the  solemnising  as  the  contracting  portion  of  it  ?  None  what- 
ever ;  no  exception  is  anywhere  introduced  to  meet  such  a  contin- 
gency. We  nowhere  find  the  general  rule  qualified  by  any  reference 
U>  the  case  of  the  priest  and  the  husband  being  the  same  person ; 
there  is  not  the  remotest  allusion  to  such  a  case.  Can  this  be 
reasonably  accounted  for,  otherwise  than  by  the  supposition  that 
it  was  considered  impossible  ?'  It  is  therefore  a  novelty,  an  inno- 
vation, having  no  sanction  from  precedent  or  from  any  authority. 

It  is  urged  that  if  a  clergyman  marry  himself  to  a  woman,  using 
the  proper  religions  rite,  the  marriage  is  performed  by  a  dergymaui 
and  therefore  not  in  the  absence  of  a  clergjrman.  But  b  this  what 
the  Common  Law  of  England  meant  when  it  required  a  marriage 
to  be  solemnised  by  a  priest  ?  Is  this  what  the  church  understands 
by  directing  that  the  contract  between  the  parties  shall  be  rendered 
solemn,  by  the  superadding  of  the  sacred  sanction  of  religion,  to  be 
given  through  the  medium  of  one  of  its  ordained  representatives? 
Is  this  the  law  of  England,  as  evidenced  by  ^*  usage,**  in  the  language 
of  Chief  Justice  Tindal?  Would  he  have  said  that  usage  would 
establish  such  a  law?  To  hold  it  so  would  be  to  defeat  all  the 
purposes  which  the  law  had  in  view.  These  objects  were,  firsts  to 
prevent  improvident  and  improper  marriages;  nezt^  to  give  pub- 
U<uty  to  marriages ;  and  lastly,  to  give  to  this  most  important  and 
peculiar  contract  the  highest  of  all  sanctions,  by  requiring  it  to 
be  registered  in  the  sight  of  Heaven,  in  the  presence  of  one  of  God's 
ministers.  Can  it  be  said  to  be  a  compliance  with  a  rule  established 
for  those  purposes,  that  a  man  who  happens  to  be  himself  a  clergy- 
man shall  go  through  the  form  prescribed  by  the  church,  or  so  much 
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Mxeh,  OhoHL 

present  but  the  woman  ?    I  should  say  not.     I  should  say  tk  i 

even  if  a  fonnal  or  literal,  is  not  a  sobstantial,  compliance  wil 

law ;  that  it  is  in  effect  an  evasion  under  the  guise  of  obeeni 

and  that  unless  the  language  of  some  respectable  writer,  vmi 

sion,  or,  at  least,  some  didum^  can  be  produced,  affirming  tki 

a  marriage  is  that  which  the  Common  Law,  baaed  upon  tbeEi 

siastical  Law,  sanctions,  it  is  not  for  this  Court  to  estalii 

precedent,  of  which  the  effects  may  be  mischievous  to  &n  ei 

which  it  is  not  easy  to  foresee. 

I  have  now  to  advert  to  the  form  of  solemnising  matrimooji 

scribed  by  the  Rubric,  and  which,  as  I  understand  it,  str.^ 

negatives  the  notion  that  such  a  marriage  as  this  is  conte 

either 'to  its  letter  or  its  spirit.    It  is  scarcely  possible,  i 

opinion,  to  read  any  passage  from  the  Book  of  Common  Fn 

containing  this  ritual,  without  coming  to  the  conclusion  that  it 

framed  to  meet  the  case,  and  the  case  only,  where  a  akr^ 

18  to  marry  two  other  persons.  I  do  not  suppose  that  the  whole  I 

was  in  this  case  gone  through  eractly  as  printed  in  the  p] 

book;  indeed  that  would  be  impossible,  without  something i 

profane  mockery.     We  are  not  to  suppose  that  Mr.  Besmis: 

dressed  Isabella  Frazer  (they  being  the  only  two  persons  t^ 

in  the  language :— **  Dearly  beloved,  we  are  here  gathered  togei 

^  in  the  sight  of  God  and  this  congregation,  to  join  together  i 

<<  man  and  this  woman  in  holy  matrimony.**    What  is  the  oos 

of  ^  we  are  gathered  together  to  join  ?  "    We  (the  charch,tbea 

gregation)  have  met  that  we  may  join  them,  i.e^  that  thedi^ 

represented  by  us,  may  unite  them.    Neither,  I  presume,  did  1 

Samuel  Swayne  Beamish  use  these  words : — **  1  require  and  ei:^ 

"  you  both,  as  you  will  answer  at  the  dreadful  day,  when  the  ted 

"  of  all  hearts  shall  be  disclosed,  that  if  either  of  yon  know  i 

*'  impediment  why  ye  may  not  be  lawfully  joined  in  holy  matrio<> 

«<  ye  do  now  confess  it."    Such  a  charge  addressed  by  the  derg^ 

to  himself  would  be  unmeaning;  indeed,  I  should  go  farther,! 

say  it  would  be  an  unseemly  mockery  of  what  was  intended  (o^ 

solemn  admonition  and  inquiry— one  in  its  very  natare  huf^P 
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that  the  person  who  puts  it  is  a  stranger  to  the  thoughts  and  H.  T.  1857* 
feelings  of  those  to  whom  it  is  addressed.    Nor,  again,  are  we  to 
suppose  that  Mr.  Beamish  asked  himself,    ''Wilt  thou  have  this 
woman/'  <&c.,  or  to  Isabella  Frazer,  "Wilt  thou  have  this  man 
(pointing  to  himself)  to  thy  wedded  husband?"    If  not,  then  Mr. 
Beamish  must  have  commenced  with  that  part  of  the  form,  *'  I  take 
thee,  &c.,  to  my  wedded  wife,"  &c.    The  form,  however,  prescribes 
that  the  man  shall  say  those  words  after  the  minister ;  and  so  as  to 
the  woman.    This  was  impossible  in  the  present  instance,  so  far  as 
related  to  the  man ;  so  when  the  man  puts  the  ring  on  the  woman's 
finger,  the  Rubric  is  that,  **  taught  by  the  priest,"  he  shall  say,  ''  with 
this  ring  I  thee  wed,"  &c.    The  verdict  finds  that  Mr.  Beamish 
pronounced  the  blessing  in  said  form  appointed.    I  do  not  conceive 
that  this  means  the  benediction  which  immediately  follows  the  put- 
ting on  the  ring ;  for,  although  it  has  been  argued  for  the  defendant 
that  what  is  called  the  benediction  is  only  a  prayer  to  the  Almighty, 
which  any  person  might  make,  and  which,  therefore,  there  is  no 
absurdity  in  supposing  Mr.  Beamish  to  have  offered  up  for  himself; 
yet  an  examination  of  the  form  of  benediction  will  show  that  it  is 
not  a  supplication  to  God  to  send  His  benediction,  but  that  it  is  the 
benediction  of  the  church,  conferred  and  granted  by  the  minister  as 
the  agent  or  representative  of  the  church,  and  of  the  Almighty. 
The  words  are,  **  O  Eternal  God,  &c^  send  thy  blessing  upon  these 
*'  thy  servants,  this  man  and  this  woman,  whom  we  bless  in  thy 
**  name."    The  declaration  of  the  minister  pronouncing  them  man 
and  wife  next  follows ;  that,  like  the  other  parts,  is  inapplicable 
to  a  person  addressing  himself  and  another  person  only.    The  other 
prayers  and  exhortations  which  fill  up  the  rest  of  the  ceremony,  and 
the  directions  of  the  Rubric,  are  clearly  inapplicable  to  such  a  case 
as  the  present.    Thus  it  is  prescribed,  **  that  after  the  blessing,  the 
"  minister  or  clerk,  going  to  the  Lord's  table,  shall  say  or  sing  certain 
"psalms;  and  the  psalms  ended,  and  the  man  and  the  woman kneel- 
"  ing  before  the  Lord's  table,  the  priest  standing  at  the  table,  and 
"  turning  his  face  towards  them,  he  shall  say,"  &c.    But  it  is  said 
the  whole  form  need  not  be  used ;  it  is  enough  to  read  or  go  through 
the  substantial  part;  that  is,  in  such  a  case  as  the  present,  the 
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H.  T.  1857.  giving  and  the  receiving  the  plighted  faith,  &c.      If  00,  and  r 

g»»A-  Cham* 

confine  ourselves  to  so  much  of  the  prescribed  form,  we  hsre  El- 
more than  the  mere  contract  per  verba  de  pneeenH^  and  for  ac 
appearing  in  it  of  religions  rite  or  solemn  confirmation  in  the  fe 
of  Heaven,  or  sanction  from  on  high,  it  might  jast  as  v«Il ' 
decided  to  be  a  valid  marriage  as  being  a  mere  civil  engage:  ^ 
I  am  at  a  loss  to  conceive  how  such  a  proceeding  can  be  he^ 
give  the  contract  a  religious  character,  or  impress  it  with  a  dirj 
sanction,  at  all  events,  such  a  character  and  sach  a  saiictk»ii 
in  the  early  history  of  the  church  it  was  contended  that  the  o^* 
mony  should  confer,  or  it  was  supposed  that  it  did  confer. 

In  the  judgment  of  the  Court  below,  it  is  said  that  the  marx' 
ceremony,  according  to  the  form  prescribed  in  the  Book  of  Coidc  1 
Prayer  (as  nearly  as  under  the  circumstances  it  could  be)  was  p-: 
formed  by  a  clergyman  of  the  Established  Church.  The  lem 
Judge  who  pronounced  the  judgment  seems  to  have  though: . 
sufficient  that  the  ceremony  should  be  performed  qnam  proxiat  i 
cy  pres^  and  that  as  there  was  a  clergyman,  it  was  enooglii 
adhere  to  so  much  of  the  form  as  the  peculiarity  of  his  situa^^i 
rendered  it  possible  for  him  to  observe.  With  the  greatest  fo&. 
respect,  I  should  rather  conclude  that  the  clergyman  is  not  to  or 
himself,  because  he  cannot  do  so  without  deviating  from  the  hn 
than  hold  that  the  form  is  to  be  departed  from,  because  the  e. 
to  be  married  is  a  clergyman.  In  the  judgment  below  it  is  eonoei* 
that  there  must  be  the  presence  and  intervention  of  a  priest  i 
orders.  Now,  what  is  presence  ?  and  what  is  intervention  ?  h\£ 
vention  is  defined  to  be  agency — acting  between  two  people.  Wb 
is  the  meaning  of  ''an  intervenient "  in  the  Ecclesiaatical  Law?  ^ 
third  party,  who  interposes  or  comes  in  in  addition  to  the  origin 
litigant  parties ;  and  we  are  here  dealing  with  a  question  ca 
nected  with  the  Queen's  Ecclesiastical  Law :  but  indeed,  on  obrio: 
grounds  of  general  construction,  I  should  say  the  conclusion  mn 
be  the  same.  Suppose  an  Act  of  Parliament  required  that  a  ^ 
should  be  executed  in  the  presence  of  a  clergyman,  would  it^ 
sufficient  that  the  testator  was  a  clergyman,  no  dergyman  bs 
himself  being  present?  or  if  a  settlement  required  a  power  to  h 
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executed  in  the  presence  of  a  clergyman,  might  the  donor  of  the  H.  T,  1857. 
power,  if  a  clergyman,  make  a  valid  appointment,  no  other  being 
present  ?     I  am  at  a  loss  to  understand  a  man's  beiBg  present  with 
bimself,  or  doing  a  thing  in  his  own  presence. 

Whately^  in  his  book  on  the  Common  Prayer^  speaking  on  the 
ceremony  of  marriage  (p.  403),  says  that  the  witnesses  to  the  vow 
are,  God,  the  angels,  the  minister  and  the  congregation.    It  appears, 
from  the  same  author,  that  even  espousals  were  ordered  originally  to 
be  made  in  presence  of  a  minister;  and  in  p.  405,  referring  to  the 
form,  *^  who  gives  this  woman  to  be  married  ?  "  he  says : — "  The  mi- 
nister is  to  receive  her  (t.e.,  from  the  person  giving),  that  he  (that 
is,  the  minister)  may  give  her  in  marriage,  and  that  he  (the 
minister)  accordingly  delivers  her  to  the  husband."    The  whole 
of  this  view  of  the  ceremony  is  irreconcileable  with  the  notion  that 
the  minister  is  himself  to  be  the  husband.     In  Palmer's  Origines 
LiiurgiciB  (2  vols.,  p.  209*  ed.  1832),  extracts  are  given  from  the 
ancient  manuals  of  Salisbury  and  York,  as  illustrative  of  the  form 
of  matrimony  contained  in  the  Rubric.    From  the  language  of  these 
manuals,  it  is  evident  that  in  «arly  times  the  intervention  of  the 
priest  was  that  of  a  third  party.    Thus,  with  reference  to  the  pre- 
liminary part  of  the  Rubric,  viz., ''  at  the  day  and  time  appointed 
the  persons  to  be  married  shall  come  into  the  church,"  &c.,  the 
words  of  the  manual  are : — **  Statuantur  vir  et  mulier  ante  ostium 
"  ecclesite,  coram  Deo  et  sacerdote  et  populo,  vir  a  dextris  mulieris 
<<  et  mulier  a  sinistris  viri :  tunc  interroget  sacerdos,  banna  dicens 
"  in  materna  lingua  sub  hac  forma."    This  is  inconsistent  with  the 
notion  of  the  bridegroom  being  the  officiating  party.     So,  again  :— 
^'Postea  dicat  ad  virum,  cunctis  audientibus,  in  lingua  materna,  vir 
'*  habere  banc  mulierum,  &c.  Item  sacerdos  ad  mulierem  hoc  modo." 
And  again,  referring  to  the  intended  husband : — *'  Det  fidem  muli- 
"eri  doeenie  sacerdote  i"  and  *Micat  sacerdos  benedictionem  stqi^er 
to»i^  and  "tunc  prostratis  sponso  et  sponsa  ante  gradum  altaris, 
roget  sacerdos  drcumstantes  orare  pro  eis." 

The  test  proposed  in  the  judgment  below  is,  I  agree,  the  proper 
one,  viz.,  whether  the  two  requisites  concur,  of  a  contract /)er  fferba 
deprtueniif  and  the  solemnisation  of  a  rdigioua  ceremony  through 


:-«  CO 


«.f. 


tht^r,  aii^  «j  it  is  nacirViC  tias  k 

arx?     B<«;aaK  no  vbsat^  hti  taaicticiaed  h,  ^^  ^"^  ■ "" 

of  h  V«ti  knovB.  I  caaaoc  tkirk  that  the 
tioru  ^ren  in  the  jod^nKiit  bdcnr  ae  at 
Mad  that  tbxsgh  the  mmister  maj  be  a  wiSBem,  jet  tfcas  ^  ^  ' 
jmuaj  €0r  proper  dotj.  But  the  qoestioa  is  boC  whech?  i:>*  *  ^ 
prrmarf  datj,  or  wi^etber  anj  other  pema  aig^  vit  s^^-' 
a  witneM  ;  the  real  question  k  whether,  — *«»g^  the  laeccf  **'> 
origioallj  gave  rise  to  the  mle  requiiiiig  hit  pmmcey  tlss^-' 
one,  Tiz^  that  he  mighi  be  a  witnen  ?  It  is  iiptwffiMe.  I  - 
opon  reading  the  aothoritieSy  to  doabt  that  it  was  aot  onlj^  t  •'^-*' 
but  a  main  and  important  reason.  Again,  it  is  no  a^-* 
answer  to  saj  that  it  has  never  been  held  that  a  deptnnr;  :J 
the  ibrmi  if  not  a  substantial  one,  will  invalidate  a  wmttim^  "- 
wise  good*  Unqoestionablj  it  has  never  been  so  held— mj-^ 
eontraiy  is  settled ;  but  then  the  person  officiating  in  ^ ' 
stances  has  nniformlj  been  a  third  person ;  and  it  is,  p^' 
because  he  is  a  third  person  that  the  marriage  is  not  ioTtl^ 
on  tb«  principle  that  the  contacting  p<irtie8  ongI>t  not  ^o  ^ 
from  the  omission  or  default  of  another.  The  departure  fr<0^ 
form  IS  not  relied  upon  to  show  a  marriage  otherwise  \r 
to  be  bad;  but  the  impossibility  of  adapting  the  form  Co  ^^ 
in  band  is  an  argument  that  the  marriage  has  not  been  sokois^' 
by  the  proper  person.  The  objection  to  the  present  iW*5  * 
tiot  that  the  proper  minister  has  deviated  firom  the  io^'' 
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nciated   in  this  instance  was  not  the  proper  minister. 

As  to  any  supposed  analogy  between  a  clergyman  marrying 
mselfy  and  administering  the  Sacrament  of  the  Lord's  Supper 
»  himself,  I  am  at  a  loss  to  discern  its  existence.  The  Rubric 
cpressly  directs  that  the  minister  shall  himself  receive  the  Com- 
lunion  in  both  kinds  before  he  administers  to  the  congregation. 
I'he  case  is  expressly  provided  for ;  and,  of  course,  any  variation 
ecessary  for  his  so  doing  would^  be  allowable  and  consistent  with 
he  rest  of  the  service;  but,  in  truth,  there  is  no  variation  in 
he  case  of  the  Lord's  Supper,  for  no  form  is  prescribed  for  the 
ainister  when  he  eats  the  bread  or  drinks  the  cup.  The  form 
s  directed  to  be  used  only  when  he  delivers  the  elements  to  the 
)ther  communicants.  Another  argument  relied  on  in  the  judgment 
'8,  that  baptism  by  a  layman  is  good,  although  the  Rubric  requires 
kt  to  be  by  a  minister ;  but  if  that  argument  be  good  for  anything, 
it  would  go  to  show  that  no  minister  at  all  is  necessary  to  a  mar- 
riage, whereas  we  are  arguing  on  the  assumption  that  to  a  marriage 
some  minister  is  essential ;  and  the  only  question  is,  what  minister  ? 
It  is  not,  of  course,  conceived  that  because  baptism  by  a  layman 
is  recognised,  therefore  a  marriage  by  a  layman  is  good;  yet  if 
the  analogy  be  worth  anything  it  would  prove  that  proposition. 

I  entirely  concur  with  the  learned  Judges  below,  in  sajring  that 
it  would  be  deplorable  and  disastrous  to  the  peace  of  families,  if 
parties  btma  fide  intending  to  be  married  were  liable  to  have  their 
marriages  invalidated  by  a  deviation,  on  the  part  of  the  clergyman 
who  married  them,  from  the  established  rubrical  forms.    But  the 
present  case  4s  not  that,  nor  anything  like  it ;  and  if  we  are  to 
allow  considerations  of  the  peace  and   happiness  of  families  to 
influence  us,  it  may  be  said  that  it  would  tend  more  to  promote 
both  to  say  that  marriages  must  be  solemnised  by  a  clergyman,  who 
is  a  third  party,  than  to  encourage  the  not  very  decorous  or  laudable 
practice  that  a  clergyman  (part  of  whose  duty  is  to  exhort  and 
guide  the  betrothed  couple  by  his  advice  at  their  marriage)  shall 
clandestinely  be  his  own  minister,  and  unite  in  himself  two  func- 
tions, which  it  is  expedient  at  all  events  to  keep  distinct,  and  which 
VOL.  6.  23  L 
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H.  T.  1857.  there  is  no  authority  or  precedent  for  confounding.  It  naj;- 
▼ery  proper  that  two  parties,  innocently  believing  that  a  pes 
marrying  them  was  in  holy  orders,  and  had  regalarly  disd&-r. 
his  duty,  should  not  suffer  from  his  neglect  or  miacondact,tD<ir' 
it  could  not  follow  that  a  marriage  celebrated  in  an  unusual  ms:- 
between  two  parties,  each  knowing  the  situation  of  the  otkr : 
at  all  events,  each  knowing  his  own,  should  be  good. 

Ayliffk^t  Parergon  (304)  has  been  cited  as  an  authoritr : 
support  of  the  marriage.  I  do  not  consider  it  so  ;  it  merely  ^' 
that  clandenstine  marriages  may  be  good ;  but  the  meaniii^  1 
clandestine  here  is  not,  in  my  opinion,  marriages  withoat  L 
presence  of  a  third  party  as  a  clergyman,  but  marriages  not  ^^- 
brated  in  facie  ecclesi^B.  Indeed  the  form  of  the  passage  in  i|i;- 
shows  that  it  is  an  authority  rather  against  than  in  favour  (^^■^ 
a  marriage  as  this,  for  he  speaks  of  the  parties  receiving  the  k^ 
diction  of  the  priest. 

As  to  Maxwell  v.  Maxweli(a),  in  which  Dr.  Badcliffe  dec^l- 
that  secrecy  or  irregularity  will  not  vitiate  a  marriage  in  Iitk" 
it  is  no  authority  to  show  there  may  be  a  good  marriage  wiil<c 
a  priest,  or  when  the  husband  may  himself  solemnise  the  manb 
Indeed,  the  contrary  may,  I  think,  have  been  the  opinion  of  ti 
▼ery  learned  Judge,  for  he  says  that  the  priest  or  the  parties  mi^*- 
be  canonically  censured.  I  do  not  consider  that  Dr.  Badclii^^ 
the  most  remote  idea  of  sanctioning  such  a  marriage  as  the  pns^ 

I 

In  the  case  of  Lautour  v.  Teesdale  (a),  as  in  every  other  case  &<^ 
ihet  officiating  clergyman  was  a  third  party.     In  all  thex  ti^ 
marriage  was  held,  as  this  was  below,  irregular  but  not  void;»D^ 
the  objection  here  were  as  in  those  instances,  clandestinity  o^ 

« 

or  the  omission  of  a  non-essential  part  of  the  ritual,  or  a  celebitf''^ 
in  a  private  house,  or  at  uncanonical  hours,  pr  such  like,  I 
agreee  that  the  marriage  would  be  only  irregular,  but  not 
But,  according  to  my  view  of  the  law,  an  essential  and  vital  ioF 
dient  is  wanting,  and  without  it  the  marriage  seems  to  me  to  9( 
altogether  invalid. 

The  question  involved  in  this  case  is  of  the  utmost  imporUDCt 


(a)  l£iUw.  291. 


(b)  8  Taunt.  830- 
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as  it  appears  to  me,  with  reference  to  future  as  well  as  to  past  H.  T.  1857. 

marriages;  for  I  do  not  find  anything  in  the  late  marriage  Act 

(7  &  &  8  Vie.,  c.  81)  to  prevent  its  being  hereafter  raised  under 

similar  circumstances.    If  Mr.  Beamish's  marriage  was  good,  I  see 

nothing  in  that  statute  to  invalidate  anj  future  marriage  of  the  same 

description  (see  ss.  1  &  2).     No  witness  is  required  by  that  Act, 

unless  where  the  marriage  is  celebrated  in  a  registered  building, 

under  section  29*     I  have  no  doubt  that  the  clergyman  officiating 

under  the  first  section  was  considered  to  be,  and  contemplated  as, 

a  third  party  (vide  section  26). 

Finding  myself  thus  called  upon  to  join  in  making  a  new  prece- 
dent to  sanction  an  innovation  for  which  I  find  no  warrant  in  any 
decision  or  even  dictum — to  say  that  the  law  has  been  in  substance 
and  in  spirit  observed,  to  concur  in  a  judgment  recognising  the 
legality  of  a  marriage  of  a  clergyman  by  himself,  in  violation  of 
all  the  analogies  supplied  by  previous  authority,  in  subversion  of 
the  policy  which  seems  to  me  to  have  dictated  the  requirements 
of  the  law,  in  evasion  and  frustration  of  the  purposes  which  it  was 
designed  to  answer,  in  opposition  to  every  inference  which  is  to  be 
drawn  from  the  language  of  the  eminent  Judges  and   writers  to 
whom  I  have  referred,  in  contravention  of  what  appears  to  have 
been  from  the  earliest  times  the  usage  of  the  Church  and  the  Law, 
I  find  myself  unable  to  express  my  concurrence  in  the  judgment 
of  the  Court  of  Queen's  Bench.    I,  therefore,  though  with  unfeigned 
diffidence,  arising  from  that  judgment,  as  well  as  from  the  difficulty 
and  obscurity  of  the  subject  itself,  must  express  my  opinion  to  be, 
free  from  any  other  doubt  than  such  as  those  circumstances  must 
necessarily  create,  that  the  judgment  of  the  Court  of  Queen's  Bench 
ought  to  be  reversed. 


MooRE,  J. 

After  a  careful  attention  and  examination  of  the  principles  oa 
which  the  judgment  was  founded,  and  also  after  an  attentive 
examination  of  the  case  of  Regina  v.  MiUis^  I  still  think  that  the 
judgment  given  in  the  Court  below,  on  this  novel  but  important 
case,  should  be  affirmed.    The  starting  point  is  the  case  of  Regina 
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I  think  I  am  bound  by  that  case,  and  boond  bj 

▼eiy  point  on  which  it  was  decided.    For,  oonaidenng  wbii 

the  tnith,  that  the  decision  in  that  case  waa  the  raBok  it 

application  of  a  technical  rale  of  the  Houae  of  Lords,  and  wi:! 

ventaring  to  differ  from  the  able  men  who  gave  jadgmeDt  k 

case,  in  my  opinion  the  judgments  of  Lords  Broagham,  Cxl{ 

and  Denman  are  the  best  foanded.    I  am  not  bound  to  canj 

case  one  jot  beyond  what  it  goes,  nor  deduce  any  oonseqj 

except  that  which  inevitably  flows  from  it.    That  case  decides 

the  presence  and  intervention  of  a  priest  in  holy  orders  is  neees 

to  render  a  marriage  valid ;  that  such  has  been  the  principle  c! 

Common  Law  I  admit,  and  I  am  bound  to  uphold  that  to  its  h 

extent    In  this  case  there  has  been  a  presence  and  intemi! 

of  a  clergyman  in  holy  orders,  but  such  clergyman  was  one  d 

contracting  parties,  and  the  question  is,  whether  such  is  suffici: 

Two  reasons  have  been  assigned  for  the  adoption  of  the  arga 

against  its  sufficiency : — ^first,  that  to  every  marriage  the  cler^ 

should  be  present  as  a  witness;  and  secondly,  in  order  tbtii 

religious  ceremony  should  be  superadded  to  the  ciyil  contne; 

the  first  be  a  true  one,  namely,  that  it  is  necessary  that  the  ck 

man  should  be  a  witness,  it  is  conclusive,  for  if  it  be  neosi 

at  (}ommon  Law  that  he  should  be  a  witness,  the  mBim 

himself  by  a  clergyman  would  be  of  no  avail.     I  reject  tkc  :< 

proposition,  for  I  cannot  think  that  the  Common  Law  would  t' 

every  marriage,  no  matter  how  many  respectable  persons  duj' 

present,  unless  a  clergyman  were  present.    The  second  profx^' 

is  the  true  one ;  and  adopting  the  decision  in  Segina  v.  U^ 

consider  that  the  Common  Law  would  take  cognizance  of  ther 

contract  and  the  religious  ceremony.    It  is  found  oo  tius  ^ 

verdict,  that  the  form  for  the  solemnisation  of  marriage,  as  gi^^ 

the  Book   of  Common   Prayer,  was  read  by  the  Bev.  ^ 

Beamish;  that  he  took  her  as  his  wife;  that  she  took  )m'^^ 

husband ;  that  he  placed  a  ring  on  her  finger,  and  pronoooee^^ 

blessing  in  the  appointed  form.     It  is  true  that  the  fonn  ^ 

in  the  Book  of  Common  Prayer  did  not  contemplate  thst  sck? 

man  should  be  one  of  the  contracting  parties.    I  ooneor  «i^^ 
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rothers  Kbooh  and  Greene  in  that,  and  also,  that  when  the  clergy-  H.  T.  1857* 
an  is  one  of  the  contracting  parties,  he  mast  deviate  from  the  form 
Lven  in  the  Book  of  Common  Prajer ;  but  it  appears  to  me-  that 

« 

liether  it  be  performed  hj  a  clergyman  for  himself^  or  by  a  clergy- 
lan  as  a  third  party,  it  is  substantiaUy  a  complete  religious 
eremony ;  and  that  the  party  would  be  as  fully  imposed  with  the 
eligiouB  character  of  that  ceremony,  when  performed  by  himself,  as 
f  he  had  been  married  by  a  third  party.  He  may  have  been  guilty 
>f  impropriety,  and,  perhaps,  of  blasphemy,  as  stated  by  mj  Brother 
Skogh,  but  still  it  appears  to  me  a  sufficient  ceremony.  In  Regina 
7.  Miilis^  the  religious  ceremony  was  declared  necessary,  but  it 
Ices  not  decide  that  the  marriage  would  be  void  if  the  clergyman 
was  one  of  the  contracting  parties ;  and  unless  there  be  an  express 
decision  to  that  effect,  I  will  not  concur  in  bastardizing  the  issue 
of  such  marriage,  or  in  defaming  the  character  of  those  who  believed 
in  the  efficacy  of  such  a  union. 


Jackson,  J. 

■ 

This  is  a  writ  of  error,  brought  to  reverse  a  judgment  of  the 
Court  of  Queen's  Bench,  by  which  it  was  decided  that  a  clergyman 
of  the  Established  Church  had  celebrated  a  valid,  legal  marriage 
between  himself  and  a  female  member  of  the  same  communion. 
The  Judges  of  that  Court  held  themselves  bound  by  the  case  of  Re- 
gina V.  Millu,  which,  as  they  considered,  had  conclusively  settled 
the  law  applicable  to  this  case ;  though,  at  the  same  time,  if  I  collect 
rightly,  they  thought  the  law  required  to  be  amended  by  the  Legis- 
lature.    I   have  carefully    considered    that    case    of   Regina  v. 
MilliSy  and  though  I  agree  with  the  Court  of  Queen's  Bench,  that 
it  must  be  regarded  as  a  binding  authority,  being,  according  to  the 
course  and  practice  of  the  House  of  Lords,  to  be  deemed  the 
decision  of  that  High  Court,  yet  I  am  of  opinion  that  it  by  no 
means  governs  the  case  now  before  us. 

Amongst  the  reasons  given  by  the  Queen's  Bench,  in  their  judg- 
ment, I  find  it  stated  that  Regina  v.  Millie  decided  negaiivefy 
that  a  contract  of  marriage  per  verba  de  praseniif  however  solemn 
the  engagement,  and  though  followed  by  consummation,  is  not  to  be 


182 


COMMON  LAW  BEPOBTS. 


H.  T.  1857.  ▼>lid  without  the  interyention  of  a  minister  in  epiaoi^  oi^.. 

f,  that  where  these  two  concnr,  a  contmct  of  e&t. 


per  verba  de  pneeenH^  and  the  intervention  <^  a  minister  is  :- 
oopal  orders,  the  marriage  is  a  valid  marriage.  Bj  the  word-: 
tervention**  here,  I  understand  the  Court  to  mean  that  the  ^ 
has  been  performed  by  a  minister  in  holj  orders.  No  Mbt,  ;l 
case  does  decide  negatively  that  a  contract  of  marriage,  pv  ir 
de  pneeetUi,  without  the  intervention  of  a  minister  in  «pk. 
orders,  is  not  valid.  But,  in  my  opinion,  it  does  not  decide  air. 
tively  the  latter  proposition — namely,  that  in  all  cases  wkre  & 
two  requisites  concur,  the  marriage  is  valid ;  and  with  all  de£^i 
to  the  Court  of  Queen's  Bench,  it  would  appear  to  me  this  ^^' 
of  Begitui  v.  MiUie  has  led  to  an  erroneous  judgmeDt  in  - 
case. 

It  b  not  my  intention  to  go  through  the  authorities  in  c-:- 
which,  in  my  opinion,  establish  the  law  as  it  is  settled  in  ^ 
gina  v.  Millie.  The  validity  of  the  marriage  in  this  eftMc: 
be  determined  according  to  the  validity  of  the  Marrisfe  lar 
England  as  it  stood  prior  to  the  26  6.  2,  c  33  C^nf,)^  for : 
marriage  took  place  in  Ireland  prior  to  the  passing  of  7  &  ^  ^- 
c.  81.  It  is  not  by  the  general  Canon  Law  of  Europe,  or  ^J^' 
Civil  Law,  that  marriage  was  regulated  in  England  prior  to  - 
26  (r.  2 ;  but  by  what  has  beeu  denominated  the  King's  Eocks- 
tical  Law,  which  has  the  Greneral  Canon  Law  for  its  bess,  -^ 
which  has  been  modified  and  altered  from  time  to  time  bj  '•^' 
ecclesiastical  constitutions  of  archbishops  and  bishops,  and  by  ^ 
Legislature  also.  This  Law  required  the  performanoe  of  a  Tt^- 
ceremony ;  but  the  ceremony  appears  to  have  been  varied  tJi 
time  to  time  according  to  the  laws  of  the  church ;  and  whatever  b 
been  held  sufficient  by  the  law  of  the  church  at  any  given  per-^^ 
appears  to  have  satisfied  the  requirements  of  the  Kng's  Eodesd^ 
tical  Law.  According  to  the  opinion  of  the  Judges  in  Ed^ 
delivered  by  Tindal,  C.  J.,  in  the  House  of  Lords,  in  the  eise^ 
Regina  v.  MiUie^  a  contract  of  marriage,  per  verba  de  ff^^ 
was  a  contract  of  which  performanoe  might  be  compelled  b/  ^'■ 
Spiritual  Court ;  but  it  was  not  a  marriage  unless  made  is  ^ 
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-esence  and  with  the  intervention  of  a  minister  in  holy  orders;  H.  T.  1857< 
id  Tindal,  C.  J.,  further  stated,  quoting  the  opinion  of  Lord  Holt, 
i&t  the  marriage  ought  to  he  celehrated  according  to  the  rites  of 
le  Church  of  England,  in  order  to  entitle  to  the  privileges  of  legal 
arriage,  as  dower,  thirds,  &c. ;  and  I  find  Lord  Cottenham  quoting 
te  same  authority  for  the  same  position. 

I  ask,  what  was  the  ohvious  policy  of  the  law,  and  what  was  the 
bject  contemplated  in  so  requiring  ? — ^Was  it  not,  plainly,  to  insure 
ublicity  and  solemnity  in  respect  of  these  contracts,  affecting  (as 
sey  do)  not  merely  the  individuals  immediately  concerned,  but  the 
ommunity  at  large  ?  It  is  most  important  that  marriages  should  be 
apable  of  proof.  This  has  been  felt  at  all  times,  and  was  required 
y  the  General  Marriage  Law  of  Europe,  as  well  as  by  the  Marriage 
jaw  of  England.  By  the  Canon  Law  a  marriage  was  not  good 
bough  contracted  per  verba  de  pnsaetUi^  unless  witnesses  were  pre- 
eiit.  By  the  King*s  Ecclesiastical  Law,  the  presence  of  a  priest 
vas  deemed  equivalent  to  a  witness  or  witnesses ;  and  even  the 
I^aw  of  Scotland  (the  least  strict  of  any)  requires  the  presence  of 
wo  witnesses,  or  at  least  of  one  witness,  with  corroborating  cir- 
cumstances, or  writing,  to  prove  the  marriage,  in  order  to  give  it 
fr^alidity.  This  I  collect  from  the  evidence  given  in  Dcdrymple  v 
Dalrymple  and  Butler  v.  Lard  Mounigarret  (o).  I  would  also 
observe  that  our  late  Marriage  Act  (7  &  8  Ftc,  c.  81)  shows  the 
riew  which  the  Legislature  takes  of  this  subject.  It  contemplates 
;he  person  celebrating  the  marriage  as  distinct  from  the  parties  to 
^he  contract ;  and  it  expressly  requires  the  presence  of  two  witnesses  ^ 
to  the  marriage.  And  it  was  admitted  by  Lord  Brougham — one  of 
Lhe  dissenting  Lords  in  Regina  v.  Millie — ^that  for  dower  the  law 
lid  require  solemnity  and  publicity ;  and  a  very  early  writer,  of 
bigh  authority  {Lyndtooode  Prov.^  b.  4,  p.  27),  states  that  solem- 
ai^,  publicity  and  attestation,  were  necessary  to  the  validity  of 
marriages.  There  appears  no  good  reason  why  publicity  and  attes- 
tation should  be  required  only  with  a  view  to  dower,  thirds,  &c. ;  so 
many  other  valuable  civil  rights  depending  upon  marriage,  the  power 
of  proving  the  fact  of  the  marriage  in  all  cases  would  appear  to  be 

(a)  6  It.  Law  Bep.  77. 
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easentially  neceBswy.  Lord  Campbell  alao  considered  thai  - 
according  to  the  Canon  Law,  the  presence  of  a  priest  wis  m. 
thoagh  only  as  a  witness.  I  think  the  cases  and  the  aat!.- 
cited  in  the  argument  show  that  solemnity  and  publicity  are  n 
site  to  establish  heirship,  as  well  as  a  right  to  dower ;  and  it  t 
appear  to  be  very  inconsistent  if  the  law  should  require  tbri 
establish  dower — a  charge  on  the  land — and  not  to  esuL 
right  to  the  inheritance  of  the  land  itself ;  and  according  j  j 
law  says — ^  Hares  legiHmu$  est  quern  n^qftite  denumttraai: 

With  reference  to  the  doctrine  propounded  by  the  Jog:- 
Regina  ▼.  Millis^  and  adopted  by  the  judgment  of  the  Lr.^ 
namely,  that  a  marriage  contract  did  not  constitute  a  legal  msr^ 
unless  made  in  the  presence  and  with  the  interveniian  of  a  mi::: 
in  holy  orders,  I  would  draw  attention  to  the  words  ts»  the  prf^:' 
and  with  the  intervention  of  a  minister,  and  I  would  obsem  ^ 
this  language  manifestly  imports  that  the  mere  presenct  ; 
minister  (as  in  this  instance  being  himself  the  bridegroom)  -^  '^ 
sufficient ;  there  must  be  the  intervention  of  a  minister  hetwsc  n 
parties  to  the  marriage ;  and  this  will  be  found  in  perfect  wxxs-lc 
with  the  view  of  this  matter  taken  by  the  church,  as  indicatri 
the  solemn  service  appointed  by  the  church  for  the  eekhniix 
marriage ;  and  this  I  shall  have  occasion  to  refer  to  more  pt"- 
larly  hereafter.  ' 

I  have  said  that,  in  my  judgment,  Regina  y.  Jft^  ^^ 
establish  the  validity  of  the  marriage  in  the  case  now  before  os^  - 
the  first  place,  the  House  of  Lords  was  not  called  upon  tos: 
dicate  upon  the  question  we  have  to  determine ;  and  in  the  :r: 
place,  the  very  peculiar  circumstances  which  characterise  the  pn!'' 
case  did  not  exist  there,  nor  did  any  learned  Lord,  in  del/r^- 
his  judgment,  contemplate,  or  at  least  advert  to,  such  a  st&i: 
facts  as  is  presented  to  qs  in  this  special  verdict     Li  that  case^ 
ofl&ciating  minister  was  not  himself  one  of  the  parties  enterii^^' 
the  marriage  contract,  as  here,  nor  was  the  ceremony  perfono^' 
secret,  as  here.    On  the  contrary,  the  special  Terdict  there  ^^ 
that  the  marriage  was  performed  by  the  Plresbyterian  minist^'^ 
presence  of  three  witnesses,  and  according  to  the  usual  form  o^^ 
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into  between  two  persons,  per  verba  de prcBsetUiy  must  it  not,  to  have  H.  T.  1857- 
any  meaning,  be  nnderstood  to  refer  to  a  contract  entered  into 
between  two  other  persons,  and  not  between  such  other  person  and 
the  clergyman  who  is  required  to  be  present  on  the  occasion? 
Again,  can  a  man  be  said  to  intervene  at  the  making  of  a  conttact 
between  himself  and  another  person  ?— or  in  other  words,  do  not 
the  terms  '^  presence  and  intervention,''  at  the  making  of  the  con- 
tract, plainly  import  that  the  clergyman  is  not  to  be  himself  one  of 
the  two  contracting  parties,  but  is  to  be  present  at  the  contract  of 
others^  and  to  intervene  therein  ? 

There  appears  thus  to  be  a  great  difficulty  in  holding  that  the 
legal  requisite  of  the  presence  and  intervention  of  a  minister  in 
orders  was  satisfied  by  what  occurred  in  this  case;  and,  in  my 
judgment,  it  was  not 

But  apart  from  the  meaning  to  be  given  to  the  terms  **  presence 

and  intervention,''  it  is  insisted  that  Regina  v.  Millie  is  itself  a 

direct  authority  for  the  validity  of  the  marriage  in  this  case;  and 

the  argument,  as  I  understand  it,  proceeded  thus  i^^Regina  v.  Millie 

has  decided  negoHvefy  that  a  contract  of  marriage  per  verba  de 

prasenH  does  not  constitute  a  valid  marriage,  unless  entered  into 

in  the  presence  and  with  the  intervention  of  a  clergyman;  and 

thereby  it  must  be  understood  to  have  decided  affimuUively  that 

where  the  two  requisites  concur,  vis.,  a  contract  of  marriage  per 

verba  depraeenti^  and  the  presence  and  intervention  of  a  clergyman 

thereat,  a  valid  marriage  is  the  resulL    It  was  then  argued  that,  as 

we  find  here,  ejs  eoneeesie^  a  contract  of  marriage  |Mr  verba  de  prm^ 

ienti^  and  likewise  the  presence  of  a  clergyman,  together  with 

(as  is  contended)  his  intervention,  by  celebrating  the  marriage 

ceremony  according  to  the  form  in  the  Book  of  Common  Prayer, 

the  concnrrenoe  of  the  two  conditions  necessary  to  constitute  a  valid 

marriage,  according  to  the  decision  in  Regina  v.  Millie,  is  thus  shown, 

and  thereby  the  validly  of  the  marriage  in  this  case  is  established. 

But  I  cannot  acquiesce  in  the  position  that  Regina  v.  Millie,  in 

decidmg  negatively  that  a  contract  of  marriage  per  verba  de  prm^ 

»enti  does  not  constitute  a  valid  marriage,  unless  entered  into  in 

the  presence  and  with  the  intervention  of  a  clergyman,  has  theraby 
voIm  6.  25  L 
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H.  T.  1867.  established  Kflirmatively  that,  where  these  two  conditions  osci 
a  valid  marriage  is  necessarily  the  result.  That  decision  procd 
upon  the  state  of  facts  then  before  the  Coart^  and  not  jx^  'i 
which  had  no  existence  in  the  case,  and  which  cannot  be  ei 
eoojectured  to  have  entered  into  the  contemplation  of  the  trik 
which  decided  it  In  that  case,  no  objection  existed  to  the  vd  i 
of  the  marriage,  except  the  absence  of  a  clergyman  in  ord«b: 
every  other  respect  the  marriage  was  unimpeachable.  Then  j 
can  it  be  inferred  that,  because  in  the  case  of  a  marriage  otkn 
unobjectionable,  the  presence  and  intervention  of  a  clergjmn 
orders  would  have  given  it  validity,  the  same  result  would  \ 
taken  place  if  the  marriage  had  been  open  to  objection  on  d 
grounds  ?  Suppose,  for  instance,  the  parties  had  been  b^  1 
incapable  of  contracting  marriage  together,  could  the  pre$^ 
and  intervention  of  a  clergyman,  upon  the  occasion  of  a  coo:? 
between  them  per  verba  de  pr€Bseniij  have  rendered  it  a  n 
marriage?  or,  suppose  a  clergyman  to  be  by  law  incapabk 
celebrating  a  valid  marriage  between  himself  and  a  woman,  vitk 
the  presence  and  intervention  of  another  clergyman,  of  what » 
could  his  own  presence  and  intervention  on  the  occasion  be  deea 
even  if  what  occurred  could  be  held  to  have  amounted  to  iss 
vention  ? 

Then  what  is  there  to  sustain  the  validity  of  this  marriage? 
cannot  say  that  I  have  been  able  to  discover  any  sufficient  gi^ 
for  establishing  it.  On  the  other  hand,  what  is  there  to  iops 
its  validity?  There  is  the  law,  as  setUed  in  Begina  v.  MH 
requiring  the  presence  and  intervention  of  a  minister  in  oideA^ 
importing  plainly,  as  I  consider,  by  the  use  of  those  terms,  tb 
such  minister  is  to  be  a  third  person,  and  not  himself  a  partj  to  s 
contract.  Then  there  is  the  position  warranted  by  reason,  and  » 
tained  by  the  authorities  which  have  been  cited  for  the  purpose,  lii 

I 

the  presence  and  intervention  of  a  clergyman  is  required,  not  id^ 
as  a  celebrant  of  the  religious  rite,  but  likewise  as  a  witness  of  u 
due  performance  by  the  parties  of  the  requisites  to  validate  theitf 
riage,  '^  ui  dei  testimonimm  ecelesufj*'  as  was  said  in  one  oti^^ 
referred  to  at  the  Bar ;  mnd  that  being  so,  one  of  the  pisp^ 


COMMON  LAW  REPORTS. 


195 


BEAMISH 

V. 
BEAMISH. 


for  wLich  the  presence  of  the  clergyman  is  required  by  law,  viz.,  H.  T.  1857. 
that  he  should  be  a  witness,  is  frustrated,  if  he  be  himself  a  party  to 
the  contract.  Nor  does  it  strike  me  to  be  an  answer  to  this  objection, 
that  any  layman  who  may  be  present  at  the  ceremony  is  a  compe- 
tent witness  to  prove  the  marriage ;  for  although  that  be  so,  the  law 
may  well  have  confided  specially,  as  it  were,  to  the  clergyman,  the 
duty  of  witnessing  and  superintending  the  marriage  proceedings, 
trusting  to  his  knowledge  and  experience  in  the  matter,  and  to  the 
conscientious  obligation  under  which  he  must  be  supposed  to  believe 
himself  to  discharge  faithfully  the  duty  so  imposed  upon  him. 

But  as  against  the  validity  of  this  marriage,  the  argument  derived 
from  its  incompatibility  with  the  forms  and  ceremonies  prescribed 
by  the  Book  of  Common  Prayer  appears  to  me  of  peculiar  weight ; 
my  Brethren  who  have  preceded  me  have  pointed  out  the  portions 
of  the  ceremonial  of  marriage  contained  in  that  book  which  bear 
upon  this  part  of  the  argument ;  and  on  perusing  them,  it  appears 
to  me  manifest  that  the  celebration  of  the  marriage  of  a  clergyman 
by  himself  never  entered  into  the  contemplation  of  the  framers 
of  the  Book  of  Common  Prayer,  and  accordingly  they  have  provided 
no  ceremonial  for  such  a  marriage.    That  being  so,  the  statute 
which  directs  the  clergyman  to  perform  the  ceremony  of  mar- 
riage, according  to  the  forms  in  the  Book  of  Common  Prayer, 
must  be  understood  as  not  contemplating,  but  on  the  contraiy 
repudiating,  the    marriage  of  a  clergyman  by  himself,  for  which 
no  form  is  given  by  that  book;  and  yet  it  is  contended  that  a 
marriage  for  which  no  ceremonial  exists,   which  is  wiihoui  the 
Book  of  Common  Prayer,  and  wUhotU  the  statute  whereby  the 
clergy  of  the  Established  Church  are  regulated  in  the  performance 
of  the  marriage  ceremony,  is  yet  recognised  by  law,  and  invested 
with  all  the  attributes  of  a  valid  marriage. 

It  has  been  urged,  however,  that  there  is  no  legal  objection 
to  the  clergyman  altering  the  phraseology  of  the  Rubric,  so  as 
to  make  it  suit  the  performance  of  the  ceremony  of  his  own  mar- 
riage by  himself,  provided  he  adheres  to  the  substance  of  the 
directions  given;  and,  as  an  illustration,  it  is  relied  on  that,  in 
administering  the  Communion  to  himself,  the  clergyman  in  practice 
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H.  T.  1857.  departs  fimm  the  phrtaeology  prescribed  by  the  Book  of  G 
JExeh,  Cham* 

Fnjer,  tq  be  need  in  tbe  adminiatration  of  the  CominimioD  i 

penons.    I  am  not  aware  of  this  as  a  matter  of  fact;  botai 

it  to  be  80,  it  u  to  be  obserred,  in  the  first  place,  thst  ^ 

no  aiUration  made  thereby  in  the  language  6i  the  Book  a 

mon  Prayery  for  the  simple  reason  Ihat  there  are  no  wori 

soribed  by  it  to  be  nsed  by  the  dergyman  in  adminnteri 

Commimion  to  himself;  but  again,  the  words  which  an 

to  be  nsed  in  practice  by  the  dergyman  in  adminiiterii 

Communion  to  himself  (though  they  may  not  be  in  tenns  n 

by  the  Babric)  are  consonant  to  the  act  of  hia  taking  Um 

mnnion,  which  it  directs ;  whereas,  in  the  case  of  the  cki 

performing  the  ceremony  of  his  own  marriage,   an  tkeni 

the  language  of  the  Bubric  is  adopted  to  aait  a  cise  n 

subject  of  any  direction  contained  therein,  or  at  all  conteB 

thereby.    But,  in  any  event,  the  drcumstanee  of  a  practice 

prerailed,  property  or  otherwise,  for  clergymen  to  make  oi 

certain  form  of  wordi  not'required  by  the  Book  of  Commoii  i 

in  administering  tiie  Communion  to  themselves,  can  be 

prsssed  seriously  as  an  argument  for  the  right  of  a  d^ 

to  depart  from  almost  the  entire  tenor  of  the  marriage  oera 

contained   in  the  Book  of  Common  Prayer,   in  order  to 

another  ceremonial  to  suit  the  perfonnance  of  the  oerau 

his  own  marriage  by  himself. 

It  was  urged  at  the  Bar  that,  although  the  present  wa 

fessediy  an  irregular  marriage,  and  one  which  woold  8ubj< 

dergyman  who  celebrated  it  to  severe  ecdesiastical  ceosi 

would  not  on  that  account  be  deemed  a  void  maniage  1 

Spiritual  Courts;  and  numerous  instances  were  refenedto 

those  Courts,  in  condemning  imgularities  practised  in  ^ 

to  marriages,  and  punishing  the  parties  guOty  of  them,  ^ 

refosed  to  declare  the  marriages  void :  it  was  thence  in^^ 

without  any  authority  whatever  being  dted  to  sustain  the 

meat,  that  the  present  was  merdy  an  irregular  msniag^  ^ 

the  Ecclesiastical  Court  would  censure,  but  would  not  deduv 

The  fact  was  then  appealed  to^  of  the  Common  Law  ^ 
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all  timoB  adopted  the  law  of  the  chnrch  on  this  aabject»  as  set  H.  T.  1857< 

,Exeh,  Chmm, 
i£orth  in  the  judgment  of  Tindal,  C.  J^.in  Begina  v.  MiUU ;  and     • /-— ^ 

.it  was  concluded  that,  under  those  circumstances,  the  present  mar-  ^^ 

.  riage  was  valid  at  Common  Law.    It  was  further  argued  that  the    bbamish. 
yiactum  of  the  marriage  having  been  proved  in  this  case,  an4  the 
•  principle  of  law  being  to  presume  in  favour  of  an  actual  marriage, 
^  the  present  marriage  must  be  held  valid,  unless  it  can  be  shown 
;  that  such  marriages  have  been  held  void  by  the  law  of  the  church. 
^        Now,  as  to  the  position  that  this  was  a  mere  irregular  marriage, 
,   and  not  void  in  the  Ecclesiastical  Courts,  it  may  be  sufficient  to 
,    observe  that  it  is  quite  gratuitous,  as  having  no  authority  whatever 
to  sustain  it.    Of  course,  it  cannot  be  meant  to  contend  that  the 
Ecclesiastical  Courts  will  sustain  all  marriages  defaeio  as  valid,  no 
matter  under  what  circumstances  they  may  have  been  contracted ; 
and  yet,  unless  this  be  so,  what  warrant  is  there  for  the  argument 
that  because  the  Eksclesiastical  Courts  have,  in  certain  instances, 
refused  to  hold  void  marriages  which  have  been  irregularly  cele- 
brated, they  will  therefore  in  this  instance  hold  the  marriage  valid, 
a  marriage  contracted  under  circumstances  perhaps  without  parallel 
in  the  histoiy  of  Christendom  ?    Then,  as  to  the  position  that  those 
who  impugn  the  validity  of  this  marriage  are  bound,  upon  the 
doctrine  of  presumption,  to  show  affirmatively  that  the  Spiritual 
Courts  have  held  such  marriages  void;  the  answer  appears  to  be 
that,  supposing  the  rale  of  presumption  in  favour  of  an  actual 
marriage  to  apply  here,   those  who  impugn  its  validity  in  this 
instance  are  not  to  be  confined  to  one  mode  only  of  showing  it 
to  be  invalid,  viz.,  by  adducing  instances  wherein  the  church  has 
condemned  such  marriages  as  void,  when,  upon  other  sufficient 
grounds,  they  can  establish  the  point ;  but  as  to  the  absence  of  any 
decision  in  the  Ecclesiastical  Courts,  or  any  direct  authori^  in  Eccle- 
siastical Law  to  that  efiect,  it  may  be  accounted  for  on  the  ground 
of  such  a  nairiage  as  the  present  having  never  been  brought  under 
the  oognizaBCe  of  the  Ecdesiastical  Courts,  or  contemplated  by 
Ecclesiastical  Law  as  likely  to  be  ever  attempted  to  be  sustained. 
Then  it  must  be  borne  in  mind  that  this  was  a  marriage  without 
a  witness  to  prove  its  celebration.    Now,  the  laxity  of  the  Law 
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H.  T.  1857.  of  Scotland  respecting  marriages  has  been  long  felt  and  ieprol£i 

JExeh,  Cham* 

By  that  law,  as  it  is  stated  to  be  collected  from  the  report  ii 

case  of  Dalrymple  v.  DalrympU^  a  contract  of  marriage  per  w 

deprcuenH  constitutes  of  itself  a  valid  marriage,  provided  ii  3 

been  entered  into  in  the  presence  of  at  least  one  witness^  bot  i 

otherwise — I  say  at  least  one  witness,  for  it  should  seem  thatau 

ajsecond  witness,  or  some  writing  or  state  of  circamstancefl  te&i^ 

to  the  proof  of  the  fact  is  deemed  also  necessary  to  esuUk 

validity.     But  what  have  we  here  ?  a  contract  of  marriage  beti^ 

two  persons,  without  the  presence  or  intervention  of  a  clergrs 

and  amounting  therefore  to  nothing  more  than  a  contract  ^  w 

de  prceseniiy  and  without  a  single  witness  to  attest  the  ftct  of 

having  been  entered  into;  a  contract  therefore  which,  under  & 

laxest  possible  of  all  marriage  codes,  the  Law  of  Scotland,  vo« 

not  constitute  a  valid  marriage;  and  yet  this  Court  is  called  oa 

to  sanction,  as  legal  and  binding  for  all  purposes,  a  marriage  wh 

even  the  Law  of  Scotland  repudiates  and  holds  to  be  altoge'iii 

void.  • 

The  case  of  Holmes  v.  Holmes^  of  which,  be  it  observed,  we  bi 
no  printed  report,  has  been  appealed  to  by  both  parties  in  this  ^ 
In  my  judgment  (as  well  as  I  can  collect  its  import  from  tbe  m 
ment  at  the  Bar),  it  is  no  authority  for  either  party. 

Under  all  the  circumstances,  I  think  that  this  marriage  n 
invalid,  and  therefore  that  the  judgment  of  the  Court  beloir  oofi 
to  .be  reversed. 


r.: 


BiCHARDS,  B. 

I  was  not  present  when  this  case  was^first  argued  in  this  Coq 
but  I  have  heard  a  very  able  supplemental  argument. 

With    respect    to   the    point  primarily  contended  for  bj  ^ 

m 

plaintiff,  viz.,  that  a  marriage  per  verba  de  prasenH,  no  clerg7D>^ 
being  present,  was  a  good  marriage  in  law,  though  inegalar,^^!^ 
of  opinion,  regard  being  had  to  the  ruling  in  Regina  v.  Vvm, 

• 

that  we  are  not  now  at  liberty  to  deal  with  that  as  an  open  qoestios^ 
I  therefore  must  decline  to  express  any  opinion  on  that  subfi^ 
The  Law  Lords,  though  equally  divided,  yet  ultimately  gave  jo^' 
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inent  against  the  Crown  in  that  case,  and  I  take  it  that  all  inferior  H.  T.  1857. 

JSxch*  Chtmu 
:ribunal8  are  bound  by  that  ruling. 

:     In  considering  the  present  case,  I  feel  bound,  therefore,  to  assume 
^he  law  to  be  that  the  presence  of  a  clergyman  was,  at  the  time 
when  the  ceremony  of  marriage  in  this  case  was  performed,  abso- 
lutely necessary  to  constitute  a  marriage  valid  in  point  of  law :  of 
^course  I  am  speaking  of  a  period  anterior  in  England  to  the  English 
Marriage  Act,  and  in  Ireland  to  the  7  &  8  Ftc,  c.  81.     In  all 
ordinary  and  regular  marriages,  one  can  easily  understand  the  object 
in  having  a  clergyman  present  at  so  solemn  and  important  a  cere- 
mony; but  with  respect  to  marriages  of  a  different  class,  with 
respect  to  irreguhir  marriages,  I  do  not  find  the  object  for  which 
the  presence  of  a  clergyman  was  considered  necessary  very  clearly 
defined.    It  has  been  suggested  in  some  of  the  authorities  to  which 
we  have  been  referred,  and  it  has  been  argued  strongly  by  Counsel 
in  this  case,  that  the  presence  of  the  clergyman  may  have  been 
required,  I  mean  required  in  point  of  law,  for  the  purpose  of  bles« 
sing  the  nuptials ;  and  again,  it  has  been  suggested  and  argued  that 
the  presence  of  a  priest  was  required,  in  order  that  he  might  see 
that  everything  necessary  to  give  validity  to  the  ceremony  was 
rightly  and  fitly  performed,  and  that  he  might  be  able  at  a  future 
period  to  bear  testimony  to  the  factum  of  the  marriage.    Whatever 
may  be  the  weight  and  nature  of  those  arguments  in  reference 
to  regular  marriages,  I  find  great  difficulty  in  applying  them  to  the 
case  of  an  irregular  marriage ;  for,  no  doubt,  it  will  be  found  in 
several  of  the  authorities  to  which  we  have  been  referred,  that  it 
was  not  essential  to  the  validity  of  such  a  marriage  that  the  clergy- 
man should  take  any  part  in  the  proceedings ;  nay,  that  if  he  was 
brought  to  the  place  unwillingly  on  his  part,  the  marriage  would 
be  nevertheless  good,  his  *' intervening"  by  his  presence  alone, 
whether  voluntary  or  involuntary,  being  held  to  be  sufficient    For 
myself,  however,  I  must  say  that  I  cannot  understand  how  any  one 
can  with  propriety  be  said  to  "  intervene,"  because  he  may  happen 
to  be  present  at  a  marriage  ceremony  which  takes  place  without 
his  assistance  or  approval.    I  must  here  again  repeat  that  I  am 
speaking,  not  of  a  regular  marriage  in  fa/de  eecUtim^  but  of  a 
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H.  T.  1857*  private  and  irregular  marriage.  UnqQeBtioDaUj  tbe  dergju: 
not  a  neoeesary  witness  to  prove  snch  a  marriage,  or  anj  ice:. 
for  the  &ct  of  marriage  may  be  proved  by  other  witnesses  e 
as  by  the  elergyman,  even  though  he  may  have  '^interrened'z 
ordinary  sense  of  the  term,  and  may  have  performed  the  eats 
and  the  bishop,  on  a  question  involving  the  validity  of  a  airr 
being  sent  to  him  by  the  Temporal  Courts,  was  not  bobi 
summon  the  clergyman  as  a  witness,  to  prove  the  /acta  ot 
marriage :  at  least  I  have  seen  no  case  in  which  such  a  pm 
was  held  to  be  necessary. 

And  then  with  regard  to  the  religions  element,  ss  it  bu 
called,  I  should  be  slow  to  hold  that  a  marriage  was  void,  uk 
issue  bastards,  because  the  attending  clergyman  had  omitted  toi 
the  spousals  i  and  great  as  that  neglect  would  be  on  the  pc 
a  clergyman  taking  part  in  the  ceremony,  we  must  nenitii 
recollect  that  in  all  irregular  marriages  there  are  some,  and  ci 
times  very  many,  omissions  in  point  of  ceremony,  and  yet  ve  i 
a  plentiful  supply  of  authorities  to  show  that  such  maniagu  of 
therefore  void.  If  it  were  necessary  that  every  ceremomal  it 
be  strictly  observed,  to  constitute  a  valid  marriage,  there  t 
be  no  such  thing  as  an  irregular  marriage.  I  would  oodasi 
Begina  v.  Miliis  as  deciding  that,  to  make  a  marriage  per  wr& 
prmtenti'  ''loyal  matrimony,"  there  should  be  a  dergyman,  e^ 
paUy  ordained,  present  at  the  ceremony ;  but  that,  if  such  ads 
man  was  present,  a  very  simple  form  of  words  would  be  n&o 
and  that  it  would  not  have  been  necessary  to  go  throogii 
marriage  oeremony  as  prescribed  for  regular  mazriagea. 

If  I  am  rig^t  in  that  (and  I  feel  very  strongly  of  opinioD  thi 
amX  I  get  rid  altogether  of  the  ailment  founded  on  thecnpfH 
difficulty  of  paraphrasing  the  marriage  ceremony,  or  of  depifl 
from  the  form  given  in  the  Book  of  Common  Prayer,  or  d 
supposed  inconsistency  of  the  parties  presenting  themselvei  to^ 
•other,  and  the  like :  all  which  arguments  appear  to  me  to  a^ 
too  much  of  mere  matters  of  form  and  ceremony,  sod  to  b 
too  little  of  substance  in  them  to  be  of  any  great  weigH 
must  look  to  the  subetance  of  thinss,   rather  than  more  ^ 
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Had  any  ordained  clergyman,  other  than  the  Rer.  Samuel  Swayne  H.  T.  1857* 
Beamish,  been  present  at  the  marriage  ceremony  now  under  con-  >^  'y  ■■  ■  / 
sideration,  it  could  hardly  have  been  contended  that  the  marriage 
9fSLB  not  perfectly  valid.  Had  an  ordained  clergyman  been  present 
^t  the  marriage  of  Greorge  Millis,  the  defendant  in  Regina  v. 
Millis^  can  it  be  supposed  that  the  marriage  in  that  case  would 
ihave  been  held  invalid,  because  the  ceremony  as  performed  in  the 
case  was  not  in  exact  conformity  with  the  ceremony  as  set  out 
in  the  Book  of  Common  Prayer?  But  in  the  case  now  under 
consideration,  it  appears  that  no  other  clergyman,  except  the  Rev. 
,  Samuel  Swayne  Beamish,  was  present  at  the  time  when  the  cere- 
^mony  of  marriage  was  performed  between  him  and  the  lady  whom 
he  intended  to  make  his  wife ;  and  that,  I  admit,  raises  a  very  im- 
portant, difficult  and  novel  question.  If  the  presence  of  the  cler- 
gyman is  necessary  as  a  witness,  that  requirement  could  not,  in 
my  opinion,  be  satisfied  in  the  present  case.  But  I  have  already 
stated  that  I  do  not  think  the  presence  of  a  clergyman  was  at  aU 
indispensable  for  that  purpose,  at  least  I  can  find  no  case  or 
authority  by  which  the  affirmative  of  that  proposition  is  established 
to  my  satisfaction;  and  with  regard  to  the  religious  element-^if 
that  be  essential  to  give  a  legal  validity  to  the  ceremony  (upon 
which  I  do  not  mean  to  express  any  opinion)-— I  think  it  sufficient 
to  say  that,  in  my  opinion,  Mr.  Samuel  Swayne  Beamish  was  as 
competent  to  invoke  the  blessing  of  Almighty  Grod  on  himself  and 
on  the  woman  with  whom  he  then  intended  to  intermarry,  and  on 
their  spousals,  as  any  other  priest  or  clergyman.  It  is  not  the  cler- 
gyman who  blesses,  or  can  of  himself  bless,  the  parties  or  their 
nuptials ;  all  he  can  do  is  to  invoke  a  blessing  from  Grod ;  and  that 
was  in  fact  done  in  this  case,  and  done,  if  it  be  essential  that  it  should 
be  so  done,  by  a  clergyman  in  holy  orders  episcopally  ordained. 

Then  as  to  the  argument  arising  from  the  supposed  inconsistency 
of  the  intending  husband  being  the  party  to  hear  and  adjudicate  on 
any  objections  that  might  be  made  to  the  marriage,  I  admit  that 
the  position  of  Mr.  Beamish  was,  in  that  respect,  highly  objec- 
tionable ;  and  that  is  one  of  the  circumstances  that  constitutes  the 

irregularity  of  the  marriage :  but  this  is  an  objection  which  more 
VOL.  6.  26  li 
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H.  T.  1857.  or  less  pervades  all  priyate  marriagea.  It  is  not  likely,  in  apn 
marriage,  that  the  parties  themselves  will  object  to  the  perfjmj 
of  the  oeremony,  and  it  can  scarcely  be  imagined  that  tber^ 
be  any  one  else  there  to  do  so  $  and  yet  a  marriage  may  be  t 
good  and  valid  in  law,  though  private. 

Admitting,  however,  that  Mr.  Beamish's  position  was  u 
jeotionable  as  has  been  contended  for,  does  that  make  tki 
riage  a  nullity  ?  I  should  say  not.  We  have  instances  of  mm 
involving  objections  more  in  opposition  to  the  canons  of  tk  cb 
than  the  objection  to  which  I  have  last  referred,  and  wiueh  i 
nevertheless,  been  held  good  in  law.  To  avoid  a  marriage  soki 
entered  into  between  two  parties,  and  to  make  such  a  marri^ 
nullity,  there  must  be  some  nullifying  clause  or  provisioo  is 
law — ^whether  it  be  the  Common  Law,  the  Canon  Law  or  the  Ss 
Law — and  I  find  no  such  nullifying  provision  in  theJIarriagel 
of  England,  in  reference  to  the  objection  to  which  I  have  lastrd^r' 
All  private  marriages — no  matter  how  many  clergymen  majl 
been  present — ^I  mean  marriages  celebrated  otherwise  than  in^^ 
MceltBim^  were  contrary  to  the  ordinances  of  the  church ;  andtheps^ 
so  intermarrying,  and  the  clergymen  celebrating  such  irregolari 
riages,  were  all  subject  to  ecclesiastical  censure.  But  the  maniij 
even  though  the  person  celebrating  was  a  degraded  clergymiE  i 
Roman  Catholic  priest,  where  the  parties  were  Protestants,) 
in  some  instances  where  he  was  no  clergyman  at  all,  were  vx^ 
theless  held  good  in  law  ;  and  why  ?-~Because,  however  objeci 
able  and  improper  the  conduct  of  all  such  parties  might  haret^ 
and  however  opposed  to  the  ordinances  of  the  church,  and  td 
general  policy  of  the  Marriage  Law  of  England,  there  "^ 
sufficient  nullifying  provision  diseovered  in  the  law  to  ro^^ 
marriages  absolutely  void  ;  and  so  they  were  held,  in  defiance,  ii 
may  so  express  myself,  of  their  irregularity,  to  be  valid  \ji\^^} 
binding  on  the  parties. 

But  it  is  next  said  that  the  marriage  in  this  case  was  not  ^ 
brated  in  the  presence  of  witnesses,  and  that  it  is  for  thai  v^ 
void.  That  is  an  objection  that  pertains  more  to  the  jnWo^^ 
marriage  than  to  its  validity*    No  doubt,  a  party  who  is  so  ^ 
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liscreet  as  to  contract  such  a  marriage  may  find  a  difficulty  in  H.  T.  1657< 
proving  it ;  but  nevertheless,  tbe  marriage  is  the  same  as  between 


V, 


lie  parties,  and  in  the  eye  of  God,  as  if  there  were  hundreds  of 

^tnesses  present ;  and  I,  for  (me,  shall  not  assent  to  the  annulling    beamish. 

>f*  a  marriage  good  in  the  sight  of  God,  and  intended  to  be  binding 

>Ei  the  contracting  parties,  on  such  a  ground  as  this.    But  in  this 

:^ase  the  fadum  of  the  marriage  has  been  proved,  and  has  been 

£ound  by  the  special  verdict,  and  I  have  no  desire  to  go  behind 

that.     But  suppose  a  suit  in  the  lifetime  of  the  husband  (if  I  may 

call  the  Rev.  Mr.  Beamish  such),  for  restitution  of  conjugal  rights, 

and  that  he  confessed  the  nmrriage,  could  he  be  allowed  after  that  to 

saj  that  the  marriage  was  a  nullity,  because  there  were  no  witnesses 

present  ?     The  fact  of  the  marriage  is  one  thing,  the  proof  of  that 

fact  another  and  a  very  different  thing,  and  we  have  the  fact 

found  in  this  case. 

But  next  it  is  said  that  the  Common  Law  cannot  be  considered 
as  having  ever  authorised  the  marriage  of  an  ordained  priest  under 
any  circumstances ;  because  that,  originally,  that  is,  before  the  Re- 
formation, and  at  least  from  about  the  year  1076,  a  Roman  Catholic 
priest  could  not,  according  to  the  laws  and  canons  of  the  ohuroh, 
enter  into  a  contract  of  marriage :  that  may  be  so,  though  I  am 
not  sure  that  the  proposition  has  not  been  laid  down  somewhat  too 
generally.  But  whatever  restraint  those  ecclesiastics  were  subject 
to  during  the  early  period  of  our  history,  it  is  plain  that^  from  the 
Reformation,  they  were  not  prevented  by  the  Common  Law  of 
England  from  marrying ;  they  were  from  that  time  invested  with 
all  the  powers  and  privileges  that  were  exercised  and  enjoyed  by 
the  rest  of  the  subjects  of  this  realm  in  that  respect ;  and  they  were 
as  free  to  contract  matrimony  as  any  one  else. 

No  doubt,  as  long  as  a  priest  was  disabled  by  law  from  contract- 
ing matrimony,  he  could  neither  be  married  by  the  *'  intervention'' 
of  any  other  priest,  nor  by  himself.  But  as  soon  as  the  Common 
Law  underwent  a  change  as  to  the  power  of  the  priest  to  contract 
matrimony,  then  the  peculiar  reason  which  has  been  assigned  for  his 
not  being  able  to  marry  himself  ceased,  and  the  reason  ceasing,  the 
rule,  80  far  as  it  was  founded  on  that  reason,  ceased  also.  I  therefore 
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H.  T,  1857   take  it  that  the  marriage  of  a  priest  or  clergTman  is  to  be  jiq 

of  not  by  the  old  law  that  existed  prior  to  the  Beformatiom  I: 


the  law  aa  changed  and  modified  in  that  respect  at  the  tone  a 
Reformation,  and  which  snbseqnentlj  prevailed  in  England  d 
this  country. 

Upon  those  short  grounds,  and  without  going  more  at  leuftli 
the  case,  I  am  of  opinion  that  the  marriage  in  question  in  tbi 
was  good  in  law,  and  that  the  judgment  below  ought  to  be  i£i 


Pbrbin,  J. 

The  question  in  this  case  is,  whether  the  defendant  in  em 
legitimate  or  not  ?  That  question  depends  upon  this ;  whether 'J 
was  a  contract  of  marriage  entered  into  between  his  father  a:^i 
mother,  and  whether  that  contract  was  solemnised  in  the  pr» 
and  with  the  intervention  of  a  priest  in  holy  orders  ?  In  &j 
y.  Mittis^  Parke,  B.,  uses  these  words : — "  Unless  the  manias 
**  had  and  solemnised  in  the  presence  of  a  priest,  it  is  not  &  i 
^  marriage.''  The  word  *^  intervention"  is  studiously  brought q 
Lord  Cottenham,  and  so  it  is  here  stated ;  therefore,  I  take  \\ 
question  is,  whether  this  contract  between  these  parties  was  op 
and  advisedly  entered  into  in  the  presence  of  a  priest  is  1 
orders? 

Difficulties  have  been  raised  upon  the  result  of  the  evideoce, 
upon  an  imagined  contradiction  or  inconsistency  arising  opoo 
phraseology  of  the  Book  of  Common  Prayer,  in  the  form  for 
solemnisation  of  matrimony,  as  used  on  ordinary  occasions,  ao'^ 
change  that  must  have  taken  place  in  order  to  reconcile  this  ti 
with  what  has  taken  place  in  this  case.  There  has  been  a  coQisi 
as  to  whether  the  words  of  the  ceremony  could  be  pronoooc^ 
the  parties  themselves.  These  words  have  nothing  to  saj  to 
validity  of  the  marriage :   the  real  and  important  part  of 

• 

ceremony  consists  in  this — "  I,  M,  take  thee  N,  to  my  ^^ 
wife,"  &c, ;  and  the  woman  says — *'  I,  N,  take  thee  M,  to  i 
wedded  husband,"  &c. ;  and  then  the  man  puts  on  the  wontf 
finger  a  ring,  and  says — *'  With  this  ring  I  thee  wed,"  &c.  ^' 
all  is  the  language  of  the  parties ;  the  marriage  is  a  cootfl 
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3tweeii  two  parties,  and  not  between  them  and  the  priest  who  H.  T.  1857< 

Exch.  Cham, 
^.ppens  to  be  present  or  not.  ^-v ' 

In  the  old  books,  where  the  discussion  is  ei^tered  into,  it  is  ^ 

Istinctlj  laid  down  that  the  priest  is  not  the  minister  of  the     bbamish. 

•acrament,   but  the  contracting  parties,  the   minister   perfecting 

^e  Sacrament;  he  is  the  minister  of  the  Sacrament  who  is  the 

:.3inister  of  the  contract,  and  as  the  contract  is  •  of  the  essence 

.•f  the   Sacrament,    the    parties  who  minister  the  contract  may 

ainister  the  Sacrament  of  the  contract.      After  the  ring  is  put 

m,  a  prayer  is  pronounced  by  the  minister,  '^  O  God,  send  thy 

'-  blessing  upon  these  thy  servants,   this  man  and  this  woman, 

**  whom  we  bless  in  thy  name."     The  meaning  of  that  is,  **send 

hy   blessing  upon  those   upon   whom  we  invoke   thy    blessing." 

iVould  that  be  an  unbecoming  prayer  ?     Might  it  not  consistently 

all  from  the  lips  of  an  honest  man  ?     Mr.  Beamish  might  have 

}ald  every  word  of  that  without  breaking  a  word  of  grammar. 

It  is  said  that  inasmuch  as  this  marriage  was  clandestine,  it 

was  void.    It  certainly  was  clandestine,  irregular  and  indecorous, 

as  a  performance  of  the  solemnisation  of  the  marriage  contract, 

yet,  was  it  no  contract?     Was  not  that  contract  binding?     Is 

this  marriage  contract,  in  this  strong  and  most  impressive  form 

of  the  ritual,  a  nullity?    Is  his  declaration  that  he  takes  her  as 

his  wedded  wife,  and  her  declaration  that  she  has  taken  him  as 

her  wedded  husband,  a  nullity,  and  if  so,  by  what  law?     Is  it 

a  contract  in  terms  or  in  form  ? 

It  is  no  sufficient  objection  that  it  was  not  before  witness,  or 

in  facie  ecdesuB^  but  because  the  priest  was  one  of  the  contracting 

parties.    Where  is  there  such  a  rule?    The  case  of  Regina  v. 

Millis  does  not  go  that  far.    It  is  of  little  consequence  whether 

that  case  satisfies  me  or  not;   but  does  it  nullify  this  ccmtract? 

The  law  upon  the  subject    is  very  obscure.      Lord   Cottenham 

commences  his  judgment  by  saying,  that  in  the  course  of  a  long 

professional  life  he  never  met  so  embarrassing  a  case,  and  that  it 

was  impossible  to  come  to  any  conclusion  without  overruling  other 

authorities ;  and  Lord  Lyndhurst  says : — '*  I  abstain  from  referring 

''in  detail  to  the  convictions  for  bigamy  in  Ireland,  in  cases  of 


206 


COMMON  LAW  REPORTS. 


H.  T.  1667«  "marriages  not  authoriMd  hj  the  Legislatarey  bactiiae  tis 
"  the  very  subject  of  the  present  appeal ;  but  I  fineelj  admit : 
"  the  opinions  of  the  learned  Judges,  under  whose  directigii  i 
'^conTictions  occurred,  are  entitled  to  the  greatest  lespecs.' 
therefore  would  say  that  there  is  no  judgment  diskiDctij  { 
uounced  in  any  Court  of  Common  Law,  with  the  exo^tb 
the  judgment  pronounced  bj  Lord  Tenterden  in  Berrie  r.  W& 
and,  in  my  judgment,  Regina  v.  Millis  does  not  meet 
view  I  have  taken  of  the  present  esse.  I  rely  on  the  prbi 
that  a  most  necessary,  universal  and  important  contract  m 
be  entered  into  between  man  and  woman,  when  entered  i 
fairly  and  upon  due  consideration,  should  not  be  dissoluble  tc 
prejudice  of  one  or  both  the  parties;  a  contract  obligaton. 
framed  by  a  most  perfect  code.  I  rely  on  the  unquestioned  vaLi 
of  Quaker  marriages  for  more  than  160  years,  to  which  noisn 
was  given.  It  is,  no  doubt,  very  desirable  to  uphold  the  i 
celebration  of  marriage ;  for  not  only  the  parties  themselTcs  I 
the  community  are  deeply  concerned  in  the  new  character  m  n 
each  party  contracts,  and  in  the  necessary  performance  of  tk 
solemnities  which  are  by  law  required.  These  have,  ici 
opinion,  been  performed  in  this  case;  and,  upon  the  whu-^ 
think  this  contract  was  perfectly  and  legally  solemnised,  s 
that  the  issue  of  this  marriage  are  legitimate,  and,  ahad: 
that  the  judgment  of  the  Court  below  ought  to  be  affirmed. 


Cbampton,  J. 

It  fell  to  my  lot  to  deliver  judgment  in  the  Court  bdow.  T 
reasons  upon  which  that  judgment  was  grounded  have  beeo: 
unsparingly  dissected  on  the  present  occasion.  I  shall  not  oov* 
state  them,  or  discuss  their  validity.  The  judgment  is  prioted 
the  reports  of  the  Queen's  Bench,  and  let  the  arguments  for  ^ 
against  that  judgment  stand  on  their  respective  merits;  botl^' 
to  announce  that,  notwithstanding  able  arguments  I  have  h^ 
this  Court,  my  opinion  on  the  whole  case  remains  uncbangt^ 
think  the  judgment  in  the  Queen's  Bench  should  be  affinoed 
have  stated  that  I  do  not  mean  to  go  over  again  the  reasotf  ^ 
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vhich  the  judgment  of  the  Coart  below  was  based;  but  I  shall  H.  T.  1857. 
nake  a  few  observations  on  some  of  the  arguments  we  have  heard     — ^.^ '* 

,  .     ^  BBAMI8H 

n  this  Court. 

A  vast  deal  of  learning  and  of  reasoning  has  been  used  to  show  beamish. 
;hat  the  marriage  in  question  was  an  irregular  and  a  clandestine 
narriage,  and  thence  to  infer  its  invalidity.  Now,  it  must  be  at 
>nce  admitted  that  the  marriage  was  irregular  and  clandestine; 
t)ut  does  it  follow  from  thence  that  it  was  invalid  ?  Bj  no  means ; 
the  acknowledged  doctrine,  as  stated  by  Lord  Stowel,  in  the  great 
case  of  DalrympU  v.  Dalryn^le^  after  the  quotation  of  many 
authorities,  is,  that  an  irregular  marriage,  a  clandestine  marriage, 
is  as  valid  in  law  as  the  most  regular  marriage  is. 

The  Law  of  Scotland  was  relied  upon  during  the  discussion,  and 
it  was  said  that  the  presence  of  witnesses  was  necessary  to  the  va- 
lidity of  a  marriage  contract,  per  verba  de  prasenii^  in  Scotland. 
The  Law  of  Ireland  is  not  to  be  governed  by  the  Law  of  Scotland ; 
but  if  it  were,  I  apprehend  such  is  not  the  Law  of  Scotland.    It  is 
true,  that  one  of  the  authorities  referred  to  by  Lord  Stowel  does 
seem  to  lay  down  such  a  doctrine,  and  the  words  of  that  authority 
are  cited  by  Lord  Stowel ;  but  they  are  cited  by  him  not  to  affirm, 
but  to  criticise  them.    Lord  Stowel's  own  opinion  is  to  the  contrary. 
A  mistake  on  this  subject  seems  to  have  grown  out  of  a  confusion 
between  the  eantraet  and  the  proof  of  the  contract ;  these  two  are 
perfectly  distinct :   a  marriage  contract,  like  any  other  contract, 
may  be  made  in  the  presence  or  in  the  absence  of  witnesses ;  and 
if  made  without  witnesses,  the  contract  may  be  unavailing  to  the 
parties,  because  it  cannot  be  proved ;  but  as  between  the  parties, 
and  in  the  sight  of  God,  it  is  a  contract  still.    Should  all  the  wit- 
nesses to  a  contract,  per  verba  de  prcuetUi^  hav^  died  before  a 
question  arose  between  the  parties  to  it,  that  contract  could  not  be 
enforced,  because  there  would  be  no  proof  to  evidence  it ;  and  thus 
in  a  loose  way  it  may  be  said  that  a  marriage  contract,  per  verba 
de  prtBsetUi^  when  no  witness  is  present,  is  an  invalid  marriage. 
But  accurately  speaking,  such  contract  is  valid ;  but  it  becomes  for 
want  of  proof  practically  invalidated. 

I  shall  only  now  refer  to  a  case  cited,  after  the  close  of  his 
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BEAMISH 

V. 
BEAMISH. 


H.  T.  1 857.  argument,  bj  Dr.   Ga^^er  s  it  is  the    case    of   Hand  t 

Exehm  Cham,  

rod  (a),  decided   by  Vice-chancellor   Sir  P.  Wood.    I  rri 

it,  because  it  was  not  noticed  by  any  of  my   Brethren,  ^  ^ 

Bar,  except  by  Dr.  Gayer,    Harod  v.  Harod  was  dedid 

a  high   authority,   and   it   bears   importantly    upon   more 

one  of  the  main  points  in  the  case  before  ua.     The  \loe-(l 

cellor,  giving  judgment,  thus  lays  down  the  law  of  nuzrisj 

England  before  the  Marriage  Act  (p.  855) : — '*  Everything  li 

"  presumed  in  favour  of  the  marriage.  The  contract  of  the  mn 

"  is  simply  this :  it  is  quite  independent  of  the  religious  part  ci 

"  ceremony ;  it  is  simply  an  understanding  between  a  man  % 

*'  woman  to  cohabit  with  each  other,  and  with  each  other  y 

''during  their  joint  lives.     That  is  all  that  is  required  bjtle 

'*  of  Scotland,  and  that  is  all  that  is  now  required  by  the  U 

^*  England  :  persons  may  be  married  before  a  registrar  witlioc: 

" religious  ceremony   whatever.     The  religious   element  vLii 

*'  introduced  requires  nothing  more  from  the  parties — that  U  &. 

''  added  by  the  church.    Nothing  is  required  on  the  part  d 

"  person  to  be  married  except  this  consent — the  rest  is  the  &:) 

''the  church,  done  in  their  presence,  and  for  their  behoof."  i 

he  says  (in  p.  855)  : — "  Although  our  law  requires  some  formi 

''  banns,  &c.,  yet  It  has  never  been  held  that  the  repetition  oi 

"precise  words  in  the  order  of  matrimony  is  necessaiy.  ^^ 

"have  been  cases— I  believe  cases  are  not  uncommon^wben i 

"  responses  have  been  purposely  omitted.    I  allude  particulaiij 

"the  omission  of  the  undertaking  to  'obey'  on  the  part  of ^ 

"female;  but  I  apprehend  that  when  the  parties  have  p^ 

"  each  other  their  hands  with  tokens  of  assent,  and  the  priest  li 

"  declared  them  to  be  man  and  wife,  the  omission  of  any  p^^ 

"  part  of  the  formula  of  words  would  be  a  totally  inadequate  c 

''cumstance  to  impeach  the  validity  of  the  marriage." 

I  therefore  think  that,  although  the  wording  of  the  iom  ^ 

been  departed  from  in  this  case,  still  there  has  been  a  sabsttfti 

compliance  with  it — ^that  the  marriage  was  legal,  and,  thae»)'^ 

that  the  judgment  of  the  Court  of  Queen's  Bench  should  he  affii^ 


(a)  18  Jnr.  85S. 
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PiooT,  C.  B. 

I  am  of  opinion  that  this  was  a  yalid  marriage :  and  but  for  the 
lecision  in  Regina  ▼•  MiUis  I  should  have  been  of  opinion  that 
i  marriage  per  verba  de  preuenHy  without  a  priest,  was  valid,  on 
he  ground  stated  by  Tindal,  C.  J.,  ''  that  whatever  at  any  time 

*  has  been  held  by  the  law  of  the  church  to  be  a  sufficient  religious 

*  ceremony  of  marriage,  the  same  has  at  all  times  satisfied  the 
'  Common  Law  of  England  in  that  respect** 

When  the  Roman  Catholic  Church  was  the  Established  Church, 
marriage  was  a  Sacrament;  something  more  than  a  mere  civil 
3ontract.  Prior  to  the  Council  of  Trent,  the  parties  to  the  contract 
vere  considered  to  be  ministrants  of  this  Sacrament  to  each  other. 
N'umerous  decrees  were  from  time  to  time  pronounced  for  the 
purpose  of  discouraging  clandestine  marriages,  and  requiring  the 
presence  of  a  priest  at  the  marriage  contract;  and  although  dis- 
>bedience  of  those  decrees  rendered  the  party  liable  to  ecdesiastioal 
^ensures,  yet  no  decree  has  ever  been  pronounced  declaring  the 
narriage  void  if  not  celebrated  with  such  intervention.  Marriage 
;hen  being  a  sacramental  contract,  this  is  probably  the  reason  why 
in  no  instance,  save  the  canon  of  Lanfrane^  is  there  to  be  found  a 
^anon  declaring  a  marriage  without  such  inervention  to  be  void.  K 
then  the  law  of  the  church  treated  the, marriage  as  a  Sacrament^ 
it  is  plain  the  Common  Law  must  have  been  satisfied ;  and,  in  the 
language  of  Tindal,  C.  J.,  whatever  has  been  held  by  the  law  of 
the  church  to  be  sufficient  ceremony  of  marriage,  the  same  has 
satisfied  the  Common  Law  of  England  in  that  respect.  Such  is 
my  view  of  the  Scotch  Law,  and  not  only  of  the  Scotch  Law  but 
[>f  the  Law  of  England  prior  to  the  Reformation. 

But  I  am  bound  by  Regina  v.  MWie  to  hold  that  the  Common 

Law  requires  some  religious  ceremony,  and  that  a  clergyman  must 

be  present ;  but  that  case  decides  nothing  more.    It  is  impossible 

to  collect  from  the  opinions  of  any  of  the  Judges  in  that  case 

what  was  essential  to  validate  a  marriage.  But  holding,  in  deference 

to  that  opinion,  that  some  religious  ceremony  is  necessary,  was  there 

such  a  presence  and  such  a  ceremony  as  is  required?     For  the 

reasons  staled  by  the  Judges  who  have  preceded  me,  as  well  as 
VOL.  6.  27  li 
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£rcA.  Cham* 
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BEAMISH 

V. 
BEAMISH. 


H.  T.  1867-  those  given  by  my  Brother  Cbamfton  in  the  Court  bdow,I 

of  opinion  there  was  a  sufficient  compliance  with  the  reqol:  i 

of  the  hiw  in  this  case.    A  priest  was  present,  a  ceremcsj 

performed  by  a  priest ;  and  I  find  nothing  in  the  jadgments  deL 

in  the  House  of  Lords  invoWing  a  condemnation  of  the  iblt 

so  solemnised.     It  is  a  mistake  to  suppose    that  it  was  L 

purpose  of  marrying  th^  parties  the  priest  was  to  be  presesi 

such  proposition  was  put  forward  in  that  case  as  to  whether  &  r 

could  marry  himself;  and  the  question  now  is,  whether  a  mr. 

at  which  a  priest  assists  is  void  because  he  was  one  of  tih 

tracting  parties? 

It  has  been  said  that  some  authority  ought  to  have  been : 
to  show  that  such  a  marriage  was  valid.  It  is  hardly  posaU 
such  a  case  could  have  occurred  prior  to  the  Reformation.  T 
an  early  period  of  the  church,  marriages  of  the  regular  clergj « 
ipso  facio  void.  The  vow  of  celibacy  made  void  such  a  coc- 
With  respect  to  the  secular  clergy,  a  great  difference  ofo;j 
existed;,  and  the  current  of  authority  leads  to  this  oonclasio&,  i 
prior  to  the  Councils  of  Lateran,  the  taking  of  holy  ordeif 
not  of  itself  an  impediment  to  marriage.  We  have  one  £ol 
case  in  which  a  question  of  this  kind  arose  in  a  Court  of  I 
According  to  that,  it  was  held  that  the  marriage  of  a  deaeoc 
not  void,  but  voidable.  Such  case  is  referred  to  in  12  Oii 
and  will  be  found  under  the  head  of  *'  Biuiardy^^  in  Brooie't^ 
ixnd  Fiizherb.  Abr^  and  in  the  Year  Book,  19  Ben.  7,  tit  Baito 
33 ;  2  Hen.  7,  39  b  ;  and  what  occurred  in  the  early  part  of: 
reign  was  referred  to.  There  the  question  arose  in  a  writ  of  s^ 
before  the  Judge  of  the  county,  and  a  special  verdict  was  fo» 
it  was  brought  into  the  Exchequer  Chamber,  and  it  was  there  \ 
that,  although  the  marriage  of  a  regular  clergyman  was  tqhI  ^ 
marriage  was  voidable  only,  and  not  void.  This  authority  dispi^ 
the  opinion  ^at  there  was  something  in  the  Common  Lav  i&-' 
sistent  with  such  a  marriage,  that  is,  treating  such  a  maira^ 
null  and  void.  This  is  the  only  instance  to  be  found  in  thebcv 
in  which  a  question  has  been  raised  as  to  the  validity  of  s  p^ 
marriage;  and  the  fact  of  its  being  a  solitary  case  shows  bovl^' 
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a-ttention  is  to  be  paid  to  the  argament  arising  from  the  absence  H.  T.  1857* 

JExch»  Cham, 
of  express  authority. 

Another  topic  I  shall  refer  to,  namely,  the  observations  on  the 
GBook  of  Common  Prayer.  I  concur  in  opinion  with  those  Members 
of  the  Court  who  conceive  that  what  has  been  done  by  the  clergy- 
man in  this  case  was  not,  and  did  not  approach  to  anything  deserving 
the  name  of,  blasphemy.  We  are  bound  to  assume  that  the  parties 
to  this  contract  entered  into  it  with  honesty  and  good  faith ;  we 
are  bound  to  assume  that  Mr.  Beamish  intended  to  enter  into  a  good 
and  binding  contract  That  it  was  irregular  cannot  be  denied. 
But  when  we  consider  the  character  of  Mr.  Beamish,  and  the  sacred 
nature  of  the  duties  Which  he  had  to  discharge,  must  we  not  say 
his  first  object  would  be  to  employ  the  most  solemn  form  of  words, 
to  lend  the  most  solemn  sanction  of  religion  to  the  contract  ?  If 
this  had  been  a  marriage  in  Scotland,  could  it  be  said  to  have 
been  an  improper  use  of  the  Book  of  Common  Prayer,  to  have 
applied  it  to  such  a  contract  ?  Could  we  say  that  the  employment 
of  language  pertinent  to  the  subject,  so  far  as  it  was  applicable, 
was  objectionable,  because  found  in  the  ritual  ?  It  would  appear 
more  reasonable,  as  he  was  departing  from  it,  that  he  should  depart 
from  it  as  little  as  possible,  by  using  as  nearly  as  possible  the 
language  of  it.  It  has  already  been  shown  how  inconsistent  with 
the  principles  of  the  law  relating  to  marriage  it  would  be,  to  hold 
that  it  was  necessary  to  employ  all  the  words  in  that  form.  I 
therefore  can  see  nothing  to  show  infirmity  in  this  marriage,  nothing 
inconsistent  with  the  manner  in  which  the  ritual  has  been  used. 

I  can  only  add  that,  in  my  opinion,  we  are  clearly  bound  by 
the  case  of  Regina  v.  MillUy  and  that  in  this  case  there  has  been 
a  sufficient  presence  and  intervention  of  a  priest  in  holy  orders; 
that  the  requirements  of  the  law  have  been  complied  with ;  that 
this  is  a  valid  marriage,  and  therefore  that  the  judgment  of  the 
Court  below  should  be  affirmed. 


MONAHAN,  C.  J. 

4 

I  felt  peculiar  difficulty  in  approaching  the  consideration  of  this 
most  important  case,  as  during  my  professional  and  judicial  ex- 
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EL  T.  1857.  peri«noe  I  had  not  oocafltoo  to  oomidery  with  any  parlicoWm. 
EcclariaBtical  Law  relating  thereto.  I  have,  howerer,  ckl 
oonddered  the  argomenta  addreased  to  the  Conrt^  and  the  dfe 
aathorities  refenred  to ;  and  upon  the  whole,  I  am  of  opimsL :: 
the  reaaons  I  shall  preaentiy  state,  that  this  waB  not  a  vdid  b: 
riage,  and  that  the  judgment  of  the  Court  below  on^  t)  i 
reversed. 

The  facts  of  the  case  have  been  fuUj  stated  bj  mj  Bkc 
KxooB ;  but  in  order  to  make  my  judgment  intelligible, hrtm 
sary  that  I  should  refer  again  to  the  special  verdict,  because Itu 
that,  during  the  argument,  and  in  some  of  the  judgments  ihn)^ 
been  pronounced,  matters  have  been  assumed  to  have  bees  ma 
special  verdict  which  I  do  not  find  it  to  contun*  The  facts  k. 
special  verdict  are  these :  That  in  and  prior  to  the  year  ISSla 
Bev.  S.  S.  Beamish  was  a  clergyman  of  the  Establiahed  ChinJ 
England  and  Ireland,  and  that  on  the  27th  of  NoTcmher  1831--^' 
room  in  a  private  house,  no  person  being  present  but  the  oootv 
ing  parties,  he  read  the  form  of  solemnisation  of  matrimonj  ot  .^ 
Church  of  England  and  Ireland,  and  then  and  there  dedsrai  'Jt 
he  would  take  this  woman  as  his  wife,  and  the  woman  tho  iti 
there  declared  she  would  take  him  as  her  husband.  There £• 
statement  in  the  special  verdict  Aat  by  so  doing  either  pirtf^ 
tended  to  create  the  relation  of  husband  and  wife,  nor  is  then  t 
sUtement  that  during  his  long  life  the  said  S.  S.  Besnusii  &' 
treated  or  acknowledged  this  woman  as  his  wife ;  there  is  bm  i 

I 

one  finding,  that  the  marriage  was  consummated,  and  tfaattbc^ 
was  issue  one  child,  a  son ;  and  the  question  is — is  that  duii^ 
titled  to  inherit  the  property  of  which  his  father  died  seised in^ 
simple  ? 

We  have  heard  a  long  argument  that,  by  the  Commoo U^' 
contract  JMT  verba  <ls/)r«MfKt  constituted  a  valid  marriage,  sod  tk^ 
all  that  the  law  required  was  that  the  husband  and  wife  should  est 
into  this  contract,  per  verba  de  prasenii.  I  entertain  verjsGV^ 
doubts  whether  even  in  Scotland  such  a  marriage  as  the  pi<^ 
would  be  considered  such  a  marriage  as  to  legitimise  the  iftoe;  ^ 
is,  whether  a  contract  per  verba  de  prmenH^  entered  intobct^ 
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e  parties,  without  the  preeenoe  of  any  person,  and  without  haying  H.  T.  1857. 
acknowledged  daring  the  lifetime  of  the  parties,  is  a  valid 


arriage  ?  There  is  no  anthoritj,  that  I  am  aware  o^  deciding  that 
^cli  constitutes  a  valid  marriage.  The  question  could  not  arise  in 
^alryn^le  ▼.  Dalrymple^  because  the  evidence  there  was  document- 
ry — ^First,'  there  is  the  following  document.  No.  1,  indorsed,  *'  A 
sacred  promise" — ''I  do  hereby  promise  to  marry  you  as  soon  as 
it  is  in  my  power,  and  never  marry  another ;"  signed,  **  J.  Dal- 
ymple."  And  *'  I  promise  the  same.— J.  Gbrdon."  That  was 
.dmitted  not  to  be  a  sufficient  contract,  it  evidently  referring  to 
otnething  to  take  place  at  a  future  period.  The  second  document 
s  : — '*  I  hereby  declare  that  Johanna  Grordon  is  my  lawful  wife. 
~J.  D.  May  28,  1804."  And  under  that  is  written :—"  And  I 
^  hereby  acknowledge  J.  Dalrymple  as  my  lawful  husband. — J. 

*  Oordon."     There  is  then  the  document  No.   10: — '*  I  hereby 

*  declare  Johanna  Gordon  to  be  my  lawful  wife,  and  as  such  I  shall 

*  acknowledge  her  the  moment  I  have  it  in  my  power»-^uly  11, 

*  1804— J.  Dalrymple."     "I  hereby  promise  that  nothing  but  the 

'*  greatest  necessity  (necessity  which    .    .    •    situation  alone  can 

^*  justify)  shall  ever  force  me  to  declare  this  marriage^— J.  Gordon 

*<  (now  J.  Dalrymple)— July  11,  1804 — Witness,   Charlotte  Gor- 

*^  don."    Lord  Stowell  fills  up  the  blank  there  by  reading  the  word 

**  pregnant"    The  question  that  arose  in  that  case  was — whether, 

according  to  the  Law  of  Scotland,  these  parties  were  husband  and 

wife  ?    Lord  Stowell,  in  that  case,  thought  (as  nobody  can  doubt  he 

was  right  in  thinking),  that  he  had  nothing  to  consider  in  relation 

to  the  Law  of  England,  save  to  hold,  as  he  did,  that  by  the  Law  of 

Cngland  the  validity  of  a  marriage  celebrated  in  a  foreign  country, 

or  anywhere  out  of  England,  was  to  be  determined  according  to  the 

law  <tf  the  country  where  the  marriage  was  celebrated ;  and  that  his 

duty  was  to  ascertain,  as  best  he  could  from  the  materials  before 

him,  what  the  law  of  the  country  was  in  which  the  alleged  marriage 

was  celebrated.  Accordingly  he  states,  in  his  judgment,  three  classes 

of  authorities  from  which  he  derives  his  knowledge : — ^first,  the 

opinions  of  text-writers  on  the  subject;  secondly,  the  opinions  of 

advocates  and  Judges  examined  as  witnesses  in  the  case  upon  the 
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H.'^T.  1857.  qaestion ;  and  thirdly,  the  authenticated  or  ascertained  adjedi^ 
JEtXch.  Cham, 

of  the  tribunals  of  Scotland  upon  these  subjects ;  and  fniiatbs:^! 

terials  he  came  to  the  conclusion  that,  according  to  the  law  of  m 

land,  the  presence  of  a  clergyman  was  not  required.    No  dtnir  i 

states  that,  according  to  the  general  Canon  Law,  a  cootoi? 

verba  de  prtBsenti  constituted  a  valid  marriage ;  but  he  ss<:  J 

only  question  was,  how  far  that  was  adopted  by  the  kwiV] 

country  according  to  which  he  was  to  decide  ?  and  the  ooJj  m 

upon  which  there  was  eren  any  question  in  that  case,  was— wk 

to  a  contract  per  verba  deprcuenU^  or  defiUuro,  consummfttkii^ 

necessary  to  make  the  parties  husband  and  wife  ?     He  camet.^ 

conclusion  that  where  there  was  a  contract  per  verba  de  pwd 

where  the  parties  intended  to  take  each  as  husband  andvii'iLci 

when  that  was  evidenced  by  the  handwriting  of  the  partia  si 

did  not  require  the  marriage  to  be  consummated ;  but  lie  fr.: 

decided  that  if  consummation  were  necessary,  he  would  pfe^'=^ 

from  all  the  evidence  in  the  case,  that  there  was  coDSimuBaL' 

He  came  to  that  conclusion  principally  on  the  document  Nc 

He  therefore  decided,  clearly  and  unqualifiedly,  that  tMs  n 

valid  marriage,  and  rendered  void  a  subsequent  marriage. 

As  I  have  already  stated,  I  entertain  very  great  doubt  that  ^ 

a  contract  as  is  found  by  the  special  verdict  in  the  present  <> 

would  be  held  even  in  Scotland  to^  constitute  a  valid  mani' 

There  was  no  such  question  involved  in  the  DalrympUcw^' 

the  present  case.    So  far  as  I  can  see,  the  parties  never  lived  t^ 

ther,  or  were  recognised  as  husband  and  wife ;  and  I  confeasli^' 

not  the  extraordinary  feeling  for  persons  who  thus  outrage  pe^ 

decency.     If  a  man,  whether  clerical  or  lay,  get  a  woman  to  cob- 

with  him,  whom  the  public  have  no  means  of  knowing  was  hi^^^ 

it  is  himself  he  has  to  blame  if  the  law  will  refuse  to  legitut^^ 

issue  of  such  a  connection.     Sir  Hay  Campbell,  in  his  eridesoe  - 

Dalrymph  v.  Dalrymph^  says,  '*  That  the  consent  which  is  i«^ 

"  sary  to  constitute  the  matrimonial  contract  in  irregular  to^^ 

"  must  be  deliberate  and  serious  ;  clearly  denoting  the  v^^^ 

'*  of  the  parties  to  become  husband  and  wife,  and  be  ti^' 

V  with  no  ambiguity."     And  again  he  says : — "  An  iiregultf  "*' , 
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riage  may  be  constituted,  or  rather,  it  may  be  said,  proved  in  H.  T.  1857. 

various  ways :   first,  by  cohabitation  as  husband  and   wife   at     *^  -'y   —  ■ ' 

bed    and  board,  and  general  habit  and  repute.      This  has  even 

been  sanctioned  by  statute,  and  forms  a  presumption  so  strong 

scarcely  to  be  called  in  question.    Secondly,  by  promise  de  fiUuro 

and  copula  following  upon  it ;  because  the  engagement,  though 

having  a  reference  to  future  time,  is  supposed  to  be  perfeeted  by 

'  the  act  of  consummation,  and  rendered  a  present  contract,  if  there 

'  be  no  middle  impediment  to  bar  the  claim.     Thirdly,  by  fonnal 

*  acknowledgments,  per  verba  de  prauenti^  either  in  writing,  or  de- 
'  clared  before  witnesses,  though  not  in  the  presence  of  a  clergyman ; 
'  but  these  must  appear  to  have  been  made  with  the  deliberate  inten- 
'  tion  of  living  together  as  husband  and  wife,  and  must  be  attended 
'  with  personal  intercourse,  if  not  subsequent,  at  least  prior ;  other- 

*  wise  they  will  resolve  into  a  mere  etipulatio  sponsoliiiay  similar  to 

*  what  is  in  every  contract  of  marriage  in  the  Scots  form,  which  pro- 
^  ceeds  on  a  recital  that  the  parties  have  accepted  of  each  other  as 
'^  husband  and  wife,  but  which  may  be  resiled  from,  rebus  iniegrisJ* 
In  this  particular  case  I  take  it  to  be  the  opinion  of  this  very  eminent 
man  that,  in  order  to  render  a  declaration  per  verba  de  praseerUi  valid, 
it  must  be  in  the  presence  of  some  third  party ;  and  in  the  case  of 
Butler  V.  Lord  Mounigarret^  I  am  informed  the  Scotch  lawyers  de- 
posed that  to  render  valid  a  marriage  in  Scotland,  there  being  no 
writing,  the  acknowledgment  should  be  made  either  in  the  presence 
of  two  witnesses,  or  of  one  witness,  with  corroborating  circumstances. 
I  am  by  no  means  satisfied  that  the  general  Canon  Law  of  Europe  did 
not  require  something  similar,  and  such  I  find  to  be  the  opinion  of 
Lord  Tenterden,  in  Beere  v.  Ward.    He  says: — ''The  marriage 
"  might  lawfully  be  celebrated  in  a  way  in  which  the  proof  of  it 
"  would  be  extremely  difficult ;  that  might  be,  for  it  might  be  cele- 
**  brated  at  any  time,  and  in  any  place,'  by  a  clergyman ;  nay,  as  I 
"understand  the  law,  it  might  be  equally  celebrated  without  a 
"  clergyman ;  for  a  declaration  by  the  parties  in  the  form  of  a  con- 
^^  tract,  that  they  were  man  and  wife,  a  contract  per.  verba  de 
*^prcueniiy  made  between  them,  and  a  declaration  of  that  in  the 
"presence  of  witnesses,   would  at  that  time  have   been  made  a 
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B*  T.  1857*  ^*  good  and  ytlid  marriage  in  Englaiid,  as  it  doea  n<m  b  Sos£ 

He  appears  to  meto  draw  the  same  eondnsioa  from  the  Send. 
that  I  do ;  and  in  Lifndmooode  (eited  is  10  C  4^  F^  p.  5^ 
find  this  statement  :-*'*  In  the  the  constitution  itself  the  h-j 
^*  tion  '  or'  is  nsed,  as  if  either  j^nests-  or  other  pabik  pes 
'*  (that  is  persons  known  in  the  place)  might  confisr  \fs  -j 
*' presence  a  yaliditj  on  the  ceremony."  And  in  the  stie^i 
observed,  ^'  priests  are  not  mentioned  by  Lymdeweodt!' 

It  is  not  necessary  that  I  should  pursue  this  poitioD  oftka 
farther ;  for  whatever  our  individual  opinions  may  be  as  s<  i 
propriety  of  the  decision  in  Regina  v.  MiiUt,  we  are  tH  ^ 
by  it  as  an  authority ;  and  so  far  as  I  individually  am  emta 
I  am  of  opinion  that  that  case  was  rightly  decided,  ani  U 
fortified  in  that  opinion  by  the  preponderance  of  judidsl  lu'i^ 
In  Ireland,  three  out  of  four  Judges  were  of  opinioD  tk^ 
presence  of  a  clergyman  was  necessary.  *In  England,  aH^ 
Judges  were  unanimously  of  opinion  that  by  the  ConmoDJ 
of  England,  for  all  purposes  the  presence  and  InterveotioD  •  i 
priest  in  holy  orders  was  necessary  to  give  validity  to  s  0 
riage,  and  that  without  such  intervention  there  could  be  so « 
thing  as  a  marriage ;  that  the  woman  could  have  no  dow^,  -j 
chOdren  could  not  inherit,  and  the  parties  could  not  be  pnsec^' 
for  bigamy.  In  the  House  of  Lords,  three  of  the  Law  Lords  d 
of  opinion  that  the  presence  of  a  priest  in  holy  orders  wtf  o«^:\ 
and  that  a  Presbyterian  clergyman  was  not  a  priest  within  ^ 
rule.  Therefore,  the  real  ground  of  the  decision  in  thtt  ofcl 
assuming  we  are  bound  by  it,  was,  that  a  contract  per  vtr^i 
pr€uemii  was  not  by  itself  sufficient,  but  that  the  prefleaees^ 
intervention  of  a  clergyman  in  holy  orders  was  necessary  to  e^  I 
stitute  a  marriage.  I 

The  next  question  is,  what  is  the  presence  and  mW^ 
of  a  priest,  as  required  by  the  Law  of  Enghuid?  May  be  ^^1 
of  the  contracting  parties,  or  must  he  be  a  third  peison?  '^ 
dal,  C.  J.,  in  delivering  the  opinions  of  the  Judges,  in  thett' 
of  Regina  v.  MiUUy  makes  use  of  some  observaliani)  ^  | 
my  opinion,  inapplicable  to  this  question ;  I  allude  to  tbit  F** 
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his  jadgment  in  which  he  considers  the  question  whether  the  H.  T.  1857* 
le  requiring  the  presence  of  a  priest  was  complied  with,  by  having, 
e  presence  and  intervention  of  a  Presbyterian  minister.  In  p.  686, 
Lving  stated  the  authorities  that  satisfied  him  that  the  presence 

a  priest  was  required,  he  sajs: — "We  now  pass  to  the  con- 

w 

Bideration  of  the  particular  ciif^umstances  involved  in  the  first 

question  proposed,  which  supposes  the  marriage  to  have  taken 

'  place  in  the  house,  and  in  the  presence  of  a  placed  and  regular 

minister  of  the  congregation  of  Protestant  Dissenters  called  Pres- 

'bjterians.     As  we  have  already  stated  our  opinion  that,  to  make 

'  the  marriage  a  complete  marriage,  it  must  be  solemnised  in  the 

presence  of  a  minister  in  holy  orders,  it  is  only  necessary  to 

look  back  to  the  time  when  that  law  first  obtained  in  England, 

to  enable  us  to  answer  that  question  without  difficulty.    At  the 

I  early  period  when  such  law  arose,  and  down  to  a  comparatively. 

recent  period,  the  expression   priest,  curate,   minister,   deacon, 

and  person  in  holy  orders,  which  are  the  words  met  with  in 

r  the  different  constitutions  and  councils,  and  authorities  bearing 

f  on  the  subject,  could  point  to  those  persons  only  who  had  received 

\*  episcopal  ordination;  there  were  no  others  known  at  all;  all  but 

^  they  were  laymen ;  and  unless  some  Act  of  the  Legislature  has 

*  interposed   its  authority,  and  given  the  Protestant   Dissenting 

*  minister  in  Ireland  the  same  power  for  thiiF  purpose  as  the  per- 
'*Bon  in  holy  orders  did  before  possess,  we  think  the  entering 
'*into  the  contract  in  his  presence  cannot,  in  the  legal  sense  of 
^*  the  word,  be  held  to  be  entering  into  it  in  the  presence  of  a 
'*  person  in  holy  orders.**  I  confess  it  occurs  to  me  that  this  rea- 
soning may  be  applied  to  the  facts  of  the  present  case.  The 
question  we  are  considering  is,  whether  the  rule  requiring  the 
presence  and  intervention  of  a  priest  at  a  marriage,  to  render  it 
valid,  requires  that  that  priest  should  be  a  third  person,  or  u| 
satisfied  by  his  being  one  of  the  contracting  parties?  The  first 
question  is,  would  that  rule,  when  first  established  bj^the  Common 
Law,  have  been  complied  with  by  the  priest  being  one  of  the 
contracting  parties  ?    It  is  not  necessary,  on  this  occasion,  to  enter 

into  any  very  minute  inquiry  as  to  when  first  celibacy  was  enjoined 
VOL.  6.  28  L 
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IT.  T.  1857.  on  the  clergj  of  the  Roman  Catholic  Church.     No  doolA,F^ 

rule    existed    during  the  early  period  wheo,   as  far  ss  rr 
ascertain,  the  rule  requiring  the  presence  of  a  prieit  at  i  l 
riage,  to  render  it  valid,  was  established  bj  the  Commoalii 
England;   and  there  can   be  no  doubt  but    that  rule  eo^i. 
celibacj  on  the  priesthood  was  recognised  by  the  Cohudos  '. 
of  England ;   and  the  passage  which  has  been  referred  tc : 
Coke's  Rep,^  p.  9»  and  the  cases  there  referred  to,  esUblki- 
by  the  Common  Law,  the  marriage  of  a  secular  priest  wl«  r 
able,  and  that  of  a  regular  absolutely  void ;  and  so  matters  len/ 
until  the  3l8t  year  of  Jffim,  8,  when,  by   the  Act  of  the 
Hen.  8,  c  14,  it  is  declared  that  priests,  after  the  order  of  pr- 
hood  received,  may  not  marry,  by  the  law  of  God,  asd  p 
marrying  are  declared  guilty  of  felony.     And  so  matters  coctc 
until  the  2  &  3  Edw.  6,  c.  21,  when  all  rules,  ordiDaD«&^ 
prohibiting    the    marriage  of  priests,   are  repealed ;  hoi^ 
recital  of  the  statute  of  5  &  6  Edw.  6,  it  would  appear  ib 
subsequent  statute  was  considered  necessary,  or  at  least,  aduv 
to  render  legitimate  the  children  of  such  marriages.    TTbesu' 
fore,  in  the  year  940,  the  statutes  of  Edmund^  which  bftve  r 
referred  to,  declared  there  shall  be  a  mass  priest  by  law,vl>3'-| 
by  God's  blessing,  bind  their  union  to  all  posterity  or  prosp'  i 
and  when,  in  1076,  the  ordinance  declared  that  a  marriage^ 
out  the  priest's  benediction  renders  the  connection  no  better  >  | 
fornication,  and  when  similar  ordinances  were  promulgated  is  • 
1175  and  1200,  can  it  be  doubted  that  the  priest  required  V 
Common  Law  to  be  present  at  a  marriage  was  a  third  p^ 
who  alone  could  celebrate  a  valid  and  binding  marriage,!]^' 
one  of  the  contracting  parties,  whose  own  marriage,  even  o  ^ 
brated  in  presence  of  a  third  person  in  orders,  oonld  beoo/f^j 
ror  voidable?  and  I  am  confirmed  in  the  view  that  the  ^ 
Law  required  the  priest  to  be  a  third  party,  that  I  do  not  fi^' 
any  book  of  the  Common  Law  a  suggestion  of  a  priest  lu^' 
married  himself. 

If  I  am  right  in  the  supposition  that,  prior  to  the  reign  of ^  | 
the  priest,  whose  presence  and  intervention  was  neeeesary^^i 
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marriage  valid,  was  a  third  person,  it  would  only  remain  to  in-  H.  T.  1857* 

aire   whether    statutes   of  that    reign,  declaring    and    enacting     — 1^^ >' 

iWLt  priests  maj  lawfully  marry,  make  any  change  in  the  previous 
.ate  of  the  law  requiring  the  marriage  to  be  in  the  presence  of  a 
riest  a  third  person  ?  So  far  from  the  statutes  of  Edw,  having 
ny  such  effect,  it  appears  to  me  that  they  lead  altogether  to  a 
ifFerent  result.  The  drd  section  of  2  &  3  Edto.  6,  enacts,  "  that 
'  nothing  therein  contained  shall  extend  to  give  liberty  to  any 
'  person  to  marry  without  asking  in  the  church,  or  without  the 
^  ceremony  appointed  by  the  Book  of  Common  Prayer;"  and  the 
)rd  section  of  the  5  &  6  Edw,  6,  c.  12,  contains  a  similar  provi- 
sion :  and  in  my  opinion,  it  is  only  necessary  to  read  the  marriage 
;erir]ce  in  the  Book  of  Common  Prayer,  to  be  satisfied  that  it  was 
.hereby  intended  that  the  priest  present  and  intervening  at  a  mar- 
riage should  be  a  third  person. 

When,  therefore,  I  find,  if  I  am  right  in  the  view  I  take,  that 
prior  to  the  reign  of  Edw.  6,  the  priest,  whose  presence  and  inter- 
vention was  required,  must  have  been  a  third  person  ;  and  when  I 
find,   that  though   the  statute  of  Edw.  6  rendered  it  lawful  for 
priests  to  marry,  yet  that  that  statute  and  the  Book  of  Common 
Prayer  clearly  required,  or  at  least  intended,  that  the  marriage 
ceremony  should  be  performed  by  a  priest,  a  third  person,  and 
when  in  our  law  books,  prior  to  the  reign  of  Edw.  6,  and  thence 
down  to  the  present  time,  I  find  no  trace  of  a  single  instance  where 
a  priest  attempted  to  marry  himself,  except  in  the  case  of  Holmei 
V.   Holmes^  in  which  it  was  put  forward  and  relied  on  not  as  a 
marriage,  but  a  contract,  must  not  this  be  taken  to  be  a  contem- 
poraneous and  continuous  exposition  of  the  rule  of  the  Common 
Law  on  the  subject  ? — and  when,  for  the  reasons  stated  at  length 
by  my  Brothers  Ebooh  and  Greene,  it  is  clear  to  my  mind,  that 
some  at  least  of  the  essential  purposes  for  which  the  presence  of  a 
priest  was  required  would  not  be  obtained  by  holding  it  sufficient  if 
one  of  the  contracting  parties  was  himself  the  priest,  I  cannot  bring 
my  mind  to  the  conclusion  that,  by  the  Common  Law  of  England, 
a  priest  in  holy  orders  could  legally  marry  himself. 

I  do  not  think  it  necessary  to  consider  the  question  argued  at 
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H.  T.  1857.  BVLch  length,  whether,  according  to  the  opiniona  of  the  :*: 
juriata,  the  partiea,  and  not  the  prieat,  adminiater  the  Stem 
of  matrimony  to  each  other  ?  Thia  conaidenttion,  if  good  u . 
pnrpoae  in  the  preaent  case,  would  tend  to  prove  that  the  pM 
of  a  prieat  waa  not  at  all  neoeaaary ;  thia,  however,  I 
eluded  by  Begina  v.  MiUU. 

On  the  whole,  I  am  of  opinion  that  the  judgment  of  tlie  Qf 
Bench  should  be  reversed,  and  judgment  given  for  the  plib- 
error. 

Lbfbot,  C.  J. 

In  this  caae  the  aubject  ia  well  nigh  ezhauated,  and  I  cu  es 
to  add  little  to  what  the  induatry  and  talenta  of  the  Bsr  leJ 
Bench  have  already  furnished.    Indeed  I  might  feel  txxnsA  r. 
aaying  more  than  expressing  my  opinion  as  to  the  jadgiK:  i 
be  pronounced  by  this  Court ;  but  as  I  was  not  a  psrtj  *. 
judgment  below,  in  consequence  of  not  having  heard  the  v^-^ 
in  that  Court,  I  feel  it  right  to  state  fully  and  diatinctly  tbegr;- 
upon  which  I  am  of  opinion  that  judgment  should  be  affiicei 
may  however,  I  think,  properly  omit  the  conaideratioD  of  '^ 
queations  which  have  been  raised  in  the  course  of  this  dkc^^ 
One  of  them  is,  whether  thia  would  be  a  good  marriage  in  > 
land?  another,  whether  it  would  have  been  a  good  marmfcvl 
900  or  1000  years  ago?  or  whether  it  would  be  a  goodiiKJ^- 
marriage  aa  between  two  of  her  Majesty's  Roman  Cathc^c  sq^' 
All  these  points  appear  to  me  unnecessary  to  decide  Qp«^- 
present  inquiry.     I  purpose  to  confine  myself  to  the  quettia' 
which  the  jury  ask  for  the  opinion  of  the  Court  upon  the  ^ 
verdict  set  out  upon  this  record,  namely,  whether  the  platot^- 
the  eldeat  son  and  issue  of  the  marriage  thereby  set  out,  iseo^ 
the  inheritance  of  his  father  as  his  lawful  heir?     Thatqoes&sL 
am  of  opinion,  must  be  decided  by  the  judgment  of  (he  Bfi' 
Lords,  in  the  ease  of  Rggina  v.  MilliSy  which  was  foanded  ^ 
the  opinion  of  the  Judges  of  England,  as  reported  to  the  H<i* 
by  the  Chief  Justice  on  their  behalf. 

In  that  caae  the  queatton  waa  raiaed,  whether  a  mere  eostn^- 
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-xiBTTiage^per  verba  deprcBseniif  constituted  a  valid  marriage  ?  It  was  H.  T.  1857. 
contended  that  snch  a  contract  was  not  only  of  the  essence,  bat  the ^> 

BEAMISB 

9ole  essence  of  a  valid  marriage.  The  House  of  Lords,  however,  held  ^ 

that  such  a  contract  was  not  alone  sufficient  to  constitute  a  valid  mar-     beamish. 
riage,  but  that  with  something  else  it  would  be  sufficient.  What  that 
eoQiething  else  is  maj  most  properly  be  sought  for,  and  may,  I  think, 
I  be  found  in  the  opinion  of  the  Judges  delivered  by  Chief  Justice  Tin- 
dal ;  and  although  between  some  passages  in  that  judgment  there  may 
appear  at  first  sight  a  shade  of  difference,  they  will  be  found,  when 
taken  together,  to  make  a  consistent  whole,  and  to  furnish  a  definite 
and  clear  rule  for  ascertaining  what  is  necessary  to  constitute  a  legal 
,  and  valid  marriage.    It  is  said  in  one  place  (10  CL  ^  Fin.  655, 
referring  to  a  mere  contract  of  marriage,  per  verba  de  prasenii), 
.  *'  Such  a  contract  never  constituted  a  full  and  complete  marriage  in 
**  itself,  unless  made  in  the  presence  and  with  the  intervention  of 
**  a  minister  in  holy  orders."     Again,  in  the  same  page  it  is  said, 
"That  at  all  times  by  the  Common  Law  of  England  it  was  essential 
**  to  the  constitution  of  a  full  and  complete  marriage  that  there  must 
•<  be  some  religious  solemnity."  From  these  passages,  taken  together, 
we  may,  I  think,  collect  a  clear  rule  as  to  the  requirements  to 
constitute -a  legal  and  valid  marriage.     These  are,  as  I  conceive, 
a  contract  of  marriage,  per  verba  de  prasenti^  made  in  the  presence 
and  with  the  intervention  of  a  clergyman  in  holy  orders,  with  some 
religious  solemnity,  not  described  or  defined  by  anything  more 
precise  than  by  the  terms  ''some  religious  solemnity."     There  is 
also  another  passage  in  the  judgment  which  appears  to  me  most 
material  to  be  noticed  with  reference  to  the  present  case ;  it  is  that 
in  which  the  Chief  Justice  adverts  to  a  distinction  made  by  the 
law  of  the  church  in  respect  of  marriages  which  it  holds  to  be 
irregular,  but,  notwithstanding  the  irregularity,  are  held  to  be  legal 
and  valid,  and  on  which  it  is  followed  by  the  Common  Law.    He 
says: — *' Where  the  church  has  held,  as  it  often  has  done,  down 
"to  the  time  of  passing  the  Marriage  Act,  that  a  marriage  ce- 
"lebrated  by  a  minister   in  holy  orders,   but  not  in  a  church, 
*'  or  by  such  minister  in  a  church,  but  without  publication  of  banna 
''and  without  license,  to  be  irregular,  and  to  render  the  parties 
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H.  T.  1857*  "  liable  to  ecclesiaatical  censures;  but  sufficient,  nevertheless.  Um 

'*  stitute  the  religious  part  of  the  obligation,  and  that  the  msn 
"  was  valid  notwithstanding  such  irregularity :  the  law  <^  the  j 
'*  has  followed  the  Spiritual  Court  in  that  respect,  and  hsM  s 
**  marriage  to  be  valid."  We  have  now,  I  think,  all  the  n?::: 
ments  established  by  that  judgment  as  essential  to  coostiu'^ 
valid  marriage. 

Now  then  let  us  see  what  the  jury  find  by  this  special  \mt. 
to  the  marriage  in  question.  They  find : — '^  That  the  Bey.  Sss 
"Swayne  Beamish,  being  then  a  clergyman  in  holy  ordm^ 
**  United  Church  of  England  and  Ireland,  on  the  27tli  dsr 
**  November  1881,  performed  a  ceremony  of  marriage  betwee&u 
"  self  and  one  Isabella  Frazer,  by  reading  between  them  bun 
« of  a  house  of  one  Anna  Lewis,  in  the  dty  of  Coii,  th«  h 
''of  solemnisation  of  matrimony  used  in  said  United  Chnr^ 
'*  set  forth  in  the  Book  of  Common  Prayer,  by  declariDg  tb 
"  the  Rev.  Samuel  Swayne  Beamish,  then  took  her,  the  said  b^ 
Fraser,  to  be  his  wedded  wife,  and  by  receiving  the  dediri 
of  the  said  Isabella  Fraser,  which  she  then  and  there  ma^e,  J 
''she  took  him,  the  said  Rev.  Samuel  Swayne  Beamish,  to  be i 
"  wedded  husband,  and  by  the  said  Rev.  Samuel  Swayne  Betci 
"  placing  a  ring  on  the  finger  of  the  said  Isabella  Fraxer,  u)^ 
"pronouncing  the  blessing  in  said  form  appointed.**  Thejsi 
further  find : — "  That  said  marriage  was  consummated,  uif  Q 
"  the  plaintiff  is  the  eldest  son  of  the  said  marriage,  a&d « 
"bom  on  the  4th  day  of  January  1841;  that  there  «^  < 
"  other  clergyman  present,  nor  any  other  person  in  the  room  v-- 
"same  was  performed,  but  that  the  performance  thereof  was  sees  I 
"one  Catherine  Cofiey,  privately  and  without  the  knowledge 
"sanction  of  the  said  Rev.  Samuel  Swayne  Beamish  or  Isi^ 
"  Fraser,  and  that  she  saw  the  ceremony  performed  from  t  V^ 
"  adjoining  said  room,  but  did  not  hear  what  passed  betw«eo  .^ 
"  parties."  This  latter  part  of  the  finding  cannot  afiect  the  a«^ '' 
we  have  in  the  former  part  a  finding  of  a  perfect  contn^*^ 
marriage,  per  tferba  de  pr4Bsenii^  made  in  the  presence  o(iB^* 
the  intervention  of  a  clergyman  in  holy  orders,  with  a  ^ 
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sremony  performed  at  the  same  time.    These  are  the  requirements  H.  T.  1 857- 

r  the  judgment  of  the  House  of  Lords  in  Regina  v.  Millis.  « — ^. '* 

Objections,  however,  have  been  taken  to  the  sufficiency  of  this 
nding,  to  constitute  a  legal  and  valid  marriage,  which  may  be  beamish. 
educed  to  four.  It  is  first  objected  to  on  the  ground  of  clandes* 
'  inity ;  secondly,  that  the  officiating  clergyman  was  himself  a  party, 
ind  as  his  presence  is  required  as  a  witness  on  behalf  of  the  church 
:o  the  due  solemnisation  of  the  marriage,  that  he  cannot  be  at  the 
9ame  time  party  and  witness ;  thirdly,  it  is  objected  that  the  form 
-of  solemnisation  of  marriage  in  the  Book  of  Common  Prayer  pre- 
-cludes  the  possibility  of  its  being  performed  by  a  clergymi^n  for 
himself;  and  fourthly,  that  no  case  can  be  found  where  it  has  been 
decided  such  a  marriage  is  valid. 

I  will  consider  this  last  objection  first,  and  I  will  admit  the  fact 

that  no  such  case  has  been  shown ;  but  neither  can  any  case — no, 

nor  any  rule  or  canon  annulling  such  a  marriage,  be  shown.    But 

Tve  have  here  the  fact  of  a  marriage  found.     Now  what  is  the  law 

of  the  church  when  the  fact  of  a  marriage  is  ascertained,  though  it 

be  only  established  by  an  inference  from  cohabitation,  or  other  like 

circumstances,  far  short  of  the  finding  on  this  record  ?    By  the  law 

of  the  church  in  such  a  case,  the  presumption  is  so  strong  in  favour 

of  the  marriage,  that  whoever  would  object  to  its  legality  is  bound 

to  establish  the  illegality.    So  far  then  as  the  want  of  a  decided  case 

is  an  objection,  it  is  against  him  seeking  to  invalidate  the  marriage, 

and  it  rests  upon  him  who  would  avoid  it  to  produce  an  authority 

to  that  efiect.    That  such  is  the  law  of  the  church,  I  find  distinctly 

laid  down  in  our  Ecclesiastical  Courts,  in  the  two  cases  of  Maxwell 

V.  Maxwell  (a),  where  it  is  said,  **  a.  de  facto  marriage  being  once 

proved,  it  lies  on  the  party  denying  it  to  prove  its  illegality.*'    And 

in  Legett  v.  O'Brien  (6),  Dr.  Raddifie  observes : — *'  Here,  in  my 

*'  opinion,  is  sufficient  evidence  of  a  marriage  in  fact,  though  clan- 

'^destinely  performed:   the  fact  being  proved,  the  presumption  of 

^Hhe  law  is,  that  it  was  legally  constituted,  though  irregularly; 

^'  and  the  burden  of  proof  of  the  facts  relied  on  to  show  that  it  is 

*«  void  in  law  is  thrown  on  the  party  impugning  it."     We  find  the 

(a)  Mfl.  292.  Ibid,  333. 
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H.  T.  1 857.  same  thing  in  the  case  of  Harrod  ▼.  Horrid  (a\  la^  dor. 
Exdi,Ckam. 

Yice-Chancellor  Sir  Page  Wood : — *<  EverythiDg  (he  njs)  ^ 

presumed  in  favour  of  the  validitj  of  the  marriage,"  and  ki 

Swinburne  on  Espousals^  p.  200. 

Admitting,  then,  that  no  authoritj  can  be  found  for  holduci 

a  marriage  as  this  to  be  null  and  Toid,  and  the  presumptiiKi  ii 

in  favour  of  its  validity,  but  admitting  it  to  be  inegukr,  n 

see  by  analogy  to  other  cases,  whether  it  is  such  an  irr^ 

as  should  avoid  the  marriage  upon  any  of  the  grounds  stated  i 

to  the  first  objection,  on  the  ground  of  clandestinity : — How  k* 

church  dealt  in  all  other  cases  of  objections  founded  on  dn 

tinity  ?    I  find  in  Gib$an*s  Codex^  p.  425,  a  canon  of  1603,  ia 

words  following : — "  No  minister,  upon  pain  of  suspension  ford 

*'  years,  ipso  faUo,  shall  celebrate  matrimony  between  any  pea 

**  without  a  faculty  or  license  by  some  of  the  persons  in  these  ooe 

*'  stitutions  expressed,  except  the  banns  of  matrimony  have  toi 

"  published  three  several  Sundays  or  holidays,  in  the  time  of  Vrs 

"  Service  in  the  parish  churches  or  chapels  where  the  svd  pel 

^'  dwell,  according  to  the  Book  of  Common  Prayer ;  oeitber  i 

**  any  minister,  upon  the  like  pain,  under  any  pretence  wbatsoet 

*' join  any  persons  so  licensed  in  marriage  at  any  unseasonaUec 

"  but  only  between  the  hours  of  eight  and  twelve  o'clock  in 

*'  forenoon,  nor  in  any  private  place,  but  either  in  the  said  cbmtl 

"  or  chapels  where  one  of  them  dwelleth,  and  likewise  intk^ 

*'  of  Divine  Service.**    This  canon  was  made  to  prevent  ckc^ 

tinity ;  and  yet  it  is  too  notorious  to  need  any  authority  to  sIiot*^ 

only  that  in  each  of  these  particulars,  but  that  in  obe  and  4' 

some  occasions,  this  canon  has  been  violated ;  but  in  no  om  ^ 

stance  has  the  church,  or  the  Common  Law  following  the  mk 

the  church,  held  it  a  ground  for  invalidating  the  marrisge'  so^ 

otherwise,  that  I  find  in  a  note  in  Gibson^  subjoined  to  this  ^^ 

canon,  this  statement : — '*  In  our  ecclesiastical  records,  we  freqo^ 

^  meet  with  absolutions  of  clergymen  who  had  celebrated  nuR^ 

<*  clandestinely,  and  even  so  late  as  I^ishop  Sancroft's  time,  awi 

*'the  more  antient  records,  absolutions  issued  to  the  ma^^ 


(a)  18  Jur.  555. 
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^the  two  parties ;  which  sort,  as  well  as  separate  dispensations,  are  H.  T.  1857* 

,         £xch.  Cham, 
^rery  common  m  our  books."     This  is  a  strong  proof  of  the  in- 

dolgenoe  with  which  the  church  has  always  dealt  with  the  violators 
of  its  formal  rules  as  to  the  celebration  of  marriage,  where  the 
robstance  was  found  to  have  existence.  Indeed  I  believe  I  'am 
warranted  in  saying  that,  until  the  Council  of  Trent  (which  is  not 
adopted  in  the  Anglican  Church),  no  clause  of  nullity  is  to  be  found 
in  any  ordinance  respecting  the  ceremony  of  marriage.  It  acts 
with  the  like  latitude  in  respect  of  the  person  to  perform  the 
religious  ceremony.  Originally  none  but  a  mass  priest,  or  a  cler- 
gyman in  priest's  orders,  was  sufficient;  afterwards,  without  any 
statute  law,  a  deacon  was  held  sufficient.  It  has  also  been  held 
that  a  marriage  celebrated  by  an  ejected  or  degraded  clergyman, 
nay,  even  by  one  supposed  to  be  a  clergyman,  and  acting  as  such, 
has  been  held  good ;  and  in  no  instance,  even  in  a  stricUy  matri- 
monial cause,  is  it  necessary  to  show  letters  of  orders :  Milward, 
p.  332,  citing  Lard  Hawke  v.  Corrie  (a).  I  may  add  to  these  the 
numerous  cases  I  shall  have  occasion  to  refer  to  for  another  purpose, 
in  which  marriages  celebrated  by  Roman  Catholic  priests  between 
Protestants  have  been  held  valid. 

The  indulgence  with  which  the  church  treats  the  violation  of  its 
rales  in  upholding  the  marriage,  and  only  punishing  the  irregula- 
rity, is  founded  on  wise,  social  and  moral  principles :  the  rules  are 
made  to  establish  a  system  of  general  order  and  regularity,  but  the 
church  does  not  sacrifice  the  marriage  to  matters  of  form — ^the  sub- 
stance to  the  incident.  The  church  considers  that  it  would  be 
mischievous  to  society  and  injurious  to  social  happiness,  as  well  as 
to  public  morals,  for  the  sake  of  a  rule  or  order,  to  degrade  one, 
who,  by  a  solemn  contract  and  vow,  designed  to  become  a  wife,  to 
the  condition  of  a  concubine,  and  to  bastardise  her  innocent  and 
unoffisnding  issue.  The  Common  Law  participates  in  that  jmt, 
wise  and  humane  principle;  and  we  have  a  proof  of  that  in  the 
case  of  Wtekam  v.  Enjield{p\  where  upon  an  issue  of  *^  Ne 
mtques  aean^le  in  lojfoi  matnnumy^  the  return  was — **  Quod 
vera  mairimamo  9ed  dande$iino  eopuioH  fiurwU.** — Held^  That 


(a)  2  Hag.  C.  B.  28d. 
VOL.6. 


(6)  Cio.  Gar.  351. 
29  L 
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H.  T.  1857.  ''although  it  be  ciandestinOf  it  doth  not  vitiate  the  imrmr. 
"  vero  matrimaniOf  although  elnndestitto  copwdaii  JmenaL  ^ 
"good  as  Ultimo  mairimonio/* 

The  next  objection  is  that  which,  I  think,  is  really  foond?! 
a  mere  conceit,  and  not  warranted  by  any  authority — mnxiT.  _ 
the  clergyman  present  is  to  be  considered  as  a  witness  on  beb:. 
the  church,  to  take  care  that  all  due  solemnities  are  obasp 
somewhat  in  the  nature,  I  suppose,  of  a  proper  officer  in  citl  r: 
actions  to  Tcrify  the  proceedings.  There  is  no  warrant  far  1 
the  judgment  delivered  by  Chief  Justice  Tindal,  nor  in  aojotJ 
opinions  of  the  Law  Lords.  If  there  were  any  fonndBtun  k 
he  would  be  an  essential  witness  for  the  establishment  of  ^^ 
marriage;  and  yet  how  many  have  been  established  by  the  tefdb' 
of  other  persons  without  having  recourse  to  his  ?  How  oooUiIj 
irregular  marriages  celebrated  by  Roman  Catholic  priests  betr*- 
Protestants  have  been  established?  How  ooold  the  ofiac: 
clergyman  in  these  cases  be  deemed  a  witness  for  the  dunri  i 
which  he  did  not  belong-.*to  which  he  did  not  acknowkd^ci 
canonical  obedience,  and  which  had  no  power  to  censure  hb  ir 
gularity  ?  The  upholding  of  these  marriages  is  the  stronger  r 
how  much  more  the  church  valued  the  religious  rite,  of  vbusi^' 
kind,  rather  than  the  strict  observance  of  its  rule. 

The  last  objection  relates  to  the  performance  of  the  oerea^- 
it  is  right,  in  respect  of  this,  to  call  attention  to  the  findiog  i^- 
special  verdict.  It  finds  that  the  marriage  ceremony  vftsf 
formed  not  by  reading  the  whole  of  that  which  is  appomt*^- 
the  solemnisation  of  matrimony  in  the  Book  of  Gommofl  I^^ 
but  that  portion  thereof  which  contains  the  declaration  bj  - 
parties  by  which  they  reciprocallj  take  each  other  to  be  c< 
and  wife,  and  by  reading  the  blessing  thereupon.  I  ^^ 
might  have  been  expected  that  this  statement  should  hsTeies^ 
the  memory  of  this  clergyman  from  the  imputation  of  t  ^ 
mens  pervertion  of  the  whole  service.  It  will  be  fotmd,  ^ 
reference  to  the  Book  of  Common  Prayer,  there  is  nothii^' 
that  portion  of  the  service  inoongraous  with  a  elergynttf  ^ 
at  once  a  participator  and  an  officiating  Tnipi#ter ;  sod  7^ ' 
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(ing   so  much  he  used  all  that  was  essential  in  the  form  of  the  H.  T.  1857. 

Each,  ChanL 

ice  to  constitute  a  valid  marriage.    What  says  the  Lord  Chief 


ixstice  Tindal  (p.  667)? — ''When  it  is  asked^  as  it  was  at  your 

I^ordahips*  Bar,  what  had  the  priest  to  do,  or  what  had  he  to 

say?  the  answer  must  be  that  he  married  them,  and  in  doing 

so,  he  used  such  form  of  words  as  were  customary  at  the  time 

of  his  performing  the  ceremony ;"  and  immediately  adds : — "  The 

'  rorm  of  words  of  present  contract,  found   in  the  ritual  of  the 

'  Charch  of  England,  as  established  by  the  authority  of  Parliament, 

'  vras  not  then  for  the  first  time  made,  but  in  part  altered,  and  in 

*  part  retained  from  former  rituals ; "  and  adds  : — "  That    even 

*  the  Council  of  Trent,  when  it  prescribes  certain  words  to  be 
*'  used  by  the  priest,  the  decree  adds,  *  vel  tUiis  utahtr  verbis  juxia 

*  *  recepium  uniuseujusque  pravincim  riium;*'*  clearly  showing  that 

the  portion  of  the  service  containing  the  words  of  present  contract 

viras,  in  his  estimation,  the  essential  part  of  the  service.     He  imme* 

diately  subjoins  a  reference  to  the  case  of  The  Queen  v.  Fielding^ 

upon  an  indictment  for  bigamy  (14  State  Triale,  p.  1327)  ^— "  The 

**  evidence  given  of  the  first  marriage  was,  that  the  parties  made 

*^  a  contract  per  verba  de  pnsenH  in  English,  in  the  presence  of 

*^and  following  the  words  of  a  priest  in  orders,  though  he  was 

*'  a  priest  in  the  orders  of  the  Church  of  Rome ;  and  Mr.  Justice 

*' Powell,  in  summing  up  the  case  to  the  jury,  more  than  once 

'*  adverts  to  the  fact  that  the  marriage  was  by  a  priest.    If  you 

**  believe  Mrs.  Villiers  (he  says),  there  was  a  marriage  by  a  priest" 

Here  then  we  have  the  deliberate  opinion  of  Mr.  Justice  Powell  in 

so  important  a  case,  recognised  by  Chief  Justice  Tindal,  that  a 

valid  and  effectual  marriage  may  be  celebrated  by  that  portion 

of  the  service  which  has  been  used  on  this  occasion.    In  Lyona* 

case{a)j  on  an  indictment  for  bigamy,  the  first  marriage,  which 

was  with  a  Roman  Catholic  woman,  was  celebrated  by  a  Romish 

priest  in  England,  not  according  to  the  ritual  of  the  Church  oi 

England,  and  the  ceremony  was  performed  in  Latin,  which  the 

witness,  not  understanding,  could  not  swear  even  that  the  cere- 

mony  of  marriage  according  to  the  Church  of  Rome  was  read; 


BSAMISH 
BEAMISH. 


(a)  1  East*!  Crown  Law,  469. 
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^  T' A^^*  ^^  defendant  was  directed  to  be  acquitted ;  bat  Lmd  (Mk 
Willifly  who  tried  him,  seemed  to  be  of  opinion  that  a  manic 
a  priest  of  the  Church  of  Rome  was  a  good  marriage,  *^m^. 

BBABOSB.     <^  ceremony  according  to  that  church  be  proved,  namdyytbsTTi 

**  of  the  contracting  part  of  it"    This  case  is  particukrij  doq 

of  consideration,  as  showing  the  points  on  the  estaliiaiiBEs 

which  the  marriage  would  have  been  deemed  valid.    Tbsei^ 

a  priest  in  holy  ordersy  though  not  of  the    Established  C:ii 

a  religious  ceremony  of  marriage  read  by  him,  though  nxifiv^ 

ing  to  its  ritual,  further  than  the  words  of  the  oontnetiB^ -^ 

of  iL    Before  this,  the  case  of  WUd  t.  Chamber iain {a)  IdVj 

decided,  on  a  trial  before  Femberton,  C.J.,  upon  an  issoeoiu 

riage  or  no  marriage.  The  CTidence  appeared  to  be  this :  ihniu 

having  taken  orders  according  to  the  Church  of  England  in  ^ 

times,  and  ejected  in  1668,  did  contract  them  in  these  wgi^.- 

'<  I,  A  B,  take  thee,  B  C,  for  my  espoused,  betrothed  and  w ^  ^ 

'*  wife,  and  will  be  thy  espoused,  betrothed  and  wedded  bisls 

**  until  death ; "  the  parson  speaking  these  words,  the  mm  v^ 

ing  them  after  him,  and  the  woman  the  like,  mmiatii  ^xtak 

and  no  ring,  accordi^ig  to  the  Common  Prayer  Book,  \xX^^ 

bitation  as  man  and  wife  for  ten  years :  Pemberton,  C.  J.|  ^ 

to  think  it  a  good  marriage,  those  being  words  of  contnfl- 

prasetUi^  repeated  after  a  parson  in  orders ;  but,  upon  the  m^' 

nity  of  Counsel,  reserved  a  case.    In  Rex  t.  Inhabitanis  of  Am 

ton  (6),  a  marriage  of  a  soldier  in  St.  Domingo  was  held  p- 

which  is  thus  described  by  Lord  Ellenborough  : — **  This  app^ 

*'  to  have  been  per  verba  de  praeeniif  and  to  have  been  cfk^ 

"by  a  priest,  that  is,  by  one  who  publicly  assumed  the  office^ 

*'  a  priest,  and  appeared  habited  as  such — of  what  persoasioo  is^^ 

<' whether  Roman  Catholic  or  Protestant,  does  not  appear;  bot^^- 

"  were  it  performed  by  a  Roman  Cathdic  priest,  that  wooU  ^* 

^  vary  the  case."    He  mentioned  the  Case  of  Fielding  asi^ 

to  the  like  effect  as  referred  to  by  Chief  Justice  Tindal.  '^^ 

we  have  the  opinion  of  Sir  W.  P.  Wood,  in  the  case  «W 

referred  to  {Jur.  p.  565),  with  respect  to  the  omission  o^f^\ 

(a)  2  Shower,  307.  (6)  10  East,  9B& 
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8  service  in  the  Book  of  Common  Prayer.  He  says: — "There  H.  T.  1857. 
lave  been  cases  (I  believe  cases  not  uncommon)  where  the  respon- 
les  have  been  purposely  omitted.  I  allude  particularly  to  the 
>inis8ion  of  the  undertaking  to  obey  on  the  part  of  the  female ; 
)ut  I  apprehend,  when  the  parties  have  given  to  each  other  their 
lands,  in  the  terms  of  assent,  and  the  priest  has  declared  them  to 
be  man  and  wife,  the  omission  of  any  particular  part  of  the 
formula^  of  words  would  be  a  totally  inadequate  circumstance 
to  impeach  the  validity  of  the  marriage.*'  In  the  absence  of  any 
voided  case  or  ordinance  of  the  church,  showing  this  marriage  to 
)  null  and  void,  and  reasoning  from  the  analogy  of  what  has  been 
)ld,  both  in  the  church  and  the  Common  Law,  in  cases  open 
the  same  objections  as  the  present,  on  the  ground  of  irregularity, 
am  of  opinion  that  the  objections  cannot  prevail,  in  this  case, 
render  the  marriage  null  and  void.  Indeed  it  appears  to  me 
come  fairly  within  Lord  Stowell's  description  of  what,  in  his 
ew,  constitutes  a  valid  marriage,  according  to  the  Common  Law 
England,  when  he  says,  speaking  of  marriage : — '^  In  most  civil- 
ised countries,  acting  under  a  sense  of  the  force  of  sacred  obliga- 
tions, it  has  had  the  sanction  of  religion  superadded ;  it  then 
becomes  a  religious  as  well  as  a  natural  and  civil  contract  (for 
it  is  a  great  mistake  to  suppose  that  because  it  is  the  one,  there- 
fore it  may  not  be  the  other  likewise) ;  Heaven  itself  is  made  a 
party  to  the  contract,  apd  the  consent  of  the  individuals  pledged 
to  each  other  is  ratified  and  consecrated  by  a  vow  to  Grod.  This 
is  a  description  of  the  substance  of  the  marriage  ceremony,  as 
appointed  by  the  Book  of  Common  Prayer,  the  essential  part 
of  which  is  the  solemn  taking  of  each  other  as  husband  and 
wife,  as  expressed  by  each,  according  to  God's  holy  ordinance." 
I  am  therefore  pf  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  should  be  affirmed. 

Judgment  affirmed. 
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E.  T.  1856. 
Queen's  Bench 


OLIVER  DOWELL  v.  EDWARD  HUSSEY. 


(Queen's  Bench.) 


April  26. 


railiT'to^'the  ^*=^8^^*  (^^*^  *^i*»  Macdonogh  and  T.  R.  Henn)   moved  that 

106th  section    two  orders,   dated   the   2nd  of  February  and   11th  of  April,  be 

of  the  Common 

Law    Proce-    respectively  set   aside   or  varied,  and  all  proceedings  thereon  or 

dure  Act,  the 

defendant  had  thereunder  stayed  until  further  order,  and  that  the  defendant  shall 

entered  a  rule 

that  the  plain-  be  declared  to  be  only  entitled  to  the  ordinary  costs  of  a  defendant 

trial  at    the     where  a  record  has  been  withdrawn,  and  that  it  be  referred  to  the 

Assizes    next  m        ^    ^       ai_ 

after  the   ex-  P^'^per  officer  to  tax  the  same. 

twentv"^  dm         "^'^  ^*®  ^^  action  of  ejectment,  begun  the  3rd   of  January 
from  the  ser-   \  355^  fQp  recovery  of  certain  lands  in  the  county  of  Kerry.     Issue 

rule,   and  the  beins  joined,  notice  of  trial  was  served  for  the  Summer  Assizes 
plaintiff    not  ®  "^ 

complying         of  that  county,  but  was  afterwards  withdrawn.     On  the  23rd  of 

with  such  rule, 

defendant  February  1856,  notice  of  trial  for  the  Spring  Assizes  was  served, 

entered    the 

peremptory       which  was  fixed  for  the  7th  of  March  last ;  but  on  a  consultation 

suit  and  his'  ^^th   special  Counsel,  had   before  the  day  fixed  for  the  trial,  it 

application  to  <^PP^&i^d  ^^&t  there  was  an  outstanding  lease,  and  a  notice  was 

vary  "these  ^'^  served  on  defendant's  attorney  to  know  whether  it  was  the  intention 

M^'  ^mds*  ^^  ^^®  defendant  to  rely  at  the  trial  upon  the  existence  of  any 

■tated  for  such  temporary  bars ;  and  to  this  notice  defendant's  attorney  gave  no 
re-scission, 

sayethetacAes  reply,  and  thereupon  the  record  was  withdrawn. 

of  the  clerk  of 

the  attorney:        On  the  2nd  of  February  the  usual  Side-bar  rule  was  obtained, 

Held,    that  _  .     *        :.     . 

nothing  but  a  for  liberty  to  enter  judgment  as  in  case  of  a  nonsmt  ;*  and  the 

fatality    can  ^ 

prevent    the  plaintiff's  attorney  swore  he  did  not  receive  the  notice  of  that  order 

tion    of  ^!e    ^"^^^  ^^  ^^^^  ^^  March,  owing  to  some  mistake  of  his  clerk, 
roles  ;   and 

that   the  de- — 

fendant  having 

acted    regu.  •  Note.— Order  of  the  2nd  of  Febnuury  waa :— "  On  reading  the  affidavit 

til^  to^th^   ^^  Edward  Murphy,  the  defendant's  attorney,  it  is  ordered  that  the  plaintiff 
protection.         ^  proceed  to  trial  at  the  Assises  next  after  the  expiration  of  twenty  days 

fi;om  the  service  of  this  mle,  and  in  default  therein  the  defendant  shall  be 
,  with  his  costs  of  rait.*' 
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DOWEIX 
V. 

BU88XT. 


On  the  11th  of  April  the  following  role  was  entered: — *^0n  E.  T.  1866. 

« «  -      ^ ,      .      .  Qvecii's  Bench 

'*  reading  the  order  of  the  2nd  of  Febmary  1856,  affidavit  of  service 

**  thereof,  and  that  plaintiff  had  not  proceeded  to  trial  pursuant  to 

''said  order,  it  was  ordered  that  the  defendant  be,  and  he  is,  hereby 

**  dismissed,  and  that  plaintiff  do  pay  to  the  said  defendant  the  costs 

'^of  this  suit,  when  taxed  and  ascertained." 

The  costs  were  furnished  at  same  time  as  the  order,  amounting 

to  £356.  2s.  4d.,  which  wex«  the  entire  costs  the  defendant  was 

entitled  to,  instead  of  the  costs  of  the  day,  as  in  the  case  of  a  record 

withdrawn.    The  affidavit  to  ground  the  motion  stated  these  several 

facts,  and  that  it  was  solely  owing  to  the  existence  of  the  temporary 

ban  that  the  record  was  withdrawn ;  that  he  would  go  to  trial  next 

Assizes,  and  that  the  property  involved  was  of  considerable  value, 

vis.,  £500  a-year. 


Martlty  and  Leahy^  contra. 

'  We  are  here  in  support  of  a  legal  order  of  the  Court,  strictly 
following  the  106th  section  of  the  Procedure  Act  (1853):— *' The 
"plaintiff  shall  proceed  to  trial  within  three  Terms  from  that  in 
^  which,  or  the  Vacation  of  which,  the  defence  or  other  subsequent 
*'  pleading  is  filed ;  and  in  default  thereof,  the  defendant  may  enter 
"  a  rule  that  the  plaintiff  do  proceed  to  trial  at  the  Assizes  or  Sittings 
^  next  after  the  expiration  of  twenty  days  from  the  service  of  such 
^  role ;  and  that  in  default,  the  defendant  shall  be  dismissed,  with 
"  his  costs  of  the  suit :  and  if  the  plaintiff  neglects  to  proceed 
"  to  trial  in  pursuance  thereof,  the  defendant,  on  filing  an  affidavit 
''of  the  service  of  such  rule,  and  that  the  plaintiff  has  failed 
**  to  proceed  to  trial  in  pursuance  thereof  may  enter  a  peremptory 
^  order  for  the  payment  of  his  costs  of  the  suit,  which  order  shall 
''be  in  lieu  and  shall  have  the  effect  of  a  judgment  as  in  case 
''of  nonsuit.'*  The  want  of  forethought  in  a  party  is  no  jus- 
tification for  setting  aside  a  legal  order;  and  in  the  notice  of 
motion,  the  plaintiff  has  not,  in  pursuance  of  the  13 1st  General 
Order  (1854),  stated  the  grounds  of  his  application  :  Oillman  v. 
Connor  (a).     A  cause  petition  is  out  of   Court  if  not  moved 

(a)  1  In  Law  Bep.  346. 
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£•  T.  1856.  within  three  TenoB  after  its  filing:  Cassan  ▼.  Can- {a).  Iti 
appear  that  joBtioe  would  be  defeated  if  the  Conrt  nim. 
application  to  restore  it. 


Maedonoffh  replied. 

The  plaintiff  was  guilty  <^  no  laehet — nothing  bat  a  k 
happened,  by  reason  of  the  clerk  mislaying  the  order  served. 
plaintiff  had  to  meet  the  outstanding  lease,  and  that  in  E 
he  could  not  go  to  trial.  Where  the  plaintiff  has  Dot  bee 
actual  default,  or  if  defendant  have  caused  the  delay,  Hbt  l1 
will  interfere,  and  set  aside  or  vary  orders  obtained  as  fi 
Ruiledge  v.  Ruihdge  (6).  There  the  plaintiff  was  obliged  i« 
a  bill  to  compel  the  defendant  to  waive  temporary  bars  h 
ejectment :  and  in  Doe  d.  Ringer  v.  Bhis  (c),  it  was  held  i  s 
cient  excuse  for  not  bringing  the  case  to  a  trial,  that,  sioee  j^ 
issue  in  the  cause,  unexpected  difficulties  had  arisen  in  proa 
the  necessary  evidence  to  entitle  the  plaintiff  to  a  verdict 


Lefroy,  C.  J. 

Admittedly,  the  rules  entered  by  the  defendant  were  per^^ 
regular — one,  a  rule  fairly  apprising  the  plaintiff  that  ifhscs 
show  any  reason  against  it,  he  could  come  in  and  applj^ 
Court  to  extend  the  time  for  his  proceedings  in  the  sctioo.  I 
the  plaintiff  took  no  step  to  set  it  aside ;  he  allows  that  preliis^^ 
rule  to  stand,  and  on  the  11th  of  April  the  second  rule  was  oa 
and  judgment  entered  as  in  case  of  a  nonsuit.  We  woiw 
doing  great  injustice  to  suitors  if  we  allowed  the  roles  of  i 
Court  to  be  dispensed  with.  This  106th  section  of  the  F»)ee^ 
Act  is  a  salutary  enactment  to  protect  a  party  against  the  op^ 
sion  of  having  a  claim  hanging  over  his  possession  and  Q 
for  an  unreasonable  length  of  time.  But  it  is  said  ve  vt 
deprive  the  defendant  of  the  two  regular  rules  made,  on  t&egi^"^ 
of  discretion,  and  to  obviate  a  hardship  which  wonld  otbtf*^ 
result  from  the  Court  enforcing  its  rules  in  particular  ciseSi 

^  (a)  2  Jjr.  Ch.Bep.  577.  (&)  3  If.  Law  Bep.  10^ 

(0  8  DowL  P.  Cat.  la 
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Listence  of  the  temporary  bars  was  known  to  the  plaintiff's  E.  T.  18^6. 
torney-^everj  fact  known  that  he  now  relies  on  for  dispensing 
ith  the  rules,  and  so  this  case  must  be  decided  as  other  cases, 
verj  suitor  is  entitled  to  the  benefit  and  protection  of  the  rules 
the  Court,  and  nothing  can  prevent  the  operation  of  these  rules, 
icept  a  fatality.  None  such  existed  here,  and  thwefcn^e  the 
otion  must  be  refused,  with  costs. 


Crampton,  J. 

There  never  was  a  plainer  case  for  the  refusal  of  a  motion. 
be  notice  of  motion  does  not  even  state  the  grounds  on  which 
e  application  is  rested,  because,  if  such  were  stated,  the  notice 
)uld  befelo  de  Me.  It  is  grounded  on  the  laches  of  the  attorney — 
•  surprise  or  fatality  suggested,  and  yet  we  are  called  on  to 
b  aside  two  regular  orders  of  the  Court.  If  the  Statute  of 
mitations  were  in  the  way,  possibly  the  Court  might  interfere. 


MooBJB,  J.,  concurred. 


Motion  refused,  with  costs. 


DOOLAN  V.  REYNOLDS. 


AprU  28. 


Cla&ke,  on  behalf  of  W.  Worrall,  assignee  of  the  estate  and  A  jadgment 

was   entdred 
ects  of  the  defendant,  moved  that  the  charging  order,  bearing  on  the  11  th  of 

te  the  11th  of  June  1855,  be  rescinded,  and  the  judgnient  on  thuCourt,' on 

dch  same  was  founded  be  set  aside,  inasmuch  as  no  judgment  the  3 ist  of  Oc- 
tober 1854, 
the  wairant  executed  ootemporaneoiisly  herewith,  being  filed  in  the  Coort  of  Ex- 
chequer ;  and  a  charging  order,  founded  on  the  judgment,  was  obtained  on  the  1 1th 
of  June  1866. — HeuL,  on  an  application  by  the  assignee  of  tiie  defendant,  an  insol- 
Tent  debtor,  to  set  such  aside,  that  though  such  judgment  was  Yoid  as  against  the 
assignee,  because  it  was  not  entered  within  twentj-one  days  after  the  date  of  the  bond 
and  warrant,  and  was  entered  in  a  Court  different  from  that  in  which  the  warrant 
had  been  filed,  and  because  of  the  defeasance  not  being  written  on  the  same  paper  as 
the  waixant  of  attorney,  yet  the  Court  would  not  set  aside  such  prooeedings  because 
of  matter  ear  pott  faetOy  such  as  an  insolrency  occurring  alter  the  jud^^ent  and 
order  wen  obtained. 


TOI<.  6. 


30  L 
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£.  T.  1856.  was  entered  on  the  bond  and  warrant  of  the  said  defenduiv: 

< — --v'^i*^     twenty-one  days  after  the  date  of  said  bond   and  wamr, 

^^  no  warranty  or  copy  thereof,  was  filed  in  this  Court  wi::. 

msYNOLDs.  period  aforesaid  by  the  plaintiff,  as  required  by  the  siais^ 
as  the  condition  upon  which  the  said  bond  and  wimc: 
ezecnted,  and  bearing  equal  date  therewith,  was  not  indcv 
said  warrant,  as  required  by  the  statute,  previously  to  filr: 
same  on  the  11th  of  May  1855,  when  said  judgment  was  e^: 
and  also  because  plaintiff  did  not  Inform  the  Court,  on  the  cr^ 
of  said  charging  order,  of  the  fact  of  a  certain  assignment  c 
estate  so  charged,  to  one  George  Hassard,  and  of  which  fkt  p^ 
*  was  apprised  by  notice  of  the  5th  of  June  1855  ;  and  also  \ff. 
the  defendant  had  not,  on  the  11th  of  June  1855,  such  e5'^ 
interest  in  the  fund  so  charged  as  came  within  the  prorlsl : 
the  Common  Law  Procedure  Act.  A  fund  to  which  the  m- 
was  entitled  was  in  the  Incumbered  Estates  Court,  and  the  ck 
order  in  question  bound  that  fund ;  the  owner  of  this  fu: 
become  insolvent  after  the  charging  order  was  obtained  on  ii 
the  above  judgment. 

The  bond  and  warrant  bore  date  the  3lst  of  October  1854; 
on  the  7th  of  NoTember  1854,  a  copy  of  the  warrant  was  Lt 
the  Court  of  Exchequer ;  and  on  the  1 1th  of  May  1855,  }^^ 
was  entered  thereon  by  mistake  in  this  Court,  and  on  the  11> 
June  1855  the  charging  order  was  obtained.  This  jad^-^ 
entirely  valueless,  because  it  does  not  comply  with  the  proris 
of  3  &  4  Vic,  c  105,  s.  12,  which  enacts  that  "Every  ft' 
''of  attorney  to  confess  judgment  in  any  personal  actiooi  on 
(« copy  thereof  and  of  the  attestation  thereof,  and  the  defied 
**  and  indorsement  thereon  (if  any),  shall,  within  twentj-oo^  ^ 
**  after  the  execution  of  such  warrant  of  attorney,  be  filed,  tor: 
*^  with  an  a£5davit  of  the  time  of  the  execution  thereof,  ^ 
"the  proper  officer,  in  the  Court  in  which  judgment  upos- 
"warrant  of  attorney  shall  thereafter  be  entered."  Her^ 
warrant  was  not  filed  in  this  Court  within  the  twentj-one^ 
nor  was  it  filed  in  the  proper  Court,  having  been  A^  ^ 
Exchequer,  although  the  judgment  was  obtained  in  theQ^^^ 
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ench.    Further,  the  defeasance  was  not  written  on  the  same  E.  T.  1856. 

i.  1  .      1        i*         .         »    (hteen'i  Bench 

iper  as  the  warrant  of  attorney ;  the  warrant,  therefore,  is  nail     «^^.y..*^ 

id  void,  according  to  the  provisions  of  the  1 4th  section  of  3  &  4  Ftc, 

105.*    This  judgment  is  therefore  invalid  against  the  general    bbtnoij>s« 

"editors  of  the  insolvent,  and  ought  to  he  set  aside,  and  also  the 

larging  order  founded  thereon. 

Sxham  and  Dowse,  contra. 

This  judgment^  although  not  entered  in  the  Court  in  which  the 
Dpj  of  the  warrant  was  filed,  is  not  void  as  against  all  persons,  but 
nlj  against  two  classes  of  persons,  namely,  the  assignees  in  bank- 
uptcj  and  insolvency ;  but  as  against  the  original  conusor  of  the 
jdgment,  and  those  claiming  through  him,  it  is  good.  The  3  6.  4, 
>  39,  s.  3  (Eng,),  renders  a  judgment  like  this  void  against  assignees 
f  a  bankrupt ;  and  by  7  G.  4,  c.  57)  the  provisions  of  the  3  G.  4, 
'ere  extended  to  the  assignees  of  an  insolvent ;  and  there  are 
nalogous  provisions  in  the  3  &  4  Fife,  c.  105,  on  which  this 
lotion  is  founded :  Morris  v.  Mellin  (a).  It  was  there  held,  under 
18  3  G.  4,  that  a  warrant  of  attorney,  subject  to  a  defeasance  not 
written  on  the  same  paper  and  parchment,  was  not  void  against 
16  assignee  of  an  insolvent.  The  judgment  must  stand  here, 
iough  it  may  be  ineffectual  against  the  assignees.  But  farther, 
y  the  Common  Law  Procedure  Act,  no  power  is  given  to  this 
lourt  to  repeal  a  charging  order  regularly  obtained. — [Lbfbot,  C.  J* 
low  can  we  be  called  upon  to  try  conflicting  rights  to  this  fund  ?] — 
[ere  there  has  been  no  misleading  of  the  Court,  or  suppression, 
'he  invalidity  of  the  charging  order  on  the  ground  of  the  assign- 
lent  to  Hassard  was  not  pressed,  the  Court  having  intimated  that 
;  was  not  tenable. 


*  3  &  4  Ftc.,  c  105,  B.  14—'*  And  be  it  enacted,  that  if  such  wamnt  of 
kttoraey  shaU  be  giren  subject  to  any  defeasance  or  condition,  such  defeasance  or 
t>ndition  shall  be  written  on  the  same  paper  on  which  saeh  warrant  of  attorney 
hall  be  written,  before  the  time  when  the  same,  or  a  copy  thereof  respectivdy, 
ball  be  filed,  otherwise  snch  warrant  of  attorney  shall  be  nnll  and  void  to  aU 
ntents  and  purposes.  ** 

(a)  6  B.  ft  C.  446. 
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B.  T,  1866-        O* Moore  wa«  heard  in  reply. 
' — "V— ^         Lefrot,  C.  J. — We  cannot  interfere  with  this  channg  ft 

POOI.AN 

^  or  aet  aside  this  judgment.      Is  there  anj  case  under  ^  \ 


BBTNOLDS.  tute  of  Elizabeth  where  a  jadgment  is  declared  inah^  i 
Toid,  where,  on  the  application  of  a  particalar  creditor,  a  jife:^ 
was  set  aside  as  against  that  particalar  creditor  ?  what  istopRvri 
a  dozen  charging  orders? 

O* Moore, — This  operates  as  an  abeolnte  awaignmeat^  aL\ 
allowed  to  stand,  would  work  injostice.  The  warrant  of  ifir.i 
is  null  and  void,  and  how  can  a  judgment  be  allowed  to  m 
on  a  void  warrant  ?  The  charging  order  haa  nerer  bees  iti 
absolute. 

LsnoT,  C.  J. 

We  cannot  interfere  with  this  charging  order,  or  the  jod^ 
upon  which  it  is  founded.  There  is  no  case  in  which  a  eb*^ 
order  has  been  set  aside  on  grounds  like  the  present.  Itniijs 
annulled  by  the  operation  of  the  Act  of  Parliament;  bnt(^' 
a  question  whidi  can  only  arise  when  the  fund  comes  to  le  >> 
tributed  by  the  Ineambered  Estates  Court,  which  now  lis  * 
distribution  of  it ;  but  we  cannot  disturb  the  pnioeedia^ ' 
aeeount  of  a  matter  which  has  taken  place  subsequent  thereto  < 
here,  the  insolyency  of  the  person  against  whom  the  jadgment  << 
entered.  If  this  were  the  case  of  a  fund  in  the  Sheriff's  bs^ 
who  had  claims  to  deal  with  under  conflicting  ezeeutioiUt^ 
Court  might  have  to  intervene ;  but  such  is  not  the  esse  now  b^ 
us.  It  is  for  the  Incumbered  Estates  Court  to  decide  thit  qv^^ 
The  judgment  and  charging  order  are,  both  of  them,  regoltf)^ 
we  have  no  power  to  make  a  ruling  on  the  subject;  sod  tbe&> 
of  the  jadgment  being  void  in  a  particalar  case  does  not  p^  ^ 
the  power  to  set  aside  a  regular  charging  order  founded  theieft 
The  coarse  for  the  assignee  to  adopt  is  to  seek  to  reoorer^ 
this  creditor  the  money  paid  on  foot  of  the  judgmant  aad  ehtf^ 
order,  or  prevent  him  from  being  paid  in  the  Incumbered  £6^ 
Court,  by  showing  what  he  has  shown  us  here. 
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Cbamftoh,  J.*  E.  T.  1856. 

X  concur  with  my  Lokd  Chisf  Justice.    It  is  impossible  for  as     , ' 

'  Bet  aside  a  perfectly  valid  order,  made  on  foot  of  a  judgment  ^^ 

^ularlj  entered  up,  bj  reason  of  matter  ex  post  faeto^  such  as    betnolbs. 
solvency  occurring  after  the  order  is  regularly  obtained,  although 

may  be  bad  as  against  a  particular  party.     I  can  conceive  a  case 

occur  where  an  execution  has  issued  at  the  suit  of  a  <{reditor,  and 
question  has  arisen  between  that  creditor  and  the  assignee  of  the 
I  solvent,  as  to  which  of  the  parties  should  get  the  proceeds.  That 
not  the  question  here,  but  it  is  whether  we  are  to  set  aside, 
Y  matter  ex  post  facio,  an  existing  judgment  regularly  entered, 
nd  the  order  obtained  thereon  ? 

Motion  refused,  with  costs. 

*  FsBBur,  J.,  and  Moobs,  J.,  were  absent. 


TOTTENHAM  v.  QOFF. 

April  ao. 

IsMFHiix  showed  cause  against  a  conditional  order  directing  that  The  Court  will 

not  stay  exft- 
he  defendant  be  at  liberty  to  lodge  in  Court,  to  the  credit  of  this  cntion    on    a 

ause,  the  sum  of  £820,  and  thereupon  that  the  issuing  of  the  ed  in  an  action 

habere  in  this  case  be  stayed.     This  order  had  been  obtained  ^^  IJI^^ay! 

n  behalf  of  the  defendant,  on  an  affidavit  stating  that  the  action  ^^^^'^^ 

lad   been  brought  for  two  years'  rent,  and  on  the  trial  the  jury  due  at  the  tune 

bund  that  the  rent  in  arrear  amounted  to  £300.  of  the  habere 

be  paid  to  the 
The  action  in  this  case  was  brought  for  non-pa3rment  of  rent,  plaintiff. 

ind  on  the  trial  of  the  case  the  plaintiff  recovered  a  verdict  for 

;he  rent  then  due ;  and  the  defendant  seeks  now  to  stay  the  issuing 

)f  the  habere,  on  the  payment  of  the  rent  then  due,  although  since 

^he  finding  of  the  verdict  another  half-year's  rent  has  fallen  due. 

The  plaintiff  is  clearly  entitled  to  his  writ  of  habere,  unless  all  rent 

due  up  to  the  executing  the  writ  be  paid.     The  defendant  would 
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E.  T.  1856.  not  be  entitled  to  redeem  in  a  Court  of  Eqiii^  imtil  t&  i^' 
*     arrear  was  paid:  Taylor  ▼.  The  Ejector  (a).     B j  9  &  ir. 

TOTTXNHAM 

p.  c«  Illy  8.  3,  it  is  provided  that  if  the  tenant  shall,  before  t&r 

of  exeeution  be  ezecated,  pay  all  rent  and  arreaia  of  rent  tL^: 
all  farther  proceedings  shall  cease ;  the  rent  there  referred  t}::^ 
mean  all  rent  due  at  the  time  of  the  tender,  and  not  tk  u 
for  which  the  ejectment  was  broaght. 


HarriSf  contra,  for  the  defendant. 

In  Taylor  v.  Ejedor^  the  judgment  was  had  hj  d^uih;  axi 
statute  9  &  10  Vie^  c.  Ill,  does  not  apply  to  a  case  where a^^ 
is  found  and  the  amount  of  rent  ascertained  by  the  joy. 


Cbampton,  J.* 

The  fact  of  the  judgment  being  had  by  default  can  mske  no  ^ 
ence.  The  defendant  must  bring  in  all  the  rent  due,  elaetbrj 
must  be  discharged. 

Per  Curiam, 

Let  the  defendant,  within  three  weeks  from  this  hy 
to  the  plaintiff  the  sum  of  £544,  being  the  udcc: 
rent  due,  together  with  the  sum  of  £4,  as  and  for  ^  • 
of  this  motion ;  and  thereupon  let  the  plaintiff  be  res&c 
from  issuing  any  writ  of  habere^  or  other  execoti^' 
this  cause,  for  the  amount  of  said  rent ;  and  in  ^ 
of  such  payment  within  said  period,  then  let  tl»'- 
ditional  order  be  discharged  with  costs ;  and  let  tbefl^^ 
be  at  liberty  to  proceed  as  he  may  be  advised. 

(«)  1  Ir.  Com.  Law  Bep.  S7. 
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E.  T.  1856. 

Queen's  Bench 


£z  parte  RICHARD  HENN ; 
In  the  matter  of  a  Presentment  for  the  County  of  Clare. 


June  2. 


Mabtijzt  (with  him  T,  R.  Henn)  moved  to  make  absolute  a  condi-  where  a  pre- 

tional  order  for  a  certiorari,  to  bring  into  this  Court  a  presentment  i^een  passed  by 

made  by  the  grand  jury  of  the  county  of  Clare  for  a  new  line  anFfiated'^^ 

of  road,  with  a  view  to  having  it  quashed.     It  appeared  by  the  r;Q"J^j  ^  ^^ 

affidavits  that  the  application  for  this  presentment  was  made   at  S^^?^  ^  certta- 

^'^  ^  ran  to  qaash 

the  Road  Sessions  in  October  1854;  at  the  Spring  Assizes  of  1855  this     present- 

ment,    on  the 

it  was  certified    by  the  grand   jury ;    at  the  May  Presentment  ground  of  in. 

formality  in  the 
Sessions  it  was  again  brought  forward,  with  the  plans  and  spe-  obtaining  of 

the  present- 
cifications  for  approval;  and  at  the  ensuing  Summer  Assizes  the  ment. 

presentment  was  passed    by  the  grand  jury  and   fiated  by  the  mie  the^onrt 

Judge ;  and  that  until  the  presentment  was  fiated,  Richard  Henn,  ^.  ^^^    ^^ 

an  owner  of  a  portion  of  the  land   through  which  the  road  was  senunent. 

intended  to  pass,   had    no  notice  of  it,    nor    had  the  occupiers 

been  served  with   any  notice  of  an  intention  of  an  application 

for  this  road. — [Crahpton,  J.     Is  there  error  on  the  face  of  this 

presentment?  for  if  there  be  not,   this  Court  cannot  quash  the 

proceedings.] — The   Court  will  quash  the    proceedings,   if  it  be 

shown  by  affidavit  that  the  tribunal  before  which  they  were  had 

had  no  jurisdiction ;  but  where  an  Inferior  Court  has  jurisdiction, 

this  Court  will  not  interfere,  except  for  transparent  error :  Bex  v. 

Inhabiianit  of  Great  Marlow{a);  The  Queen  v.  The  Aberdare 

Canal  Company  {h) ;  Cripps  v.  Burden  (c).     The  6  &  7  FF.  4, 

c  116,  8.  55,  provides  that  no  presentment  shall  be  made  for 

laying  out  any  new  road,  unless  a  notice,   setting  forth   that   an 

s^plication  is  intended  to  be  made  for  a  presentment,   has  been 

personally  served  upon  or  left  at  the  house  of  each  occupier  of 

the  land  through  which  such  new  road  is  intended  to  be  made, 

(a)  2  East,  244.  (6)  14  Q.  B.  854. 

(c)  1  S.  L.  C.  378. 
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Efc  T.  1856.  fifteen  days  at  least  before  the  day  of  holding  the  Seski 

Queen'i  Bettck 

none  of  the  notices  required  by  this  section  have  be^si 

ExptarU  j 

HSHN.        t^o  presentment  is  void.     True,  it  does  not  require  tkattki 

in  fee  should  be  served  with  notice,  but   he  is  entity  ii 

on  the  non-service  of  the  occupiers ;  for  the  Legisktore  ki 

made  notice  to  them  essential,   the  presumption  is  that  ki 

supposed  notice  to  them  would  reach  the  laodlord.    Great  m 

will  result  in  this  case  to  the  owneTi  if  the  Court  do  na^ 

this  order;   he  cannot  traverse  for  damages^  because,  Wiit 

traverse   can   be  entertained,   it  must    have    been  lod^  k 

the  presentment  was  fiated,  which  could  not  have  been  cm 

Mr.  Henn,  because  he  was  in  entire  ignorance  of  the  kfi^ 

taken  for  the  road :  The  King  v.  The  Justices  of  S(n»enetAin\ 

ITie  Queen  v.   BoUan  {b)  ;   The  Queen  v.  Ckeiiemkam  Cm 

sioners  (c). 

J.  Clarhe  and  C.  Barry  appeared  on  behalf  of  the  eoon 
and  grand  jury. 

The  contractor  has  been  allowed  to  go  on  expending  his  m 
in  furtherance  of  his  contract,  and  Mr.  Henn  took  bo  stef^ 
set  aside  this  presentment  until  some  £500  or  £600  bad  bees  n» 
The  application  for  the  road  was  made  at  the  Presentmeat  Seai 
of  October  1854  ;  at  the  Spring  Assises  of  1855  it  was  certiy 
the  grand  jury.  At  the  May  Presentment  Sessions  it  vis^ 
brought  before  them,  with  the  plans  and  specifications  for  ipp 
and  at  the  Summer  Assizes  the  presentment  was  passed  bf 
grand  jury,  and  fiated  by  the  Judge.  It  is  not  until  Au^l 
that  Mr.  Henn  gives  notice  of  his  intention  to  traverse  for  dtoi 
in  the  very  month  that  the  contractor  received  notice  of  tbe  I 
sentment  having  been  fiated,  and  desizing  him  to  proceed^ 
his  contract ;  which  having  done,  and  up  to  March  1866  bt^ 
expended  £600,  then  Mr.  Henn  apprises  him  he  will  tnn^ 
damages.  No  cautionary  notice  was  served  on  the  oootracttf 
the  grand  jury ;  no  application  waa  made  to  this  Court  in  Mwi 

(a)lQ.B.  6a  (6)l<).B.40r* 

(0  5  B.  &  C.  816. 
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mas  Term  1865  for  a  certiorari;  but  his  traverse  being  entered^  £•  T.  1856. 
heard  and  disallowed,  the  legality  of  the  presentment  was  thereby     > ,r—^ 

Ex  parte 

admitted.  There  is  no  necessity  for  serving  notice  of  a  presentment  hsnn. 
upon  the  landlord,  it  is  only  requisite  to  serve  it  on  the  tenant  or 
occapier :  17th  &  55th  sections  of  Grand  Jury  Act,  6  &  7  W.  4^ 
c.  1 16.  Besides,  the  first  Presentment  Sessions  was  the  proper  tribunal 
to  examine  into  and  dispose  of  any  question  relating  to  the  service 
of  notice.  The  traverse  for  damages  admits  the  legality  of  the  pre- 
sentment :  The  Queen  v.  M^Kay  (0).  This  Court  will  not  accede  to 
the  application  for  a  certiorari  after  all  that  has  been  done — after 
the  contractor  entering  into  a  recognizance  for  the  execution  of  the 
work — afiter  having  spent  his  money  on  the  faith  of  the  present- 
ment, and  where  there  has  been  no  laches  on  his  part,  or  on  that 
of  the  grand  jury.  But  even  if  grounds  were  laid  for  a  certiorari^ 
it  is  a  matter  of  discretion  with  the  Court  to  grant  the  writ ;  and 
under  the  circumstances  detailed  in  the  affidavits  here,  the  proper 
exercise  of  discretion  will  be  to  refuse  the  writ :  The  Queen  v.  The 
Manchester  and  Leeds  Railway  Co*  (ft). 

Henn  replied. 

It  would  be  a  great  wrong  that  a  man's  property  should  be  taken 
from  him  without  giving  him  an  opportunity  of  seeking  compen- 
sation ;  and  yet  here  is  a  presentment  passed,  and  no  notice  ever 
given  to  Mr*  Henn  until  it  was  fiated.  The  Court  will  allow 
evidence  of  defect  of  jurisdiction  to  be  laid  before  it :  The  King  v. 
Sl,  Jameiy  Westminster  (c) ;  The  King  v.  Justices  of  Somerset* 
shire  (d) ;  The  King  v.  Justices  of  West  Riding  (e). 

Lefbot,  C.  J. 

In  thiB  case  a  very  important  question  has  been  raised,  respecting 
the  light  of  the  Court  to  go  behind  the  presentment,  and  examine 
whether  all  the  preliminaries  giving  the  grand  jury  jurisdiction 
were  complied  with.    It  is  said  that  everything  done  may  be  shown 

(a)  2  Jr.  Law  Rep.  16.  (5)  8  A.  &  E.  413. 

*  (0  2  A.  &E.  241.  (<0  5  B.  &  C.  816. 

(«)  ^  T.  B.  629. 
VOL.  6.  31   L 
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£•  T.  1856.  to  be  null  and  void,  ab  iniiios  that  the  Preaentment  ksz 

Qu€€n'$  Bench  _  ,*.,,, 

^— ^^^  ^0     have  not  done  their  datj ;  that  the  grand  jury  have  not  d<st  u 
Ejtparte 
HBNN.        duty ;  nay,  that  the  Judge  himself  has  not  done  his  duty;  as::. 

after  the  presentment  has  passed  all  these  tribunals,  it  is  . 

re-opened,  and  the  things  done  under  it  set  aside.    If  that  d^n- 

hold  good,  I  do  not  know  who  will  ever  andertake  s  crr 

if,  after  he  have  expended  his  money,  he  is  to  be  deprired^i 

benefit  of  that  outlay,  and  all  the  proceedings  to  levy  the  ni 

be  avoided.    I  know  nothing  more  likely  to  produce  litigatioo. 

The  question  here  arises  as  to  the  jurisdiction  of  the  mBp:n^ 
at  Road  Sessions.  It  is  said  that  this  is  but  a  conditiontl  jar^: 
tion,  and  that  the  magistrate  had  no  jurisdiction  to  enter  ii|^. 
matter  brought  before  them  in  this  case  until  certain  notices  bac:^ 
served.  There  is  another  question,  whether,  in  the  exercise  ofi^ 
jurisdiction,  the  grand  jury  should  proceed  by  a  certain  course,  c: 
ascertain  if  all  preliminary  matters  were  attended  to,  and  wi^^^ 
these  should  now  be  made  subject  of  discussion,  and  all  the  eb^:* 
trates  did  considered  null  and  void  ? 

If  it  were  necessary,  to  found  the  jurisdiction,  that  this  codh:^ 
precedent  should  be  complied  with,  without  which  the  magi^'^ 
could  not  make  the  order,  is  it  not  to  be  presumed  that  the  ^ 
jury  did  their  duty,  and  inquired  as  to  its  being  complied  witb: . 
it  to  be  presumed  that  in  the  exercise  of  the  authori^  vested  int^ 
they  neglected  that  duty  ?  What  evidence  is  there  to  rebnt  tlair 
sumption  ?  evidence  of  hearsay  and  belief.  But  further,  Ur.  ^ 
had  no  right  to  be  served  with  these  notices ;  he  wis  o^ 
occupier  nor  tenant  If  the  Legislature  have  thought  fit  ^  ^ 
a  notice  on  the  occupier  shall  be  sufficient,  the  landlord  canwx^ 
his  rights  have  not  been  provided  for ;  it  may  be  a  hard  o^ 
of  legislation,  but  the  Court  cannot  help  thai ;  he*  has  ti  ^ 
right  therefore  to  upset  all  that  has  been  done  as  reqoiitd^ 
the  Legislature.  The  presentment  having  gone  before  the  ^ 
jury,  who  are  to  ascertain  certain  matters  requisite  for  ^  * 
inquire  into,  are  we  to  presume  that  they  did  not  do  so?  ^^ 
we  have  the  Judge's  fiat  of  this  presentment.  Are  we  top^^ 
too,  thai  he  did  not  inquire  into  the  necessary  raqidrenieati^ 
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ating,    before  he  sanctio&ed  by  a  final  judgment  all  these  ante-  £.  T.  1856. 

edent  proceedings  ?  Are  we  to  presume  that  all  these  tribunals  have    ^-f — ^>— -«^ 

Ex  poftM 
iolated  their  duty,  and  that  all  this  expenditure  on  this  road  is       bsnn. 

o  be  jeopardised  by  an  inquiry  at  this  late  period  ?    It  would  be 

nough  to  justify  the  refusal  of  this  application,  by  saying  that  it 

ras  the  negligence  of  Mr.  Henn  which  creates  his  difficulty.    Had 

le  proceeded  in  time,  he  might  have  prevented  all  that  has  taken 

>lace ;   his  own  conduct  was  an  encouragement  to  the  contractor 

x>    go  on  ;  he  enters   a   traverse,   not  on  the   ground  that  the 

proceedings    were  a  nullity,   but   for  •  damages :  he   had  notice, 

and   he  does  not  give  intimation  to  the  contractor  until  a  heavy 

expense   had    been   incurred.      The  grand  jury   only   took   into 

their  consideration  the  damages;  and  if  now  Mr.  Henn  were  to 

be  heard,  it  would  have  the  effect  of  producing  great  inconvenience 

and  mischief.     Under  these  circumstances  we  follow  the  case  of 

In   re   Qtttn(a),  which,  although  not  precisely  similar,   yet  the 

Court  in  that  case  acted  on  the  general  rule  that  they  would  not 

go  behind  the  presentment :  if  it  acted  otherwise,  the  inconvenience 

would  be  enormous.    We  therefore  are  of  opinion  that  this  order 

ought  not  to  be  made  absolute. 

Crampton,  J. 

The  practice  in  a  case  like  the  present  is  now  fully  settled — a 
practice  not  founded  on  the  mere  opinion  of  a  Judge,  but  growing 
out  of  the  Act  of  Parliament  upon  which  we  are  called  to  pronounce 
an  opinion.  In  the  first  place  it  is  alleged  that  this  presentment 
is  null  and  void  from  the  beginning,  and  that  it  operates  with 
unreasonable  hardship  on  Mr.  Henn;  but  the  Court  cannot  help 
that. 

But  as  to  the  general  jurisdiction,  the  cases  in  England  all 
establish  the  position  now  well  settled — ^if  an  inferior  tribunal  has 
general  jurisdiction  of  a  matter,  whatever  mistakes  that  tribunal 
makes,  this  Court  will  not  hold  an  inquiry  into  them ;  but  if  they 
have  no  jurisdiction  to  entertain  the  subject-mattter,  then  this. 
Court  will  interfere  on  affidavits  brought  before  it    This  present^ 

(a)  9  Ir.  Law  Bep.  16a 
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E.  T.  1856.  ment  is  not  null  and  yoid.    The  enactlneDts  of  the  66th  aeetkm 
^^'*^y*  of  6  &  7  Fic^  c.  116,  are  directory ;  the  aerving  of  the  notioeB  is 
^J^^      not  a  condition  precedent,  but  a  direction,  which  ought  to  be  obeyed 
by  the  parties  to  whom  the  direction  is  given. 

Acceding  then,  as  I  do,  to  the  doctrine  that  this  Court  cannot 
go  behind  the  presentment,  Mr.  Henn  has  made  no  case  for  our 
interference.  The  66th  section  directs  notice  to  be  served  on  all 
occupiers;  and  the  inhabitants  of  the  houses  must  be  consenting 
parties,  but  the  owner  of  a  property,  not  resident,  is  not  entitled 
to  notice. 

Cause  allowed,  with  costs. 


GOOD  V.  ALLEN. 
Mojf  1. 

Where,  pend-  Waxbbn,   on   behalf  of  the  plaintiff,   moved  that   the    defence 

hig  a  motion 

to  set  aside  a  filed  in  this  cause,  on  the  22nd  of  April  1866,  be  set  aside  for  irre- 

defence  for  ir- 

regnlaritj,    a  gulanty,  inasmuch  as  the  particulars  of  the  alleged  payment  in  said 

sion  \   filedi  defence  mentioned  were  not  indorsed  thereon ;  and  that  the  plaintiff 

^tiS^r  not!  ^  ^^  liberty  to  mark  judgment  for  want  of  a  plea.    Since  the  ser- 

such^^leiT^of  ^*^®  ^^  *^**  notice  of  motion,  a  plea  of  confession  has  been  given ; 

confession,  to  {^  J3  necessaiT  however  that  this  motion  should  be  moved,  otherwise 
moTe  his  mo-  ^  ^ 

tion,  otherwise  the  plaintiff  will  not  be  allowed  to  tax  the  costs  of  those  inter- 
he  will  be  dis- 
entitled to  the  locutory  proceedings  against  the  defendant, 
costs  incozred 
by  him  in  such 
a  proceedinff.  _.        , . 

Bastablej  contra. 

Motion  granted,  with  costs. 
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M.  T.  1856. 
Queen's  Bench 


TURNER  V.  M'AULEY.* 

Nov.  25. 

T.  White,  on  behalf  of  the  defendant,  had  on  a  former  day  obtained  1°    an  eject- 
ment  on    the 
an  order  nisi  for  liberty  to  file  the  following  defences :  first,  the  titie-'Held, 

,  ^  .         1        «  •     .iv.      .  1  1  .        under  the  asth 

Btatntory  defence,  traversing  the  plaintiff  s  nght  to  the  possession  section  of  the 

of  the  lands  and  premises  in  the  ejectment  in  this  case ;  and  secondly,  Procedue 

a  defence  on  equitable  grounds,  relying  upon  an  agreement  in  ActTsse^hat 

writing,  whereby  one  Christopher  Abbott  and  the  plaintiff  agreed  may,^f*"l^e 

to  let  the  lands  mentioned  in  the  ejectment,  together  with  certain  ^f  ^\^  Court, 

•*  °  plead  the  sta- 

other  lands,  to  the  defendant,  from  the  9th  day  of  September  1851,  tntory  and  an 

equitable  de- 
fer a  term  of  years  yet  unexpired,  at  the  yearly  rent  of  £22,  which  fence* 

agreement  was  signed  by  the  agent  of  Christopher  Abbott  and  the 

plaintiff  and  defendant. 


B.  Stephens  showed  cause  against  this  conditional  order. 

The  85th  section  of  the  Common  Law  Procedure  Amendment  Act 
1856  authorises  a  defendant  in  any  action,  in  any  of  the  Superior 
Courts,  in  which,  if  judgment  were  obtained  he  would  be  entitled  to 
relief  against  such  judgment  on  equitable  grounds,  to  plead  the 
facts  entitling  him  to  such  relief;  that  section  does  not  apply  to 
ejectments  on  the  title.  The  word  <*  action,*'  used  therein,  is  only 
applicable  to  personal  actions,  as  contradistinguished  from  actions  of 
ejectment,  and  is  so  confined  by  the  interpretation  clause  of  the  first 
Procedure  Act. — [Crabcpton,  J.  The  70th  section  of  the  late  Act, 
allowing  the  granting  of  a  mandamus  in  any  action,  excepts  eject- 
ment and  replevin ;  it  would  seem  therefore  that  the  word  "  action," 
in  the  85th  section,  would  equally  apply  to  ejectments  as  other 
actions.] — ^If  this  provision  of  the  statute  were  intended  to  apply 
to  ejectments  and  replevin,  special  provisions  would  have  been 
introduced  into  the  85th  section,  applicable  to  such  form  of  action. 
Neave  r.  Avery  (a)  decides  that  such  a  defence  cannot  be  pleaded 

(a)  16  G.  B.  328;  S.  a  24  L.  J.  207,  C.  P. 
*  LaraoT,  C.  J.,  tAsente, 
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M.  T.  1856.  under  the  analogous  section  of  the  English  Act.  But  it  may  be 
"  *  ^^  said  that  this  case  was  decided  on  the  practice  in  England,  as  there, 
in  ejectment,  there  is  no  plea,  all  pleadings  in  such  action  being 
abolished  by  the  I68th  section  of  the  English  Act,  and  a  new  form 
of  proceeding  substituted  therefor.  But  there  is  no  substantial 
distinction  between  a  plea  and  the  special  defence  there  used.  If 
a  plea  of  this  description  be  allowed,  no  valid  replication  could  be 
pleaded ;  as  the  plea  sought  to  be  pleaded  raises  the  question, 
whether  the  defendant  would  be  entitled  to  a  decree  for  specific 
performance  of  the  agreement  stated  ?  Such  a  judgment  could  never 
be  made  available  in  a  Court  of  Law. 


T.  White,  contra. 

The  85th  section  is  as  applicable  to  ejectments  as  to  other  actions  ; 
and  in  several  sections  of  the  statute,  the  word  '^  action  "  appears  to 
be  used  as  including  the  action  of  ejectment ;  for  instance,  the  31st 
section  allows  a  certified  copy  of  a  will  to  be  given  in  evidence  in 
**any  action  at  law;"  that  must  include  ejectments ;  so  also,  in  the 
22nd  section  of  the  first  Act,  providing  a  remedy  in  case  of  dis- 
abilities arising  from  infancy,  marriage  or  otherwise,  and  the  28th 
section,  allowing  renewals  of  writs  of  summons  to  save  the  Statute 
of  Limitations.  Neave  v.  Avery  was  decided  on  the  ground  that  all 
pleadings  in  ejectment  in  England  were  done  away  with ;  but  it  is 
different  in  this  country,  separate  defences  being  allowed  in  both 
forms  of  action  of  ejectment.  A  plea  may  be  pleaded  in  ejectment 
for  non-payment  of  rent,  and  there  is  no  reason  for  drawing  a  dis- 
tinction between  ejectment  on  the  title  and  non-payment  of  rent. 


Cbampton,  J. 

Upon  this  question  we  have  no  difficulty.  The  Common  Law  Pro- 
cedure Amendment  Act  1856  has  given  the  defendant,  in  any  action^ 
liberty  to  plead  an  equitable  defence  of  a  particular  kind ;  the  85th 
section  says : — "  It  shall  be  lawful  for  the  defendant  in  any  action, 
**  and  for  the  plaintiff  in  any  action  for  replevin  of  goods,  in  any 
'<of  the  Superior  Courts,  in  which,  if  judgment  were  obtained,  he 
"would  be  entiUed  to  relief  against  such  judgment  on  equitable 
"groundi,  to  plead  the  facta  which  entitle  him  to  suoh  relief." 


COMMON  LAW  REPORTS.  247 

A  ease  decided  on  the  English  Procedure  Act  has  been  relied  M.  T.  1866. 

Queen*B  Bench 
00,  showing  that,  under  that  Act,  such  a  defence  could  not  be      — ^v— ^ 

fM  vyn  Iff  Vp  ^B 

pleaded ;  but  the  difference  between  the  rules  of  pleading  in  the  two  ^ 

countries  shows  plainly  why  this  defence  should  be  allowed  here,     m'aulxt. 

and  not  in  England.     In  the  case  cited,  of  Neave  v.  Avery^  the 

ground  relied  on  was,  that  in  ejectment  no  plea  at  all  was  allowed ; 

and  upon  that  established  practice  in  England  the  case  was  decided. 

Here  the  practice  is  quite  otherwise ;  for  a  defendant  who  takes 

defence  is  bound  to  come  in  and  put  on  the  file  a  defence  in  the 

form  given  by  the  statute :  the  distinction  is  therefore  plain ;  here 

the  defendant  is,  under  the  Procedure  Act,  bound  to  plead,  but  in 

England  he  is  not  so  bound ;  that  case,  therefore,  does  not  govern 

the  case  before  us,  and  we  must  decide  on  the  terms  of  the  Act 

itself. 

In  the  first  Common  Law  Procedure  Act,  ejectment  is  not  classed 
with  personal  actions ;  but  the  Act  specially  distinguishes  *'  actions 
of  ejectment,"  though  certainly  in  the  interpretation  clause  it  seems 
to  be  classed  as  a  personal  action.  Now  I  do  not  mean  to  decide 
whether,  in  the  first  Act,  ejectments  were  comprised  in  the  word 
''action/'  but  there  can  be  no  doubt  that  under  the  latter  Act  it 
is  included.  We  must  read  both  Acts  together ;  and  if  there  be 
any  inconsistency  or  conflict  between  them,  the  older  Act  must  give 
way  to  the  more  recent  one.  There  is  no  doubt  that,  in  some  of  the 
sections  of  the  recent  statute,  the  words  "  ejectments  "  and  "  actions  ** 
are  classed  together ;  and  the  arbitration  clauses  show  that  ejectment 
must  be  included  under  the  head  of  actions ;  for  surely  it  was  not 
intended  to  exclude  ejectment  cases  from  the  benefit  of  those  pro- 
visions. The  comprehensive  term  **  action  "  is  not  therefore  limited 
by  the  term  "  personal  action,"  used  in  the  former  Act. 

Further,  the  Legislature  must,  I  think,  in  framing  the  Act,  have 
had  in  contemplation  actions  of  ejectment,  as  actions  in  which 
equitable  defences  should  be  permitted,  since  there  is  no  dass  of 
cases  to  which  equitable  defences  are  more  applicable  than  eject- 
ments. Parties  frequently  encountered  difficulties  in  asserting  their 
rights,  because  of  the  legal  title  not  being  in  them,  and  consequently 
were  obliged  to  have  recourse  to  a  Court  of  Equity  to  enforce  those 
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E.  T.  1857.  rights ;  and  the  87th  section  provides  for  that  veiy  case,  that  wliere 

a  partj  is  entitled  to  relief  on  equitable  rights,  the  opposite  partj 
may  replj  facts  which  avoid  such  pleadings  npon  equitable  grounds. 
It  is  said  there  is  no  section  in  the  first  Act  giving  a  replication 
in  an  ejectment;  it  would  be  absurd  if  there  was,  as  a  common 
form  of  defence  is  there  given,  and  equitable  defences  were  not  then 
contemplated. 

We  therefore  are  of  opinion  that  in  a  proper  case  the  defendant 
may  put  in  an  equitable  defence.  I  see  no  inconsistency  between 
an  equitable  defence  and  the  statutory  one.  If  a  man  enter  into 
possession  under  an  equitable  agreement,  he  would,  under  that 
agreement,  be  at  law  a  tenant  from  year  to  year,  and  would  have 
a  good  defence  under  it,  if  no  notice  to  quit  had  been  served  on 
him ;  but  he  might  also  have  another  defence  not  inconsistent  with 
this.  We  are  therefore  of  opinion  that  a  party,  showing  just  grounds 
for  it,  ought  to  be  allowed  to  plead  an  equitable  defence  in  an 
action  of  ejectment.  This  order,  therefore,  must  be  made  absolute, 
but  as  the  case  is  a  novel  one  we  will  give  no  costs. 


April  2B. 
May  6, 

To  an   action 


The  defendant  pleaded  first  the  statutory  defence  and  the  fol- 
lowing : — 

*<And  for  defence  upon  equitable  grounds,  by  leave  of  the 

on    ^e   title,  "  Court,  for  so  much  of  said  lands  and  premises  as  the  preceding 

brought    in 

1856,     the 

defendant 

pleaded    (by 


"  defence  applies  to,  the  said  Christopher  M'Auley  saith  that  said 

^'  plaintiff  is  not  entitled  to  the  possession  of  said  lands  and  pre- 

jeave  of  the    <<  migeg  for  which  this  defendant  now  takes  defence ;  for  the  said 
Court)     an  ' 

agreement  for  ci  Christopher  M'Auley  saith,  that  by  a  certain  memorandum,  in 
a  lease,  signed 
hy  the  plain- 
tin,  and  dated  in  1851 ;  the  lease  was  to  contain  a  special  danse  of  snirender,  and 
to  be  in  a  certain  specified  form.    The  plea  did  not  aver  possession  of  the  premises, 
or  pajment  of  rent  by  the  defendant  under  the  agreement.  On  demurrer,  Held,  that 
the  equitable  defence  pleaded  was  no  answer  to  the  action. 

Held  alio,  that  the  objection  to  the  plea  was  rightly  taken  by  demurrer. 

Semble. — The  principle  upon  which  it  has  been  held  that  an  equitable  defence 
cannot  be  plead^,  under  Uie  En^h  Ck>mmon  Law  Procedure  Act  1854,  does 
not  apply  to  the  Common  Law  IVocednre  Amendment  Act  (Ireland)  1856^  a 
plea  in  ejectment  having  always  been  allowed  in  Lneland. 

Semble, — ^The  equitable  defence  contemplated  by  the  85th  section  of  the  Irish 
Act  must  show  suca  a  state  of  facts  as  in  Equity  would  entitle  the  defendant  to  a 
perpetual  injunction,  undogged  by  any  condition,  and  tenninating  all  oontroyersy 
between  the  parties  on  the  point  in  question. 
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cc 


writing,  bearing  date  the  18th  day  of  September  1851,  and  made  £.  T.  1857* 
and  entered  into  bj  and  between  the  said  Christopher  M*Aulej  ^^^^ 


<4 


«« 


l€ 


C« 


C4 


4i 


S< 


«« 


«C 


«*  and  one  Christopher  Abbott  and  said  plaintiff,  and  which  said 
**  memorandum  was,  on  said  last-mentioned  day,  signed  by  the  said  m^aulst. 
Christopher  M'Auley  and  one  tlohn  Abbott,  then  the  agents  and 
acting  under  power  of  attorney  from  the  said  Christopher  Abbott, 
**  for  and  on  the  part  of  the  said  Christopher  Abbott,  and  also 
by  said  plaintiff  and  Christopher  Abbott ;  and  the  said  plaintiff 
agreed  to  let  by  lease  to  this  defendant,  Christopher  M'Auley, 
the  holding — [describing  the  premises] — ^for  the  term  of  999 
years,  from  the  29th  day  of  September  1851,  with  clause  of 
*' surrender  every  three  years,  at  the  yearly  rent  of  £22:  and 
by  said  memorandum  it  was  further  agreed  by  and  between 
the  said  Christopher  Abbott,  the  said  plaintiff,  and  the  said 
Christopher  M'Auley,  that  said  lease  should  be  the  common 
*'  printed  form  in  general  use  ;  and  that  he,  said  Christopher 
**'  M'Auley,  should  pay  into  the  hands  of  one  John  Hazlett,  soli* 
"  citor,  the  sum  of  £22  for  the  use  of  the  said  Christopher  Abbott ; 
but  the  payment  of  the  said  sum  of  £22  was  not  to  be  a  condition 
precedent  to  the  said  Christopher  M'Auley  obtaining  said  lease." 
It  then  averred,  '*  That  the  lands  and  premises  for  which  the 
**  defendant  took  defence  were  portions  of  the  lands  and  premises 
<•  comprised  in  said  memorandum ;  and  that  upon  the  occasion 
'*of  the  making  and  signing  of  said  memorandum,  Christopher 
«  M'Auley  did  pay  into  the  hands  of  the  said  John  Haslett,  who 
**  was  then  acting  as  solicitor  of  the  said  plaintiff,  the  sum  of  £22, 
*'  in  pursuance  of  said  agreement  contained  in  said  memorandum, 
"  and  on  account  of  said  sum  of  £22,  which  he  agreed  to  pay 
''as  aforesaid)  and  that  at  the  same  time  of  the  making  and 
''signing  of  said  memorandum,  said  Christopher  Abbott  had  a 
"sufficient  estat-e  in  said  lands  and  premises  to  enable  him  to 
^  grant  said  lease  for  999  years  to  this  defendant  said  Christopher 
"  M'AuIey,  with  the  concurrence  of  said  plaintiff,  who  then  had 
"  some  estate  or  interest  in  said  lands  and  premises  in  said  memo- 
"random  mentioned,  and  who  has  since  acquired,  by  mesne 
".  assignment  or  otherwise,  the  said  estate  or  interest  of  the 
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E.  T.  1857.  *' Christopher  Abbott  in  said  limda  and  premises,  subject  to  amid 

«  agreement.  That  the  agreement  contained  in  said  memorandum 
"is  still  a  valid  and  subsisting  agreement,  and  is  not  altered,  re* 
**  leased,  discharged,  surrendered,  set  aside  or  invalidated  ;  and  that 
**  by  virtue  thereof,  he,  the  said  Christopher  M'Aulej,  acquired  an 
'*  equitable  estate  in  the  said  lands  and  premises  comprised  in  said 
«  memorandum,  for  the  full  term  of  999  years,  from  the  said  29th 
'May  of  September  1851 ;  and  which  term  is  still  subsisting  and 
"  unexpired." 

To  this  equitable  defence  the  plaintiff  demurred,  assigning  the 
following  reasons : — That  the  defence  did  not  contain  an  averment 
of  a  tender  of  a  lease,  or  of  a  counterpart,  pursuant  to  the  agree- 
ment ;  or  that  the  plaintiff  or  Abbott  were  ever  required  to  execute 
a  lease;  or  that  defendant  was  ready  and  willing  to  execute  a 
lease;  or  that  defendant  ever  paid,  or  was  ready  and  willing  to 
pay,  the  rent  mentioned,  or  any  part  thereof;  or  that  possessicm 
was  taken  under  the  agreement ;  or  that  defendant  ever  offered  to 
petrform  his  part  of  the  agreement,  save  by  the  payment  of  the 
said  sum  of  £22.  That  it  contained  no  admission  that  the  defend- 
ant had  no  defence  at  Law,  or  a  waiver  of  such  defence,  and 
that  equitable  defences  were  only  allowed  in  lieu  o£,  and  not 
in  addition  to,  legal  defences.  That  it  would  be  discretionary 
with  a  Court  of  Equity  to  restrain  execution  on  any  judgment,  and 
not  a  case  for  perpetual  or  unconditional  injunction.  That  no 
Court  of  Equity  would  interfere  in  favour  of  the  defendant,  save 
on  the  terms  of  the  defendant  executing  a  lease,  and  paying  up  all 
rent  due — ^terms  which  a  Court  of  Law  has  no  power  or  means 
of  enforcing ;  and  that  no  Court  of  Equity  would  specifically 
perform  such  agreement,  in  consequence  of  the  laches  of  the  de- 
fendant. 


B.  Stephens^  in  support  of  the  demurrer. 

The  agreement  for  a  lease  pleaded  in  this  action  has  never  been 
executed,  it  is  therefore  no  defence  to  the  plaintiff's  ejectment; 
but  even  if  the  Court  should  be  against  me  on  this  pointy  this 
defence  is,  on  other  grounds,  no  bar  to  the  action ;  there  is  no 
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ayerment  of  possession  under  the  agreement,  or  that  a  requisition  E.  T.  1857> 

»  .     .^        ^    .^,1  ,        Queen'B Bench 

to  execute  a  lease  was  made  to  the  plaintiff  or  C.  Abbott,  or  that 


rent  was  paid  or  tendered  under  this  agreement,  or  that  the  defend- 
ant was  or  is  ready  and  willing  to  perform  the  agreement  on  his  m'aui«et; 
part;  moreover,  this  agreement  is  dated  in  1851,  and  the  defence 
does  not  explain  why  the  defendant  slept  so  long  upon  his  claim. — 
[Cramfton,  J.  There  has  been  no  refusal  on  the  part  of  the 
plaintiff;  would  such  an  agreement,  where  nothing  has  been  done 
under  it,  be  deemed  in  Equity  a  bar  to  the  plaintiff's  right  of 
action?] — It  is  submitted  that  it  would  not;  a  bill  for  specific 
performance,  setting  out  this  agreement,  without  anything  further, 
would  be  demurrable.  The  Common  Law  Procedure  Amendment 
Act  (L*eland)  1866,  ss.  85,  86,  87)  was  not  intended  to  confer  the 
powers  of  a  Court  of  Equity  on  the  Common  Law  Courts ;  its 
object  is  to  enable  them  to  receive  defences  on  equitable  grounds, 
and  if,  in  their  opinion,  the  facts  pleaded  would«  in  Equity,  be  such 
an  answer  to  the  case  of  the  plaintiff  as  to  entitle  the  defendant 
to  an  unconditional  and  perpetual  injunction,  then  they  are  to  give 
their  Common  Law  judgment  accordingly  in  £Eivour  of  the  defend- 
ant ;  but  they  are  not  empowered  to  give  such  a  decree  as  might  be 
obtained  in  a  Court  of  Equity. — [CBAUPTOif,  J.  Does  this  Act  give 
to  the  Superior  Courts  a  jurisdiction  in  equitable  defences  analogous 
in  principle  to  that  given  to  the  Civil-bill  Court?] — No;  the  Civil- 
bill  Court  is,  for  some  purposes,  a  Court  of  Equity  as  well  as  a  Court 
of  Law;  but  in  the  Superior  Courts  only  a  Common  Law  judgment 
can  be  given ;  no  conditions  can  be  imposed.  This  equitable  defence 
amounts  in  substance  to  a  bill  for  specific  performance,  and  the 
defendant  should  at  least  plead  everything  which  would  entitle  him 
to  maintain  such  a  bill  in  Equity ;  he  has  not  performed  his  part  of 
the  agreement,  and  he  must  not  only  show  that  he  was  in  no  default 
in  not  having  performed  it,  but  he  must  also  allege  that  he  is  stiU 
ready  to  perform  it:  1  FofA,  Eq,^  p.  39 1»  note  d,  5th  ed«;  Mil' 
ward  V.  JEarl  of  Thanet  (a).  He  must  also  show  that  he  has  taken 
all  proper  steps  towards  the  performance  on  his  part :  Siory  Eq. 
Jwr^  8.  771,  5th  ed.    Nothing  has  been  done  under  this  agreement 


(a)  5  Yes.  790,  II.  52. 
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E.  T.  1 857*  for  several  jears ;  and  where,  in  such  a  ease,  a  lessee  seeks  to 

^— 'N enforce  an  agreement,  he  must,  bj  his  pleading,  aceonnt  for  his 

^  delaj :  Utapky  ▼•  Hill  (a) ;  Sug.  Yen*  ff  Pur,^  c.  6,  s.  2,  p.  219> 

13th  ed.  This  defence  does  not  explain  the  delaj,  and  therefore, 
as  it  would  not  have  assisted  the  defendant  in  Equity,  it  cannot 
prevail  at  Law ;  besides,  Eqnitj  would  not  interfere  in  fi&vonr  of 
the  defendant,  except  on  certain  conditions,  such  as  his  executing 
•a  lease,  and  paying  up  all  rent  due;  and  the  Courts  of  Common 
Law  have  refused  in  such  cases  to  allow  an  equitable  defence 
to  be  pleaded :  Mines  Royal  Societies  v.  Mtignay  {b) ;  Gorefy  v. 
6orefy(e).  Another  principle  is,  that  the  case  must  be  one  ia 
which  complete  and  final  justice  can  be  done,  so  that  the  judg- 
ment of  the  Court  of  Law  would  be  ei[uivalent  not  onlj  to  an 
unconditional  but  also  to  a  perpetual  injunction,  and  so  terminate 
all  litigation  upon  the  matters  in  dispute  between  the  parties: 
CUrk  V.  Laurie {d) ;  Wood  v.  Copper  Miners  Con^ny(e)i  Gui- 
Inwt  v.  GfMiver(f)\  Wodehouse  v.  Farebrotker  (g).  Lastly,  it  is 
questionable,  whether  an  equitable  defence  can  be  pleaded  in  eject- 
ment :  Neave  v.  Aftery  (A),  We  have  on  the  record  a  ground  going 
to  that  point,  but  do  not  intend  to  argue  it  here,  in  deference  to 
the  decision  of  this  Court  on  the  motion  for  liberty  to  plead  this 

■ 

defence.  It  is,  however,  submitted  that  the  principle  decided 
by  Neave  v.  Avery  is  applicable  to  this  country,  because  here, 
in  ejectment  on  the  title,  the  common  defence  is  not  a  plea. 


T.  While  (with  him  Morris)^  eontra. 

If  this  agreement  does  not  afford  ground  for  an  equitable  defence, 
what  equitable  defence  caA  be  pleaded  in  ejectment  ?  The  grounds 
of  demurrer  relied  on  are  two*fold,  those  relating  to  the  ferm  of 
the  defence,  and  those  relating  to  the  matter  of  it.    As  to  the 


(a)  2  S.  &  St  29. 
(e)  1  H.  ft  N.  144. 


(6)  10  Ex.  489;  S.  C.  18  Jar.  1029. 

(if)  1  H.  &  N.  452. 

(<)  17  C.  B.  561. 

Cf)  1  H.  &  N.  175;  8.  C,  2  Jnr.,  N.  S..  1061. 

(^)  5  EL  AB.  277 ;  S. C,  2  Jar.,  N. 8.,  998. 

(A)  UG.B.S2B. 
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foriDy  it  is  objected  that  it  does  not  contain  the  necessary  aver-  E.  T.  1857. 
m^nts;  that  there  is  no  averment  of  possession,  or  payment  or 
tender  of  rent  by  the  defendant,  under  the  agreement,  or  of  a 
tender  of  a  lease,  or  of  readiness  to  execute  it ;  and,  lastly,  leufhes 
is  imputed;  but  demurrer  is  not  the  proper  mode  of  objecting 
to  this  plea;  the  plaintiff  should  have  applied  to  the  Court  to 
strike  it  off  the  file:  Considine  v.  Tubbledy(a).  The  averment 
of  possession  is  not  necessary  where  a  written  agreement,  signed  by 
the  party  to  be  bound  by  it,  is  relied  on,  because  it  is  within 
the  protection  of  the  Statute  of  Frauds,  and  is  binding  per  te; 
it  is  only  when  the  agreement  is  verbal,  or  reduced  to  writing  but 
not  signed  by  the  party  to  be  bound  by  it,  that  possession  is 
part  of  the  case  of  a  plaintiff  in  Equity,  and  it  must  be  averred 
in  such  case,  to  take  it  out  of  the  operation  of  the  Statute  of 
Frauds*  However,  if  it  were  necessary,  there  is  a  sufficient  aver- 
ment of  possession  in  the  allegation  that  the  premises  for  which 
defence  was  taken  are  comprised  in  the  agreement,  by  virtue  of 
-which  the  plaintiff  alleges  he  has  an  equitable  estate  for  999  years. 
As  to  the  non-averment  of  a  tender  of  the  rent,  there  is  nothing 
on  the  pleadings  to  show  that  any  rent  is  due ;  "  readiness  and 
willingness  to  pay,"  not  being  a  fact  in  the  case,  is  not  required 
to  be  pleaded  under  the  85th  section  of  the  Common  Law  Procedure 
Amendment  Act.  The  averment  of  **  tender  of  a  lease  "  and  *'  rea- 
diness to  execute  "  is  mere  matter  of  form  in  a  bill  to  charge  the 
defendant  with  the  costs ;  and  laehet  cannot  be  presumed.  A  case 
of  laehet,  if  it  existed,  should  have  been  raised  by  replication, 
in  which  the  plaintiff  might  have  denied  the  title  of  the  defendant 
to  equitable  relief. 

As  to  the  matter  of  the  defence,  it  is  objected  generally  that 
the  def<mce  is  bad,  because  the  agreement  relied  on  is  executory. 
The  authorities  cited  in  support  of  this  objection  are  all  casea 
in  which  special  equities  existed,  to  prevent  a  Court  of  Common 
Law  pronouncing  judgment ;  while,  in  this  case,  there  are  no  intri- 
cate equities  to  be  settled,  and  consequently  no  question  to  be 
on,  but  the  simple  one  of  the  right  to  the  possession. 


(a)  2  Ir.  Jnr.  188. 
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E.  T.  1857*  The  plaintiff  is  not  prejudiced  by  this  agreement,  for  he 

maintain  an  ejectment  for  non-payment  of  rent  on  it.  Bat  forthery 
the  cases  cited  do  not  apply  to  ejectments  in  Ireland.  It  is  admitted 
that,  under  the  existing  law  in  England,  such  a  defence  cannot 
be  pleaded;  but  here  it  is  pleadable.  There  is  a  manifest  dis- 
tinction between  the  Procedure  Act  in  this  country  and  that  in 
England.  In  the  Irish  Act  there  is  a  clear  intention  to  extend 
the  principle  of  ejectment  in  the  Civil-bill  Courts.  A  plaint  is 
nothing  but  an  enlarged  civil-bill;  the  defence  is  nothing  more 
than  the  defence  given  by  the  Civil-bill  Acts,  in  the  form  of  m 
record,  and  in  those  Courts  such  a  defence  as  the  present  is  very 
usual.  Further,  the  policy  of  the  Act  is  to  save  the  necessity 
of  the  circuity  and  expense  of  an  application  to  a  Court  of  Equity 
by  a  tenant,  to  enable  him  to  defend  himself  from  vexatious  pro- 
ceedings. To  disallow  this  defence  would  in  effect  be  repealing  the 
enactment 


B>  Stephens  replied. 


Cur.  advuli^ 


Cbamfton,  J. 
Jfqr  6.  We  have  had  no  doubt,  from  the  beginning,  as  to  onr  judgment 

in  this  case.  But  involving  as  it  does  an  important  principle  for 
our  guidance,  in  the  application  of  Ae  85th  section  of  the  new 
Procedure  Act,  and  the  case  before  us  being  the  first  in  which 
we  have  been  called  on  for  a  solemn  decision,  we  have  let  it  stand 
over  for  a  few  days  after  the  close  of  the  argument;  and  I  may 
add  that  the  case  was  argued  with  much  ability  on  both  sides. 

This  was  an  action  of  ejectment  for  certain  premises  in  the  city 
of  Dublin.  The  defendant  has  taken  defence  for  a  portion  of  the 
premises,  and  has  pleaded,  first,  the  usual  legal  plea,  and  secondly, 
the  equitable  plea,  which  is  the  subject  of  the  present  demurrer. 
The  plea  relies  on  a  ipemorandum  of  agreement  which,  he  contends, 
entities  him  to  hold  possession  of  the  premises  for  which  he  has- 
taken  defence.  The  plea  states — [Here  his  Lordship  read  the  plea 
above  stated.] — Now  it  is  to  be  .observed  here,  first,  that  this  .memo- 
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random  is  a  mere  executory  agreement,  and  that,  in  the  contem-  £.  T.  1857. 

1     .  i»    «  •        «  ,  *  ,  .  <!    Queen's  Bench 

plation  of  the  parties,  leases  were  to  be  executed,  and  a  special 


clause  of  surrender  was  to  be  inserted  in  the  lease ;  it  does  not 
say  whether  with  or  without  previous  notice  to  the  landlord.  There  m*aulbt. 
is  no  allegation  of  possession  under  the  agreement,  no  allegation  of 
rent  having  ever  been  paid,  and  no  allegation  of  demand  or  refusal 
of  a  lease  by  the  plaintiff.  The  plea  must  be  taken  most  strongly 
against  the  pleader,  and  we  must  therefore  presume  that  the  defend- 
ant's possession  (which  is  a  possession  of  part  only  of  the  premises 
m  the  memorandum  mentioned)  is  not  a  possession  under  the  agree- 
ment, and  that  the  defendant  never  had  possession  under  it.  The 
plea  therefore  does  not  call  upon  the  Court  to  protect  a  possession 
acquired  by  virtue  of  the  equitable  instrument,  but  to  protect  a 
possession  acquired  under  some  other  title,  whether  it  be  a  bad  or 
a  good  one. 

This  equitable  defence  is  a  novelty  in  our  Courts  of  Law,  as 
it  is  also  in  the  English  Law  Courts.  It  is  given  by  the  85th 
section  of  the  19  &  20  Ftc,  c.  102 — ^the  new  Common  Law  Pro- 
cedure Act ;  and  is  given  only  in  cases  in  which,  if  the  plaintiff 
bad  judgment  at  Law,  the  defendant  would  be  entitled  (that  is 
the  stringent  phrase  used)  to  relief  against  such  judgment  upon 
equitable  grounds ;  and  he  is  to  plead  the  facts  which  entitle  him 
to  such  relief.  The  83rd  section  of  the  English  Act  of  the 
17  &  18  Vie,,  c.  125,  contains  a  similar  enactment,  and  in  precisely 
the  same  terms  as  the  Irish  Act.  In  England,  an  equitable  defence 
is  not  allowed  in  ejectment  cases;  and  the  Judges  have  founded 
that  disallowance  upon  the  ground  that,  by  the  English  practice, 
no  plea  whatever  is  filed  in  actions  of  ejectment  In  this  country, 
where  a  plea  in  ejectment  is  always  allowed,  an  equitable  plea 
has  been  admitted ;  but  it  must  be  such  a  plea  as  the  statute 
requires.  We  have,  however,  in  reported  cases,  the  benefit  of  the 
construction  put  by  the  English  Judges  upon  the  enactment  in 
question;  and  in  that  construction  we  entirely  concur.  In  our 
opinion,  the  facts  stated  in  the  plea  must  be  such  as  in  a  Court 
of  Equity  would  entitle  the  defendant  to  a  perpetual  injunction 
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S.  T.  1867>  against  proceeding  on  the  judgment  to  disturb  the  defendantft 
QuMH*9  Bench 

possession ;  and  that,  an  injunction  unelogged  by  any  condition, 

and  final  in  its  character. 

I  shall  only  advert  to  two  of  the  cases  that  have  been  cited 
during  the  argument,  and  it  will  be  seen  that  they  abundantly 
confirm  the  position  which  I  have  laid  down.  The  last  case  is 
that  of  Wodehouse  v.  Farebrotker  (a)^  in  the  Queen's  Bench.  In 
that  case,  in  which  the  question  of  the  validity  of  an  equitable 
plea  arose  (as  here)  upon  demurrer,  Lord  Campbell,  giving  the 
judgment  of  the  Court,  thus  (p.  287)  expresses  himself: — *^The 
**  first  objection  to  the  plea  is,  that  the  defendant  does  not  sa- 
"  tisfactorily  show  that  if  such  a  judgment  were  obtained  he  would 
"be  entitled  to  relief  against  it  on  equitable  grounds,  within  the 
"  meaning  of  the  enactment"  Again  (p.  288)  : — "  We  are  of 
'*  opinion  that,  as  yet,  the  Legislature  has  authorised  us  to  receive 
"a  plea  disclosing  equitable  grounds  of  relief  only  where  the 
"  facts  would  entitle  the  defendant  to*  an  absolute  and  perpetual 
"  injunction  against  the  judgment.  In  this  last  case  no  difiienlty 
*'  occurs ;  for  the  plea  is  a  simple  bar  to  the  action,  and  we  should 
*'only  have  to  pronounce  the  Common  Law  judgment,  Hhat  the 
''plaintiff  take  nothing  by  his  writ,  and  that  the  defendant  go 
"  thereof  without  day.' "  Again  (in  p.  290),  his  Lordship  says  :— 
**We  think  that  a  plea  on  equitable  grounds  is  to  prevail  only 
**  where,  followed  by  a  Common  Law  judgment,  it  will  do  complete 
''  and  final  justice  between  the  parties," 

The  same  doctrine  is  laid  down  by  the  Judges  of  the  Exchequer, 
in  the  earlier  case  of  Mines  Royal  Soeietiee  v.  Magm^f  (t).  In 
this  latter  case  the  question  arose  upon  the  defendant's  motion 
to  be  allowed  to  plead  the  equitable  plea  (p.  495).  Baron  Aldenon 
says: — ''The  86th  section  contemplates  the  case  of  an  equitable 
"plea  being  struck  out  when  it  cannot  be  dealt  with  by  the 
"Court  so  as  to  do  justice  between  the  parties.  That  section 
"  applies  to  this  case,  as  we  have  not  the  power  to  do  what  a  Court 
"of  Equity  would  require  as  a  condition  precedent  to  granting 
"an  injunction." 

(a)  5  El.  &B1.  277.  (b)  10  Kx.  48». 
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Other  oaaes  there  are  to  the  same   effect.    I  refer  to  these  B.  T.  1857. 

Quern* $  Bmeh 
two  cases  only  to  show  the  coostniction  which  the  Law  Courts 

in  England  have  put  upon  the  enaetment  we  are  considering. 

Now,  in  this  case,  the  defendant  is  not  in  possession  under 
the  agreement  on  which  he  relies.  Can  we  a£Bnn  his  right  to 
that  possession  without  deciding  that  he  is  emiiihd,  upon  the 
facts  stated  in  Ms  plea,  to  a  decree  for  specific  performance  ?  Can 
we  assume  that  the  plaintiff  has  no  cross  equity  on  his  side  against 
such  a  decree  ?  Our  judgment  (if  for  defendant)  must  he  the 
Common  Law  judgment,  *Hhat  the  plaintiff  take  nothing  by  his 
-writ,  and  that  the  defendant  go  thereof  without  day ;"  and  thweby 
we  establish  that,  without  executing  any  lease,  without  paying  the 
arrears  of  rent,  the  defendant  is  entitled  to  a  perpetual  injunction ; 
and  that,  although  by  agreement  the  holding  is  to  be. a  holding 
under  lease.  We  cannot  order  leases  to  be  executed.  We  cannot 
determine  what  clause  of  surrender,  or  on  what  terms  the 
surrender  is  to  be  made.  Again,  the  judgment  should  be  a 
final  judgment ;  but  our  judgment  for  the  defendant  in  this  case 
could  not  end  the  controversy ;  such  a  judgment  must  be  followed 
by  a  suit  in  Equity ;  a  suit  on  the  one  side,  perhaps,  for  specific 
performance,  and  on  the  other  side  perhaps  to  rescind  the  contracti 
or  to  reform  the  agreement. 

But  it  is  said,  if  such  an  agreement  as  this  cannot  be  pleaded 

to  an  ejectment,  then  the  65th  section  of  the  new  Procedure  Act 

is  rendered  ineffectual ;  by  no  means,  I  say.    Suppose  (not  an  un- 

oonunon  case  in  this  country)  a  tenant  in  possession,  under  an 

agreement  to  hold  for  a  certain  time,  at  a  certain  rent,  without  any 

contemplatioii  by.  the  parties  of  leases  to  be  executed ;  such  a 

tenant  may  have  a  fair  ground  of  equitable  defence  against  his 

landlord's  ejectment  <m  the  title ;  or  suppose  the  case  of  a  tenant 

holding  under  a  lease  for  lives  renewable   and  the  lives  to  be 

extinct,  without  default  on  the  tenant's  part ;  in  such  a  case  an 

equitable  plea  would  be  open  to  the  tenant ;  and  other  cases  of  such 

equitable  defences  might  be  put ;  and  generally,  I  should  say,  if  the 

equity  of  the  defendant  be  a  clear  and  simple  equity  unclogged 

by  conditions,  and  which,  if  allowed,  would  terminate  all  contro- 
▼OL.  6.  33  L 
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£.  T.  1857.  versy  between  the  parties,  leaving  nothing  for  sabseqnent  equitable 

adjustment,  I  should  hold  such  case  to  be  a  good  equitable  defence 
It  has  been  argued  that  this  defence  would  be  admitted   in  the 
Civil-bill  Court,  and  that  therefore  it  should  be  admitted  in  the 
Superior  Courts.    I  admit  that  the  law  should  be  administered  on 
the  same  principles  in  both  Courts,  so  far  as  their  constitution 
admits  of  it;   but  first,  I  would  saj,  that  in  the  Civil-bill  Court 
all  the  facts  and  equities  on  both  sides  coma  before  the  Barrister 
without  any  pleading.    The  Civil-bill  Court  has  large  equitable 
powers  within  its  own  limits,  and  may  do  complete  justice  between 
the  parties ;  but  secondly/  I  think  that  if  the  facts  stated  in  this 
plea,  and  none  other,  were  brought  before  the  Barrister  upon  the 
defence  of  an  ejectment,  it  woul^  form  no  defence  for  the  defendant; 
the  objection  that  he   was  defending  a  possession  not   obtained 
under  the  agreement  would  defeat  him  in  that  Court  as  well  as 
in  ours.      It  has  been  also  contended   that    the  plaintiff   might 
reply  to  this  plea,  and  deny  the  defendant's  title  to  equitaUe  relief 
upon  equitable  grounds.     But  the  answer  is  obvious:  this  would 
be  plainly  to  allow  the  institution  of  an  Equity  suit  in  this  Court, 
in  the  way  of  cause  and  cross-cause,  and  to  call  upon  us  to  make 
a  decree  upon  the  conflicting  equities.     I  need  not  add  that  the 
statute  has  given  no  such  jurisdiction  to  this  Court     Lastly,  it 
Was  said  that  the  proper  mode  of  objecting  to  this  plea  was  by 
motion,  and  not  by  demurrer ;  but  that  objection  is  not  sustainable. 
Either  course  is  open  to  the  parties ;  and  the  case  being  now  belorD 
us  on  the  record,  we  are  bound  to  give  our  judgment  upon  it. 
In  the  two  English  cases  to  which  I  have  referred,  different  oounes 
were  pursued ;  in  one  of  these  cases  (that  in  the  Exchequer)  the 
question  came  before  the  Court  upon  motion,  in  the  other  case 
(that  in  the  Queen's  Bench)  the  question  was  decided  upon  demur- 
rer.    The  demurrer  therefore  must  be  allowed. 

Demurrer  allowed. 
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H.  T.  1856. 

ComnumPleai, 


BEATTIE  and  another,  Executors  of  BOAKE  deceaaed, 

V, 

M'CRACKEl^. 

(Common  Pleas,) 

Jan,  29,  30. 

This  was  an  action  for  goods  bargained,  sold  and  delivered  by  the  In  ai>  action 

for  goocU  sold 

testator  in  his  lifetime  to  the  defendant.    The  summons  and  plaint  and  deUyered, 

the  defendant 

consisted  of  the  common  counts,  namely,  for  goods  bargained,  sold  pleaded  that 

and  delivered  by  the  testator  to  the  defendant  at  his  request ;  for  bara^ed, 
money  due  upon  an  account  stated,  to  the  testator ;  and  for  money  ^I^tq^^'i^    ^ 
due  upon  an  account  stated,  to  the  plaintiffs.  ^®  ^S^*3! 

The  defendant  pleaded  to  the  first  cause  of  action  that  no  goods  leged.--ir«W 

were  bargained,  sold  or  delivered,  as  in  the  summons  and  plaint  han,  C.  J.» 

and  Ball,  J.), 

alleged ;  and  the  only  issue  upon  which  any  evidence  was  offered  that    under 

this   plea   the 

to  the  jury  was,  whether  the  goods  were  sold  and  delivered  by  the  defendant  was 

at   Ubcorty    to 

testator  in  his  lifetime  to  the  defendant,  as  in  the  plaint  alleged  ?  prove  that  the 
^_  sale  liftil  beeo 

This  case  was  tried  before  the  Lord  Chief  Justice  of  the  Com-  ^y    sample, 
mon  Pleas,  at  the  Sittings  after  last  Michaelmas  Term;  and  it  ^^^  deliyer- 
appeared  that  the  goods  in  question,  which  consisted  of  horse-butts,  JJe'Siio  Mnd 

had  been  ordered  by  the  defendant  and  delivered  to  him ;  but  that  "  *^®  sample. 

HeU  (per 
at  the  time  of  the  order  it  had  been  agreed  between  him  and  the  Torrens  and 

testator  Boake,  that  if  the  defendant  did  not  approve  of  the  quality  jj.^^  that 
of  the  article  when  delivered,  of  which  a  sample  had  been  previ-  ^f   defence 
ously  sent,  it  was  to  remain  in  his  hands  until  Boake  should  arrive  been  spedSly 
in  Belfast,  and  then  be  returned;   that  the  goods  had  not  been  pl®*^^* 
approved  of  by  defendant  when  delivered,  and  that  they  were 
still  lying  in  his  hands,  ready  to  be  returned,  but  that  the  plaintiff's 
representatives  refused  to  accept  them. 

At  the  close  of  the  trial.  Counsel  on  behalf  of  the  plaintiff  called 
upon  his  Lordship  to  direct  a  verdict  for  the  plaintiff,  upon  the 
grounds  that  it  was  not  open  to  the  defendant  to  rely  upon  the 
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H.  T.  1856;  above  defence  on  the  pleadings,  bat  that  saoh  defence  shoold  have 

%^-y■■  -^  *  been  specially  pleaded.     The  jniy  having  found  a  Terdict  for 

^  the  defendant,  leave  was  reserved  to  change  it  into  a  verdict  for 

m'cbacken.    the  plaintiff,  if  the  Conrt  above  should  be  of  opinion  that  the 

above  matter  should  have  been  pleaded  specially.    A  ooaditibiial 

order  for  this  purpose  having  been  obtained — 


Maedonogh  (with  him  M*Meehan)  showed  cause. 

The  defendant  pleaded  that  no  goods  were  bargained,  sold  or 
delivered,  as  in  the  summons  and  plaint  alleged,  and  thereby  put 
the  plaintiff  upon  proof  of  such  a  contract  as  would  raise  an  im- 
plied promise  to  pay  upon  request.  The  plaintiff  contends  that  the 
condition  under  which  these  goods  were  sold  should  have  been  set 
forth  in  the  pleadings :  but  in  this  case,  one  side  of  the  contract 
having  been  performed,  the  general  form  of  indebiiaiut  aitumpni 
was  the  proper  one. 

This  is  a  defence  by  way  of  denial,  and  not  by  way  of  confessioD 
and  avoidance,  as  described  in  section  70  of  the  Common  Law 
Procedure  Act.  Under  such  a  plea  as  this  a  party  may,  under 
the  English  practice,  show  that  the  goods  delivered  were  not  soch 
as  were  contracted  for,  although  there  was  a  special  contract  to 
pay  a  certain  price :  Cousitu  v.  Paddan  (a) ;  Jertfis*  New  JRafer, 
pp.  12&-9-  If  this  matter  had  been  specially  pleaded,  the  plea  would 
have  been  set  aside  as  argumentative,  or  amounting  to  the  general 
issue:  Ha^sekten  v.  Staff {b)\  Morgan  v.  Pebrer{e)\  Jomu  ▼. 
Naimeg(d).  Edmonds  v.  Harris  (e)  will  be  relied  upon  by  the 
other  side,  but  it  has  been  overruled. 

WkUeside  (with  him  A.  Close\  in  support  of  the  conditional 
order. 

The  English  New  Rules  cannot  affect  the  present  case,  which 
must  be  decided  according  to  the  provisions  of  ss.  69,  70  &  71 
of  the  Common  Law  Procedure  Act,  the  object  of  which  was 

(a)  2  Cr.,  M.  &  B.  547.  (6)  5  Ad.  ft  £1. 158. 

(0  S  Bing.,  K.  C,  457.  (<0  1  M.  &  W.  385. 

(«)  2  Ad.  &  £1.414. 
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to  induce  the  traverse  of  some  particular  fact.     If  the  contract  H.  T.  1856. 
had  been  specially  set  forth  in  the  sammons  and  plaint  there  is     ^— v ' 

BOAKE 

no  doubt  but  that  this  defence  should  have  been  specially  pleaded.  ^ 

Where  goods  delivered  on  the  terms  of  sale  and  return  are  not  m'ckacken. 

returned  within  a  reasonable  time,  the  price  may  be  recovered 

under  the  common  counts  for  goods  sold  and  delivered :  Mass  v. 

Sweet (a)^    A  plea  of  sale  according  to  sample  is  a  good  plea: 

Sievehing  v.  DuUon  (b) ;  and  therefore  such  a  defence  could  not 

have  been  objected  to  as  embarrassing.     The  authorities  cited  by 

the  other  side  refer  exclusively  to  England,  where  the  general 

issue  has  not  been  totally  abolished ;  but  in  Ireland  a  plea  of  never 

indebted  will  not  be  allowed.      Section  66  of  the  Common  Law 

Procedure  Act  shows  that  the  facts  constituting  the  defence  should 

have  been  specially  pleaded.    There  is  no  doubt  but  that  there 

was  an  order  for  these  goods,  and  the  only  question  was  as  to 

the  delivery;  for  if  that  was  complete  there  was  a  valid  sale: 

Smith's  Mer.  Law,  p.  482.    The  defendants  introduced  into  the 

case  a  new  element,   viz.,  sale  by  sample;   and  can   it  be  held 

that  they  may  show  such  matter  of  avoidance  under  a  simple 

traverse  ?      The  question   is,   whether   there  is  such  a  material 

matter  of  fact  as  section  70  requires  to  be  specially  pleaded  ? 

M^Meehan^  in  reply,  cited  Hebbert  v.  Shee  {e) ;  Larymer  v. 
Smiih  {d) ;  Kemble  v.  Miiis  {e) ;  2  Sm.  Lead.  Cas.y  p.  1  ;  Hart 
V.  Mills  (f) ;  Isherwood  v. '  Wkitmore  (jg) ;  Dawson  v.  CoUis  (A). 

Jackson,  J. 

This  was  an  action  for  goods  sold  and  delivered  by  the  testator 
Boake  to  the  defendant,  and  the  summons  and  plaint  consisted 
of  the  common  counts.     The  defendant  pleaded  that  no  goods 

(a)  16  Q.  B.  498. 

(6)  8  C.  B.  331 ;  S.  C.  4  Dow.  &  Low.  197. 

(c)  1  Camp.  113.  (d)  1  B.  &  C.  1. 

(e)  1  M.  &  Sel.  757.  (/)  15  M.  ft  W.  85. 

is)  10M.&W.757;  S.C.,  11  M.&  W.  347. 

(A)  10  C.  B.  523. 
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H.  T.  1856.  had  been  sold  and  delivered  as  in  the  summons  and  plaint  alleged, 

^■-  -y   — .  *'  and  no  other  plea ;  and  the  jury  found  a  verdict  for  the  defendant, 

upon  the  ground  that  the  goods  furnished  by  the  plaintiff  did 

Bi'CBACKEN.  not  Correspond  with  the  sample  according  to  which  the  defendant 
had  agreed  to  purchase.  At  the  winding  up  of  the  case  it  was 
arranged  that  if  this  special  matter  of  defence,  namely,  the  di£^ 
ence  in  quality  between  the  goods  furnished  and  the  sampb 
previously  sent,  should  have  been  pleaded,  and  that  the  Court 
above  should  be  of  that  opinion,  the  verdict  should  be  changed 
into  a  verdict  for  the  plaintiff.  I  regret  that  I  have  been  obliged 
to  differ  from  other  Members  of  the  Court,  having  come  to  the 
conclusion  at  which  I  have  arrived,  upon  the  construction  of  the 
Irish  Procedure  Act;  but  I  conceive  that  the  peculiar  effect  of 
this  statute  and  the  policy  of  its  provisions  upon  this  subject 
are,  that  the  opposite  party  may  not  be  taken  by  surprise,  by  the 
defendant  setting  up  at  the  trial  a  defence  which  does  not  appear 
upon  the  record,  but  that  he  may  be  apprised  by  the  pleadings 
of  the  question  for  trial ;  and  therefore,  in  this  case,  I  think  the 
special  matter  should  have  been  pleaded. 

The  argument  chiefly  pressed  upon  us  in  support  of  the  verdict 
is,  that  in  England  certain  rules  exist,  under  which  it  is  competent 
for  a  defendant  to  plead  the  general  issue  of  non  ctssunqmt  in 
an  action  for  goods  sold  and  delivered;  but  that,  under  that 
plea,  a  party  cannot  go  into  a  defence  at  large,  but  is  confined 
to  a  denial  of  the  sale  and  delivery  of  the  goods;  and  yet  it 
is  stated  that,  notwithstanding  that  rule,  a  defendant  is  allowed 
to  go  into  a  defence  of  this  nature.  If  such  be  the  decisions  in 
England,  I  confess  that  it  appears  to  me  to  be  a  violation  or 
an  evasion  of  the  rule  ;  for  the  rule  is  that  a  party  is  to  be 
confined  in  proof  to  a  denial  of  the  sale  and  delivery  of  the 
goods.  Is  it  not  then  a  plain  evasion  of  that  rule  to  allow  a 
party  to  contend, — ^true  it  is  that  certain  goods  have  been  sold 
and  delivered,  but  they  do  not  correspond  with  the  sample  ? 

My  opinion  is  that  this  special  matter  should  appear  upon  the 
record  by  way  of  defence,  upon  the  ground  that  the  Procedure 
Act  requires  that  the  opposite  party  should  be  apprised  of  the 
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defence  which  is  intended  to  be  set  up ;  aiid  therefore  I  am  of  H.  T.  1856. 

CommonPleas* 
opinion  that  this  verdict  shonld  be  changed  into  a  verdict  for  the      — ^, ' 

BOAKS 

phuntiff.  ^^ 

M*CBACKBN, 

Baix,  J. 

I  am  sorry  that  I  must  differ  with  other  Members  of  the  Court, 
bat  I  think  that  the  verdict  should  stand,  if  the  English  decisions 
which  have  been  relied  upon  apply  to  this  country.  I  think  that 
the  pleadings  sufficiently  disclosed  to  the  plaintiff  the  facts  which 
have  been  given  in  evidence,  and  which  evidence  the  plaintiff  insists 
should  have  been  specially  set  forth.  The  English  cases  show  what 
is  the  state  of  the  law  in  England,  and  I  do  not  find  anything  in 
the  Procedure  Act  of  this  country  sufficient  to  raise  a  distinction. 
If  this  case  depended  altogether  upon  the  English  decisions,  I  should 
have  no  doubt,  but  it  has  been  put  upon  two  sections  of  the  Pro- 
cedure Act,  s.  56  and  s.  69.  The  former  section  provides  that  the 
defence  and  subsequent  pleadings  '*  shall  state  all  facts  which  con- 
**  stitute  the  ground  of  the  defence  or  reply,  in  ordinary  language, 
"  and  without  repetition,  and  as  concisely  as  is  possible,  consistent 
''with  clearness."  Now  1  presume  there  can  be  no  question  but 
that  a  party  defendant,  notwithstanding  the  terms  of  this  section, 
might  traverse  the  fact  of  the  sale  of  goods  as  alleged  in  the  plaint ; 
and  in  the  present  case  the  defendant  has  done  so,  by  denying  that 
the  sale  of  goods  took  place  as  stated  in  the  plaint.  That  being  so, 
the  parties  go  to  trial,  and  it  becomes  incumbent  upon  the  plaintiff 
to  prove  an  affirmative  according  to  the  averments  in  his  plaint, 
namely,  that  the  goods  were  such  as  he  alleged,  and  that  a  sale 
of  them  took  place,  as  stated  by  him.  He  accordingly  gives  evidence 
to  establish  this,  and  it  lies  on  the  defendant  to  disprove  it.  There 
might  be  several  ways  by  which  he  could  have  done  so,  for  instance 
by  evidence  that  there  was  no  contract  whatever  entered  into 
between  the  parties,  or  in  other  ways;  but  he  has  adopted  this 
particular  mode  of  di^roof,  namely,  giving  evidence  that  in  point 
of  fact  the  sale  which  took  place  was  not  a  sale  of  the  goods 
delivered,  but  that  it  was  a  sale  of  other  goods,  which  had  not  been 
delivered ;  or,  in  other  words,  that  there  was  no  sale  of  the  goods 
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H.  T.  1856.  delivered,  and  no  delivery  of  the  goods  soki.    The  juiy  were  of 
' M — -^     that  opinion  ;  and  the  defendant  inaists  that  he  has  established  his 

HA  AW 

^  traverse  of  the  averment  in  the  plaint,  not  hj  introducing  new  facts 

m'cbackbiv.  in  evidence,  but  by  negativing  the  facts  alleged  by  the  plaintiff. 
In  my  judgment,  he  was  entitled  to  take  this  course  notwithstanding 
the  terms  of  the  69th  and  66th  sections  of  the  Procedure  Act. 
Whether  this  be  an  argumentative  traverse  or  not  is  beside  the 
question.  The  Procedure  Act  does  not  in  terms  or  by  direct 
legislation  prohibit  an  argumentative  traverse,  and  if  it  does  so 
at  all,  it  is  only  by  implication.  But  taking  it  to  be  argumentative, 
I  apprehend  that  the  only  way  in  which  the  plaintiff  could  get  rid 
of  such  a  traverse  would  be  by  application  to  the  Court,  who  would 
not  set  it  aside  as  a  matter  of  course,  but  would  require  specaal 
grounds  for  so  doing ;  for  instance,  if  it  were  calculated  to  embarrass 
the  opposite  party,  just  as  the  Court  would  do  with  respect  to  any 
pleading  which  might  be  objectionable  on  the  same  gronnda. 

Upon  the  whole,  therefore,  I  do  not  think  that  it  was  neoessnzy 
that  the  evidence  upon  which  the  defendant  sought  to  sustain  his 
traverse  in  this  case  should  have  been  ^read  out  upon  the  plea; 
and  I  am  of  opinion  that  it  was  competent  for  him  to  have  adduoed 
it  under  the  defence  he  has  pleaded. 

TORBENS,  J. 

I  am  of  the  same  opinion  as  my  Brother  Jacksoh,  and  I  haTe 
founded  that  opinion  altogether  upon  the  provisions  of  the  16  &  17 
Vie^  commonly  called  the  Common  Law  Procedure  Act.  I  shall 
refer  to  the  sections  of  that  statute  in  support  of  my  views. — [His 
Lordship  read  the  56th  section.] — The  words  <<and  of  such  defencek" 
&c,  are  important,  as  they  disclose  exactly  what  the  ddeodant 
should  have  done.  Section  69  abolishes  the  general  issue  in  these 
words — [His  Lordship  read  the  section ;]— -and  it  repeats  the  pro- 
visions of  the  66th  section,  thereby  providing  that  the  special  matter 
is  to  be  pleaded,  or  so  much  of  it  as  shall  be  applicable.  The 
70th  section  follows  up  the  provisions  of  the  sections  I  have  alloded 
to,  and  the  words  *^  every  defence  **  are  most  material  in  coastderiDg 
the  question.    Now  the  question  in  the  present  case  is  this,  whether 
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or  not  this  defence  be  such  special  matter  as  should  have  been  H.  T.  1856. 

pleaded.    The  contest  which  arose  between  the  parties  was  this,     ^^ ., ^ 

whether  these  goods  had  been  sold  absolutely  and  in  their  integrity, 

or  merely  by  a  sample  which  was  to  represent  them  ?  and  this  was  m^chacken. 

the  question  for  the  jury.     I  ask  whether  the  latter  is  not  a  different 

contract  from  that  alleged  in  the  summons  and  plaint?     If  it  had 

been  a  sale  by  sample,  should  not  the  opposite  party  have  been 

apprised  that  such  was  the  intended  defence,  any  cause  of  surprise 

being  thereby  removed,  according  to  the  intention  and  object  of  the 

statute  ?    Now  it  has  been  asked  over  and  over  again,  would  you 

have  evidence  pleaded?     On  looking  to  the  rules,  I  think  that 

it  must  to  a  certain  extent  be  pleaded,  for  the  pleader  must  state 

some  facts  upon  which  the  defence  rests,  and  therefore  you  must 

state  evidence  to  some  extent.     Legally  speaking,  evidence  cannot 

be  pleaded,  but  facts  may.     We  have  been  pressed  with  certain 

English  decisions  upon  which  I  must  make  a  remark.     These 

decisions  are  made  under  certain  rules,  prepared  by  the  English 

Judges,  for  the  purpose  of  altering  the  forms  of  pleadings,  and  by 

which  the  general  issue  was  to  some  extent  abolished,  and  they 

enacted  new  rules  not  recognised  by  any  statute,  but  of  their  own 

invention.    I  believe  that  I  have  reason  to  know  that  these  rules 

were  not  acceptable  to  a  large  portion  of  the  profession  in  JBngland, 

who  looked  forward  to  their  abolition.     The  question,  therefore, 

is  not  what  the  rule  in  England  may  be ;  but  we  are  called  upon 

to  construe  a  legislative  enactment  in  which  provision  is  made,  and 

by  which  it  is  clearly  enacted  that,  where  special  matter  arises,  it 

is  to  be  put  upon  the  record,  in  order  that  the  opposite  party  may 

not  be  taken  by  surprise  at  the  trial.    I  need  not  go  further ;  and 

although  I  do  regret  that  I  am  obliged  to  differ  with  my  Brother 

Baix,  and  that  my  Lobd  Chief  Justice  differs  with  me,  yet  I 

do  not  regret  that  there  will  be  no  rule  on  the  motion,  for  I  believe 

that  substantial  justice  was  done  at  the  trial  below.     Still  I  am 

bound  to  express  my  opinion,  and  I  cannot  read  this  statute  without 

holding  that  the  party  should  have  set  out  this  defence  upon  the 

record ;  and  I  believe  it  is  the  practice  of  the  Court  to  allow  parties 

to  plead  such  special  matter. 

yoi«.  6.  34  L 
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H.  T.  1856.       MoHAEAN,  C.  J. 
^^,-^-  ->  '       I  regret  that  I  cannot  concar  in  opinion  with  the  majority  of 
the  Court  who  have  already  delivered  their  judgments,  for  whose 

MCCRACKEN.   Opinions  I  entertain  the  most  profound  respect.      There  cao  be 
no  doubt  that  this  matter    might    have    been  speciallj  pleaded 
under  the  provisions  of  this  statute ;  but  still  what  we  are  called 
upon  to  decide  is,  whether  the  defendant  was  bound  to  plead  this 
matter  spedallj^  and  could  not  avail  himself  of  the  plea  as  pleaded 
by  him,  to  give  these  facts  in  evidence?     When  a  difference  of 
opinion  arises  between  the  Members  of  the  Court,  I  feel  bound 
fully  to  state  the  grounds  of  my  own  opinion.     I  have  arrived 
at  that  opinion,  first,  upon  what  I  conceive  to  be  the  true  con- 
struction of  the  Common  Law  Procedure  Act,  without  at  all  taking 
into  consideration  the  effect  of  the  English  decisions ;  but  on  the 
other  hand,  I  consider  these  decisions  to  be  of  authority  in  support 
of  the  view  that  I  would  otherwise  have  taken  of  this  stataCe. 
The  sections  of  the  Act  to  which  we  have  chiefly  been  referred 
are  the  56th,  the  69th  and  the  70th.    The  56th  section  provides 
as  follows. — [His  Lordship  read  the  section.] — ^This  part  of  the 
statute  appears  to  me  merely  to  refer  to  the  language  of  the 
pleading,  and  not  to  the  matter  which  it  is  to  contain:  that   ia 
to  say,  plain  ordinary  language  is  to  be  adopted,  and  repetitian 
avoided,  and  the    statement    is  to  be  concise  and  clear.      The 
meaning  of  the  latter  part  of  the  section  appears  to  me  to   be 
that,  if  a  party  brings  an  action  for  two  demands,  and  the  plea 
or  defence  only  refers  to  one  of  these  demands,  that  in  such  a 
case  it  must  concisely  state  to  which  of  the  demands  it  is  i^fdi* 
cable ;  but  I  do  not  conceive  that  any  part  of  this  section  refen 
to  the  substance  of  the  plea.    Then  come  sections  69  and  70,  by 
the  meaning  of  which  this  defence  is  to  be  governed. — [His  Lordship 
read  section  69«] — ^It  is  the  former  part  of  this  section  which  al^me 
comes  under  our  consideration;  and  it  appears  to  me  that  this 
section  does  not  refer  to  the  Common  Law  effect  of  the  general 
issue,  but  to  particular  statutes,  under  the  provisions  of  which 
Justices  of  the  Peace,  Police-officers  and  other  persons  were  allowed 
to  plead  the  general  issue,  and  to  give  special  facts  in  evidence; 
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therefore  it  occurs  to  me  that  the  operation  of  this  section  was  H.  T.  1856. 

11.                                         «               .     ,        ,  «                ,        .       CwmnonPUas. 
only  to  deprive  certain  persons  of  a  particular  defence  under  the     ^ ' 

BOASkB 

general  issue,  but  that  it  does  not  decide  what  the  effect  of  the  „ 

general  issue,  in  any  case  in  which  it  is  still  applicable,  would  m'cbacken. 
be  in  the  case  of  a  person  not  requiring  that  privilege ;  and  there- 
fore what  was  formerly  considered  the  general  issue  still  continues 
in  several  forms  of  action ;  for  instance,  in  an  action  upon  a  deed, 
the  defendant  may  still  plead  nan  esifaeium  ;  but  nothing  is  to  be 
given  in  evidence  under  it,  except  the  execution  or  perhaps  the  ^ 
binding  nature  of  the  deed.  Therefore  I  conceive  that  the  69th 
section  only  refers  to  a  particular  class  of  persons ;  but  the  section 
upon  which  this  question  is  to  be  really  decided  is  the  70th. — [His 
Lordship  read  the  70th  section.] — The  effect  of  this  section  is  to 
abolish  the  general  issue  in  this  country  in  a  great  measure ;  for 
we  all  hold  that  the  plea  of  nil  debet  is  not  a  good  plea  in  an  action 
of  debt ;  for  this  plea  in  substance  says,  *'  I  (the  defendant)  do  not 
owe  the  money ; "  and,  if  it  were  allowed  to  stand,  it  would  be  sup- 
ported by  evidence  of  payment  or  other  facts  discharging  the 
defendant,  or  showing  the  non-existence  of  the  debt.  We  have  not 
yet  been  called  upon  to  decide  as  to  the  validity  of  non  aetumpsit^ 
because  there  is  no  promise  alleged  in  the  general  form ;  but  almost 
all  of  these  actions  are  now  brought  in  the  form  of  an  action  of 
debt,  and  not  assumpsit ;  but  even  if  it  were  otherwise,  the  Judges 
coold  not  allow  the  plea  of  non  assumpsit,  as  being  calculated  to 
embarrass  the  plaintiff,  who  could  not  know  what  evidence  might 
be  given  under  it.  But  it  has  been  always  held  that  a  party  might 
plead  that  the  goods  in  question  were  not  sold  and  delivered  by 
the  plaintiff  to  the  defendant.  The  action  in  the  present  case  is 
not  for  goods  merely  bargained  and  sold,  but  a  delivery  is  averred, 
and  the  action  is  for  a  particular  set  of  goods.  The  defendant  in 
his  traverse  says, ''  the  goods  were  not,  in  point  of  fact,  sold  and 
delivered  to  me  by  the  plaintiff's  testator.^'  This  appears  to  me 
sufficient  (with  the  utmost  respect  for  those  Members  of  the  Ck>urt 
who  are  of  another  opinion) ;  and  it  is  only  by  carefully  considering 
what  the  meaning  of  the  plea  is,  that  we  can  remove  the  diffiqulty. 
I  think  the  meaning  of  the  plea  is  this : — <'  Those  particular  goods  for 
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H.  T.  1866.  which  you  seek  to  recover  were  never  sold  to  me."     We  maj  pot 
CommonPleas. 
^— -  /-"^     deliverj  out  of  th^  question.    The  question  is,  were  the  goods  which 

BOAKE 

^^  were  sent  the  goods  sold?     The  defendant  sajs  these  goods  were 

m'cbacken.   not  sold,  and  therefore  the  plaintiff  was  bound  to  show  that  they 

were  sold ;  and  the  evidence  at  the  trial  was,  not  that  these  par- 
ticular goods  were  bargained  for  at  all,  but  that  it  was  agreed 
between  the  parties  not  that  any  particular  lot  of  goods  should 
be  sent,  but  a  lot  which  would  correspond  with  a  sample  which 
was  produced.  The  jury  were  of  opinion  that  the  goods  in  fact 
sent  were  not  the  goods  which  the  vendor  agreed  to  sell  or  the 
vendee  agreed  to  accept.  Therefore,  in  my  opinion,  the  evidence 
proved  that  the  particular  goods  for  which  the  action  was  brought 
were  never  sold  by  the  plaintiff's  testator  to  the  defendant.  Seve- 
ral cases  have  been  suggested  in  the  argument,  and  this  case  might 
also  have  been  put : — *'  True  it  is,  I  have  the  goods,  and  they  were 
*' delivered  to  me;  but  the  plaintiff's  testator  did  not  sell  them,  bat 
**  gave  them  to  me  as  a  free  gift."  In  such  a  case  the  proper  plea, 
if  the  facts  are  to  be  specially  stated,  would  be,  "  the  goods  were 
not  sold  and  delivered,  but  they  were  a  free  gift."  If  an  issue 
were  then  to  be  settled  upon  these  pleadings,  it  would  be,  whether 
or  not  the  goods  in  question  were  sold  and  delivered  by  the  plainUff 
to  the  defendant,  and  not  whether  or  not  the  goods  were  a  free 
gift;  and  in  the  present  case,  a  special  defence  would  afler  all 
amount  merely  to  this,  that  the  particular  goods  were  never  sold 
to  the  defendant.  Any  defence  that  might  have  been  specially 
pleaded  could  amount  only  to  this : — "  When  you  sent  goods,  you 
"  did  not  send  the  goods  which  you  agreed  to  send,  and  I  did  not 
*' retain  them  as  mine."  If  there  had  been  a  sale  and  delivery, 
the  property  would  have  passed  to  the  vendor ;  but,  in  the  present 
case,  the  property  did  not  pass  (assuming  the  facts  to  be  as  found 
by  the  jury) ;  for  the  facts  were  such  that  if  the  plaintiff  sought 
to  move  these  goods  to-morrow,  he  should  bring  an  action  in  the 
nature  of  trover^  and  not  an  action  for  goods  sold  and  delivered. 
Therefore,  although  I  do  not  say  that  a  party  could  not  have 
pleaded  the  facts  specially  in  this  case,  I  am  of  opinion  that  this 
traverse  is  sufficient,  as  coming  within  the  provisions  of  the  statute. 
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The  English  cases  which  have  been  cited  also  bear  oat  this  view  of  H.  T.  1856. 
the  question,  although  thej  do  not  exactly  decide  the  point ;  but  I  ^—  v  ■  "^ 
would  have  arrived  at  the  same  conclusion  had  those  decisions  been 
never  pronounced.  The  English  statute  enables  the  Judges  to  make  m'cbacksn. 
rules  regulating  the  pleadings  and  the  practice  of  the  Courts,  which 
were  to  have  the  same  force  as  an  Act  of  Parliament,  and  these 
rules  do  not  altogether  take  away  the  general  issue,  but  give  it 
a  certain  effect.  Thus,  in  an  action  upon  a  warranty,  it  will  only 
amount  to  a  denial  of  the  warranty ;  and  in  an  action  upon  a  bill  of 
exchange,  it  will  amount  to  no  more  than  a  denial  of  matters  par- 
ticularly stated ;  but  in  express  terms  it  is  stated  that,  in  an  CMstion 
for  goods  sold  and  delivered,  it  will  operate  as  a  denial  of  the  sale 
and  delivery  of  the  goods :  therefore  I  think  that  when  it  is  pleaded 
in  such  an  action,  it  is  to  be  taken  as  a  plea  denying  the  sale  and 
delivery  of  the  goods.  Accordingly,  a  case  arose  in  England,  just  as 
here,  in  which  the  party  had  pleaded  the  general  issue,  or,  in  other 
words,  that  the  goods  were  not  sold  and  delivered,  and  a  question 
arose  whether  this  defence  was  open  to  the  general  issue.  There 
was  at  first  some  difficulty ;  but,  upon  consideration,  all  the  Courts 
decided  that,  upon  a  plea  having  the  operation  of  a  denial  of  the 
sale  and  delivery,  a  party  might  show  that  these  were  not  the  goods 
sold  and  delivered ;  for  although  delivered,  they  were  not  the  goods 
contracted  for.  Therefore,  without  going  further  into  the  case,  and 
after  considerable  hesitation  (on  account  of  the  diversity  of  opinion 
that  exists  in  other  Members  of  the  Court),  I  need  only  say  that 
I  have  come  to  this  conclusion  altogether  upon  the  construction 
of  these  sections,  and  also  upon  the  fact  that  thb  was  the  case 
of  a  sale  by  sample.  I  do  not  mean  to  decide  that  this  rule  would 
apply  to  the  case  of  a  sale  of  a  specific  parcel,  with  warranty  of 
being  equal  to  sample,  or  to  one  upon  the  terms  of  sale  and  return ; 
for,  in  these  cases,  it  might  be  contended  that  the  particular 
goods  were  in  fact  sold;  but  here,  there  being  an  express  agree- 
ment that  the  goods  to  be  sold  should  correspond  with  a  sample, 
and  that  the  party  might  return  the  goods  in  case  ^hey  did  not 
correspond  with  the  sample,  in  my  opinion,  the  goods  sent  to  the 
defendant  were  never  sold  to  him. 

No  rule,  the  Court  being  equally  divided. 
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M.  T.  1856. 

CoMnumPUoM. 


HORNETT  V.  AHERN. 

Nov,  11. 


Where    the     This  was  an  application   to  set  aside  the  copy  of  the  sammons 

copy   of  the 

Boromons  and  and  plaint,  upon  the  grounds  that  the  copy  served  set  forth  no 

plaint  served 

omitted    to       venue.     The  original  upon  the  file  contained  the   proper   venue, 

venue    which  ^^^  ^t  was  admitted  by  the  defendant's  attorney  that  he  was  aware 

seUbr^n^^  of  the  latter  fact  at  the  time  of  serving  notice  of  this  motion.     The 

S2^"S  which  ^Py  ^^^  ^®°  served  upon  the  23rd  of  October, 
lattcnr  (act  the 
defendant's  at- 
torney   was  JelleUf  in  support  of  the  motion, 
aware,    the 
Court  refused 
to    allow    the 

costs  of  a  mo-        Sullivan^  contra, 
tion  to  set  aside 
the  copy  and       The  copy  must  be  amended ;  and  the  only  question  in  the  case 

is  relative  to  the  costs  of  the  motion,  which  should  not  be  allowed 

to  the  defendant's  attorney,  as  he  admits  that  he  was  aware  of 

the  correctness  of  the  original. 

Per  Curiam, 

Let  the  plaintiff  be  at  liberty  to  amend,  without  costs ;  the  de- 
fendant to  plead  to  the  summons  and  plaint  as  if  served  to-day. 

Rule  accordingly. 


service. 


Nov.  15. 


BURKE  V.  SUTTON. 


The  affidavit    Habbis  applied  for  leave  to  take  the  depositions  of  the  plaintiff 

of  a  physician 

is  necessaiT  in  in  this  case,  upon  the  grounds  that  he  was  dangerously  ill  and 

support   of    a 

motion    for 

leave  to  take  the  deposition  of  a  witness  unable  to  attend  the  trial,  fix>m  ill 

health. 
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unable  to  attend  the  trial.    He  relied  upon  the  certificate  of  the  M.  T.  1856. 
plamtifrs  physician.  ^— ^.^,1 

BURKJB 


Tamfy^  contra. 

The  mere  written  certificate  of  a  physician  is  not  sufficient; 
he  should  have  made  an  affidavit  setting  set  forth  the  facts  relied 
upon :  Datfis  v.  Loumdes  (a). 


SUTTON. 


MONAHAN,  C.  J. 

Even  if  the  depositions  of  the  plaintiff  are  produced  at  the 
trial,  it  will  be  necessary  to  prove  that  he  is  unable  to  attend 
to  give  evidence.  However,  if  you  insist  upon  the  authority  cited, 
we  must  follow  that  case,  and  will  allow  the  present  motion  to 
stand  until  Tuesday  next,  that  the  other  party  may  procure  the 
necessary  affidavit 

Rule  accordingly. 

(a)  7  DowL  P.  C.  101. 


MCDONNELL  v.  ANDERSON. 


Nov.  17. 


In  this  case  an  application  had  been  made  at  the  office  for  a  Side-  Under    the 

proTiaions   of 
bar  order,   under  the   provisions   of  the   138th*  section  of  the  flection  138  of 

^^  ^         T^         1  A         i*        1  /•     t  tne    Oonunon 

Common  Law  Procedure  Act,  for  the  purpose   of  charging  in  Law    Proce- 
dure Act,    it 
should  appear  by  the  affidavit  required  to  procure  a  Side-bar  order,  that  the 
the  party  sought   to  be  charged   in  execution   is  already  in   the  prison  of 
the  Court. 


*  NoTX. — Section  138 : — "  It  shall  not  be  neoessazy,  in  any  case,  to  sue  out 
a  writ  of  habeoM  corpus  ad  satirfaciendumt  to  charge  in  execution  any  person 
already  in  the  prison  of  the  Court ;  but  such  peison  may  be  so  charged  in  exe- 
cution by  a  Side-bar  order,  upon  an  affidavit  that  judgment  has  been  signed  and 
is  not  satisfied ;  and  the  service  of  such  order  upon  the  keeper  of  the  prison  for 
the  time  being  shall  have  the  efiect  of  a  detainer." 
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M.  T.  1856.  execution  a  person  already  in  custody;  bat  the  officer  refoaed 
^--v--.^  '  the  order,  inasmuch  as  the  affidavit  upon  which  the  application 

had  been  made  did  not  state  that  the  person  sought  to  he  charged 
AHDVBSON.    in  execution   was  already  in  the  prison  of  the  Court;  and  the 

present  motion  was  accordingly  made  for  a  direction  to  the  officer 

to  allow  the  order  to  issue. 


Dowse^  in  support  of  the  application. 

The  affidavit  need  not  allege  that  the  party  sought  to  be 
charged  is  already  in  the  prison  of  the  Court,  for  the  section 
does  not  require  it ;  besides,  unless  he  be  already  in  custody,  socfa 
an  application  for  a  Side-bar  order  would  be  futile. — [Ball,  J* 
Nevertheless  you  must  show  that  he  is  in  the  custody  of  the 
Marshal.] 

Per  Curiam. 

We  must  hold  the  affidavit  insufficient  upon  these  grounds. 

No  rule. 


ATKINSON  «.  BAKER. 
Abo.  21. 
To  an  action  This  was  an  application  to  set  aside  a  judgment  that  had  been 
plai^Ts  marked,  under  the  provisions  of  the  45th  General  Order.    The 

Sedefendant  summons  and  plaint  alleged  that  the  defendant  had  broken  and 
E^^  not  entered  the  dwelling-house  of  the  plaintiff,  and  had  carried  awaj 
*^  ^^^^  the  goods  and  furniture  of  the  plaintiff.    There  was  also  a  count 

plaintiff's         j^  trover. 

ffoooB;  that 

3ie  goods,  Ac.,       The  defendant  pleaded  that  he  did  not  break,  &c.,  nor  take 

in    the    sum- 

mons  and  plaint  mentioned,  were  not  the  goods,  Ac,  of  the  plaintiff,  hot  the 

goods  of  a  third  party ;  and  that  the  defen£int  seized  them  by  virtae  of  a  writ 

oi  JL  fa,  directed  against  that  party. — HM^  that  the  defence  was  not  donUe, 

•o  as  to  require  the  leave  of  the  donrt  to  plead  sereral  matters,  nnder  the  pro- 

Tisions  of  the  45th  General  Order. 
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or  cairy  away  the  goods  and  furniture  of  the  plaintiff,  as  in  the  M.  P.  1856. 

CofnmonPleas. 
plaint  alleged;  and  that  the  goods  and  furniture  in  the  plaint 

mentioned  were  not  the  goods  and  furniture  of  the  plaintiff  when 

the  same  were  seized  hy  the  defendant,  but  that  they  were  the 

proper  goods  of  one  R.  J.  D. ;  and  that  the  defendant  lawfully 

seized  and  took  them,  by   virtue  of  a  writ  of  fi.  fa.  lodged  in 

bis  hands  as  Sheriff  of  the  county  of  Dublin,  at  the  suit  of  one 

8.  C,  against  the  said  R.  J.  D.     Leave  of  the  Court  to  plead 

several  matters  of  defence    not  having  been  previously  obtained 

by  the  defendant,  the  plaintiff  marked  judgment  under  Uie  pro- 

vbions  of  the  4dth  General  Order, 


0*Makony^  in  support  of  the  motion. 

The  defence  is  not  double:  it  merely  alleges  that  the  goods 
seized  were  not  the  goods  of  the  plaintiff,  although  it  states  several 
facts  in  support  of  that  conclusion. 

Maedonogk  (with  him  J,  Philips)^  contra. 

The  defence  contains  five  traverses  and  one  justification,  viz., 
first,  that  he  did  not  enter,  &c. ;  secondly,  that  the  house  was 
not  the  house  of  the  plaintiff;  thirdly,  that  he  did  not  seize  the 
goods ;  fourthly,  that  they  were  not  the  goods  of  the  plaintiff; 
fifthly,  that,  on  the  contrary,  they  were  the  goods  of  R.  J.  D. ; 
and  sixthly,  that  he  was  justified  in  {he  seizure,  as  acting  under 
the  authority  of  a  writ  of  ^.  fa* — [Monahan,  C.  J.  Is  not  the 
substance  of  the  plea  this — ^I  did  not  seize  the  property  of  the 
plaintiff,  but  of  a  third  parly  ?  If  the  plea  had  stopped  after  the 
averment  that  the  defendant  did  not  seize  the  goods  of  the  plaintiff, 
it  might  be  held  to  be  an  argumentative  and  embarrassing  plea ; 
but  it  removes  that  difficulty  by  explaining  whose  goods  were 
seized.] — This  case  is  precisely  similar  to  Germaine  v.  The  Athe- 
ncBum  Life  Assurance  Company  (a).  The  averments  in  the  present 
defence  must  be  viewed  as  distinct,  the  justification  pleaded  being 
altogether  separate  from  the  traverses. 


(a)  5  Ir.  Com.  Law  Rep.  205. 


VOL.  6. 


35  L 
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M.  T.  1856. 


(yMahany  was  not  called  on  to  replj. 

MOHAHAN,  €•  J. 

We  are  of  opinion  that  tke  application  should  be  granted.  The 
defendant  says,  "  I  did  not  seiie  the  plaintiff's  goods."  Now,  if 
his  defence  had  stopped  there,  it  would  have  been  embarrasdng 
to  the  plaintiff,  as  he  could  not  tell  whether  the  defendant  in- 
tended to  deny  the  act  of  seizure,  or  thA  property  in  the  goodg. 
The  defence,  however,  does  not  stop  there,  but  it  proceeds  to 
allege—''  But  the  goods  were  the  property  of  R.  J.  Darlingtoo." 
We  must,  therefore,  regard  it  as  a  special  plea  traveising  the 
plaintiff^s  property  in  the  goods. 

The  case  of  Germaine  v.  The  AihenauM  Life  Assurance  Com- 
panp  is  correctly  reported.  In  that  case  seyeral  separate  matters 
were  pleaded,  each  a  complete  answer  to  the  action;  but  in  this 
case  the  entire  defence  was  in  reference  to  the  proper^  of  the 
plaintiff  in  Uie  goods  which  had  been  seized  by  the  defendant. 


Jackson,  J. 

It  is  more  properly  tautology  than  duplicity   which  is  to  be 
found  in  the  present  defence. 

Ball  and  Kbogh,  JJ.,  concurred. 

Judgment  to  be  set  aside,  without  costs. 


Nov.  72. 


BBRGIN  «.  MCDOWELL. 


The   102iid      This  was  an  application  made  on  behalf  of  Vincent  Scully,  to  aet 

section  of  the 

Common  Law  aside  th&  abstract  of  Nisi  Prius,  and  the  notice  of  trial  serred  b/ 

Frooedure 

Act  aathorises 

a  Judge,  at  the  settlement  of  istaes,  also  to  regulate  the  fonn  of  the  abstivct  of  the 

pleadings ;  and  such  is  the  proper  mode  of  proMdiag  wheM  the  abstrsot  is  intqpilar 

or  defectire. 
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the  plaintiff,  as  being  irregular  and  defective,  and  not  in  accordance  M.  T.  1856. 
with  the  provisions  of  the  102nd  section  of  the  Common  Law  Pro-  >»  ^  ../  ' 
oednre  Act,  inasmuch  as  the  abstract  did  not  set  forth  the  pleadings,  ^^ 

or  tender  the  issues  raised  upon  them.  In  this  aetioui  which  was  m*dowbll. 
brought  upon  a  scire  facuUy  the  summons  and  plaint  alleged  that 
a  judgment  for  £201.  Hs.  6d.  had  been  recovered  by  the  plaintiff 
in  June  1856,  against  the  defendant,  as  official  manager  of  the 
Tipperary  Joint-stock  Bank ;  and  that  the  plaintiff  was  entitled  to 
sue  out  execution  thereon,  and  that  there  was  no  property  of  the 

■ 

Bank  available  at  the  time,  it  being  under  the  administration  of 
the  Court  of  Chancery ;  that  Vincent  Scully  was  then,  and  still 
18,  a  member  of  the  co-partnership,  and  that  he  should,  thereibre, 
appear  and  show  cai^  why  execution   should  not  issue  against 
him.    The  defence  stated  that,  up  to  the  time  hereinafter  stated, 
Vincent  Scully  had  been  a  member  of  the  eo-partnersbip»  which 
was  regulated  by  a  deed  of  settlement  of  the  5th  of  July  1842, 
by  which  it  was  provided  that  the  proprietor  of  any  shares  in 
said  co-partnership  might  proeure  some  other  person  to  becoaae 
a   proprietor  (with  the  assent  of  the  directors)  of  such  shares, 
and  his  name  be  entered  in  the  register-book  as  the  proprietor, 
and  that  after  such  entry  the  former  proprietor  should  cease  \a 
be  a  member  of  the  co-partnership ;  and  that  accordingly,  on  the 
20th  of  December  1854,  the  said  Vincent  Scully  procured  Robert 
Keatinge  to  become  a  proprietor-  of  the  shares   whieb  he  (Vin- 
cent  ScuUy)  formerly  held ;    and  that,   with  the   assent  of  the 
directors,  certain  acts  were  done  (which  were  fully  set  forth  in 
the  plea),  whereby  Vincent  Scully  ceased,  on  the  4th  of  April 
1855,  to  be  a  member  of  the  co-partnership;  and  also  stating 
that,  under  the  circumstances,  it  was  impossible  for  the  Bank  to 
make  the  annual  return  to  the  Stamp-office  required'  by  Act  of 
Parliament;  and  that  Vincent  Scully  was  not  a  shareholder  at 
the  time  of  the  issuing  of  the  writ  of  tdte  faeiat*    The  abstract 
of  Nisi  Prius,  after  fully  stating  the  writ  of  seire  faeiat^  pn>- 
ceeded  as  follows : — '*  And  whereM  the  said  Vincent  Soully,  on 
«' Friday   the  14th  of  December  1856,  filed  a  defence  to  the  said 
^'  writ  of  Mcite  fadasy  alleging  that  he  assigned  his  shares  in  the 
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M.  T.  1856.  '<  Tipperary  Joint-stock  Bank  in  the  year  1855,  and  that  the  md 
^-^v  ■■  ->     **  Yinoeat  waa  not,  at  the  time  of  iasaing  the  said  scire  faekuj  a 

BEBOIN 

^^  «  memher  or  shareholder  of  the  said  Tipperarj  Joint-stock  Bank, 

MCDOWELL.  « therefore,  let  the  jury  try  first,  whether  the  said  Vincent  SenUj, 
*'  in  the  year  1855,  doly  assigned  his  said  shares,  pursuant  to  the 
^deed  of  partnership  and  the  statutes  in  that  case  made  and 
'*  provided  :  and  secondly,  whether  the  said  Yincoit  Scully,  at 
^  the  time  of  the  issuing  of  the  said  scire  facias^  was  a  ahareholder 
^  or  member  of  the  said  co-partnership." 

Brewster  (with  him  B.  Sullivan),  in  support  of  the  motion. 
^  The  102nd  section  requires  that  the  plaintiff's  attorney  ehaU 

furnish  the  opposite  party  with  an  abstract  .of  the  pleadings  and 
issues  in  fact.  Now,  one  of  the  chief  questions  raised  upon  the  de- 
fendant's plea  is,  the  validity  of  the  registration,  which  is  altogether 
omitted  in  the  abstract — [Monahah,  C.  J.  It  certainly  does 
appear  that  this  abstract,  as  regards  the  defences,  is  insufficient; 
but  why  not  come  bef<»re  a  Judge  to  settle  the  issues  and  abstract 
at  the  same  time?  The  section  seems  to  authorise  such  a  pro- 
ceeding.]— The  authority  of  the  Judge  to  settle  the  issues  depends 
upon  the  abstract;  for  it  is  upcm  it  that  the  form  of  the  issoeft 
depends. 

O.  Piizgibbcn,  contra. 

D,  Heron^  on  the  same  side,  was  not  called  upon. 

B.  SuUiwMn  was  heard  in  reply. 

Monahak,  C.  J. 

The  objection  taken  by  the  defendant  applies  both  to  the  abstract 
of  Nisi  Prius  and  to  the  issues  furnished  by  the  plaintiff.  If  the 
parties  cannot  agree  to  the  terms  of  the  abstract,  their  proper 
course  is  to  come  before  a.  Judge,  who  can  settle  not  merely  the 
form  of  the  issues,  but  also  the  form  of  the  abstract.  It  frequently 
•occurs  that  parties  come  before  me  to  settle  issues ;.  and  when  I 
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object  to  settle  the  issues  in  the  form  that  they  desire,  they  find  M.  T.  1 856- 

it  necessary  to  apply  to    the  Court  for    leave  to  amend  their     ^- — » ' 

BEBonr 

pleadings.  v. 

We  must  refuse  this  motion,  with  costs.  m*dowbix. 

Bajll,  Jackson  and  Kbooh,  JJ.,  concurred. 

Motion  refused',  with  costs. 


FITZGERALD  v.  MARSH. 

Nov,  22. 


This  was  an  application  under  the  22nd  section  of  the  Court  An    applies. 

tion  nnder  the 
of  Chancery  (Lreland)  Regulation  Act.*    The  action  was  for  a  proTinons    of 

bill  of  costs;  and  a  cause  petition  had  been  filed  in  the  Court  of  the   Chanoeiy 

Chancery  for  the  administration  of  the  personal  estate  sought  to  ^^tshonld 

be  afiected  by  the  action,  and  an  order  had  been  made  referring  ^^"^t^''^'' 

the  petition  to  the  Master.  not ^w^e 

Fun  Court. 

J,  Baiif  in  support  of  the  application. 

BaiiL,  J.f 

The  jurisdiction  created  by  the  statute  under  which  this  appli- 
cation is  made  is  vested  in  a  single  Judge;  the  Full  Court  is 
now  sittings  and  therefore  cannot  dispose  of  the  motion :  your 
application  can  be  made  in  Chamber.     Such  powers  are  frequently 


*  Section  22  proTidea  that,  after  a  reference  to  the  Master,  of  a  petition 
with  respect  to  the  administration  of  assets,  no  creditor  shall  sue  at  Law  with- 
out the  Master's  leare ;  "  and  it  shall  he  lawful  for  any  Judge  of  the  Court 
in  which  any  such  action  is  pending,  to  order  that  all  further  proceedings  in 
such  action  be  stayed,  until  after  such  leare  as  aforesaid  of  the  Master  has 
been  obtained,  and  to  make  such  order  as  to  the  costs  of  any  such  action  as 
to  such  Judge  shall  appear  just.' 


t» 


t  MoNAHAN,  C.  J. ,  abtente. 
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M.  T.  1656.  giTen  ''to  the  Conrt  or  a  Judge:"  in  the  present  case  tbej  are 

« ^     given  to  •  Judge  alone,  which  riiows  that  the  LegiBhUme  intended 

to  make  a  distinction. 


MAB8H. 


Jacksok,  J. 

I  should  be  disposed  to  entertain  the  motion,  as  I  conceiye  that 
where  one  Judge  is  empowered  to  do  a  certain  thing,  a  fortiori, 
three  may  do  the  same. 

Keooh,  J. 

I  believe  the  practice  of  this  Court  to  be  as  stated  by  mj 
Brother  Ball,  that  the  motion  should  be  made  before  a  single 
Judge. 

No  rule. 
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E.  T.  1857. 
Exeh.  Ohtm. 


tfjrcjbtqner  CjbanAfr/ 


ERRINGTON  v.  ROBEE. 


(Errof  fnm  the  Court  of  Qmm's  Bench.) 

Apnl  6,  7. 

Ejectment  on  the  title,  to  recover  poeaession  of  that  part  of  the  ^  an    eject- 
ment   on  the 

Bog  of  Allen  and  Clnnagh,  running  in  a  stripe  or  belt  along  the  title,  the  plain- 
tiff relied  on  a 

adjoining  lands  of  Muckland,  in  the  possession  of  William  Metcalf ;  conyeyanoe 

made  to   lii^r* 

and  which  stripe  or  belt  wfB  part  of  the  bog  conyejed  to  the  bj  the  Com^ 

r^         ••  /»r^«A^  m        ^  T^  •     niisBioners   oi 

plaintiff  by  the  CommissioneTS  for  Sale  of  Incunibered  Estates  in  incunbezed 

Ireland,  by  deed,  dated  the  29th  of  July  1863 ;  and  which  stripe  ^^l^'u^^^ 

or  belt  began  at  the  new  road  leading  from  Timahoe  to  Enfield,  J^^°f^^^ 

where  it  crossed  said  bog,  and  ended  at  the  north-eastern  boundary  "onght  to  be 

reooyereuy 

of  that  part  of  the  said  bog  oonyeyed  to  the  plaintiff  as  aforesaid,  which    lands 

were  described 

by  the  Commissioners,  situate  in  the  barony  of  Carbery  and  county  in  the  convey- 
ance and  amap 

of  Kildare.  annexed  there- 

to.   The   de- 
To  this  ejectment  the  defendant  took  defence  for  all  that  part  fendant  rested 

his  defence  on 
a  lease  (still  subsisting)  of  the  lands  sought  to  be  recovered,  and  made  prior  to  the 
conyejance,  but  not  referred  to  therein,  the  particnlars  of  which  lease  had  been  set 
oat  by  him  pnrsoant  to  notice  from  tiie  CommissionerB,  and  were  inserted  in  the 
rental  of  tiie  lands  sought  to  be  sold,  but  were  not  comprised  or  set  out  in  the  rental 
of  the  lot  purchased  by  the  plaintiff;  and  also  proved  tnat  subsequent  to  the  sale  to 
the  plaintiff,  and  prior  to  the  conveyance,  a  portion  of  the  lands  sold  was  taken  from 
the  plaintiff,  and  other  lands  were  given  to  him  in  lieu  thereof,  which  were  taken  out 
of  lands  regaining  unsold,  and  the  map  attached  to  the  conveyance  differed  accord- 
ingly from  that  of  the  rental  of  the  lot  purchased. — Hekt  (reversing  the  judgment  of 
the  Queen's  Bench),  that  such  evidence  was  improperly  admitted*— (XHsMRttdKe, 
Lefbot,  C.  J.) 

In  his  charge  to  tiie  juiy,  the  learned  Judge  told  them  that,  although  the  premises 
sought  to  be  recovered  were  within  the  ambit  of  the  map  traced  upon  the  convey- 
ance, and  the  defendant's  lease  was  not  mentioned  or  referred  to  in  the  conveyance, 
yet,  if  the  premises  sought  to  be  recovered  were  demised  by  tiiat  lease,  and  that 
plaintiff  purchased  subject  to  that  lease,  it  would  virtually  be  only  a  purchase  of  the 
reversion  expectant  upon  the  lease,  and  then  upon  the  evidence  of  tiie  Commissioneri  * 
conveyance  would  only  operate  to  pass  the  reversion  in  fee  expectant  upon  the  lease, 
but  would  not  entitie  the  plaintiff  to  recover  possession  during  the  lease. 

Held,  a  misdirection,  and  that  the  conveyance  bv  the  CommissionerB  operated 
to  pass  the  fee-simple  in  the  lands  discharged  of  the  lease,  and  conferred  an  in- 
defeasible titie  upon  the  purchaser. — (Lefbot,  C.  J.,  diuentiente,) 

*  Perkbfathbb,  B.,  Moobb  and  Kbooh,  JJ.,  ahumUnu, 
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£.  T.  1857.  of  the  Bog  of  Mackland,  containing,  by  estimation,  20a.  3r.  26p., 

Exeh.  Cham. 
^■■■^y  -  — >     aa  formerly  in  the  possession  of  John  Lucas  Wilton,  and  now  in 

^^  the  possession  of  the  defendant;  and  which  was  by  the  sammoiu 

BORKE.       and  plaint  sought  to  be  recovered  as  part  of  the  Bog  of  Allen  and 

Clunagh. 

On  these  pleadings  the  following  issues  were  sent  for  trial: — 
Whether  the  plaintiff  was  entitled  to  the  possession  of  said  lands, 
or  any  portion  of  them,  on  the  said  day,  or  at  any  time  subsequent 
to  such  day,  and  before  the  commencement  of  the  action  ?  Secondly, 
whether  the  plaintiff  was  entitled  to  any,  and  what,  damages,  for  the 
loss  of  mesne  rates  and  profits  ? 

The  case  was  tried  before  Lefroy,  C.  J.,  at  the  Summer  Assizes 
of  1855,  for  the  county  of  Kildare.  In  support  of  his  case,  the 
plaintiff  gave  in  evidence  a  deed  of  conveyance,  with  a  map  in 
^he  margin  thereof,  which  map  was  referred  to  by  the  conveyance. 
This  conveyance  bore  date  the  29th  of  July  1858,  and  was  executed 
by  two  of  the  Commissioners  for  the  Sale  of  Lncumbered  Estates 
in  Ireland,  and  was  sealed  with  the  seal  of  said  Ck>mmi88ionera. 
By  this  conveyance  the  said  Commissioners,  under  the  authority 
of  the  Act  of  Parliament,  in  consideration  of  the  sum  of  £510 
paid  by  the  plaintiff,  granted  unto  the  plaintiff  that  part  of  the 
said  Bog  of  Allen  and  Clunagh,  situate  in  the  barony  of  Carhery 
and  county  of  Kildare,  containing  777a.  3r.  24p. ;  and  which  said 
lands  were  in  said  conveyance  mentioned  to  be  described  in  the 
map  annexed  thereto,  with  the  appurtenances: — Habendum^  unto 
the  plaintiff,  his  heirs  and  assigns  for  ever,  subject  to  the  rights 
of  turbary  of  the  lessees  therein  named,  of  the  lands  of  Dunforth, 
Mylerstown,  Clunagh  and  part  of  Muckland,  as  set  out  in  the 
schedule  annexed  to  said  conveyance. 

The  plaintiff  then  produced  as  a  witness  Greorge  Taylor,  who 
deposed  that  he  had  traced  the  map  upon  the  margin  of  the 
conveyance;  that  he  had  seen  and  gone  carefully  through  the 
lands  in  the  conveyance  referred  to;  and  that  he  sketched  the 
said  map  from  the  map  attached  to  the  rental  under  which  the 
estate  was  sold ;  that  he  saw  the  lands  sought  to  be  recovered 
in  this  ejectment,  and  described  in  the  summons  and  plaint ;  that 
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he  knew  the  new  road  leading  from  Timahoe  to  Enfield;  and  E.  T.  1856. 

that  the  place  where  the  said  road  crossed  the  Bog  of  Allen     y 

was  correctly  represented  upon  the  map.    The  witness  pointed  "*^^^^^^ 

out  npon  the  map  the  lands  sought  to  be  recovered  bj  the  plaintiff      robks. 

in  the  ejectment,  and  described  their  boundaries,  situation  and 

locality ;  and  deposed  that  every  portion  of  them  was  within  the 

boundary  line  of  the  map. 

On  cross-examination,  he  proved  that  a  rental  and  map  (produced 
by  defendant's  Counsel)  were  the  rental  and  map  referred  to  by  Jiim 
on  his  direct  examination ;  that  the  map  on  the  margin  of  the 
conveyance  was  not  exactly  the  same  map  as  the  map  of  the 
lot  purchased  by  plaintiff,  and  set  out  in  the  rental;  but  that 
a  portion  of  the  bog  included  in  the  latter  map  had,  after  the 
purchase,  been  taken  from  plaintiff  by  Commissioner  Longfield, 
and  had  been  by  the  Commissioners  granted  to  one  Richard  Bolton, 
for  £10;  and  that  in  lieu  thereof  a '^different  portion  of  bog  had 
been  granted  to  plaintiff  by  the  Commissioners,  which  witness 
described  as  next  adjoining  the  words  '^Muckland  Bog,"  at  foot 
of  the  map  on  the  margin  of  the  conveyance,  and  as  now  part 
of  the  lands  sought  to  be  recovered.  The  pftiintiff,  with  this 
evidence,  closed  his  case. 

The  defendant,  in  support  of  his  case,  produced  a  lease,  bearing 
date  the  9th  of  March  1822,  from  Frederick  Hamilton  to  John 
Lucas  Wilton,  demising  that  part  of  the  Bog  of  Muckland,  then 
in  the  possession  of  Wilton,  containing  20a.  3r.  26p.,  together 
with  the  appurtenances,  for  a  term  of  three  lives,  or  thirty-one 
years,  subject  to  the  rent  therein  mentioned,  and  an  assignment 
of  this  lease  to  the  defendant. 

This  lease  was  offered  in  evidence  as  a  lease  of  the  premises 
sought  to  be  recovered  in  the  ejectment;  and  Counsel  for  the 
pUuntiff  objected  to  the  reception  of  such  evidence,  inasmuch  as 
no  such  lease  was  mentioned  in  the  conveyance  by  the  Commis- 
sioners of  the  Incumbered  Estates  Court — ^the  lands  having  been 
thereby  conveyed  without  mentioning  that  they  were  subject  to 
any  such  lease  and  assignment.     The  learned  Judge,  however, 

admitted  the  evidence,  and  plaintiff  thereupon  excepted. 
VOL.  6.  36  L 
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£.  T.  1856.       The  defendant  was  then  prodaced  as  a  witness,  to  prore  Utai 

JSgch  Cham 

>^-^. ''    the  knds  sought  to  be  recovered  in  the  ejectment  were  the  pie- 

.BBtNOTOH    ^8«,  demised  by  the  leaae  and  awigned  to  him.    Counsel  for  the 

'  ftORKK.       plaintiff  objected  to  the  reception  of  this  evidence,  and   insisted 

that  the  defendant  should  not  be  allowed  to  go  into  evidence  of 

title  to  the  premises  anterior  to  the  conveyance  of  the  Incumbered 

Estates  Court ;  but  the  learned  Judge  admitted  the  evidence. 

Defendant  then  depoeed  that  the  premises  sought  to  be  recovered 
were  the  lands  demised  by  the  lease  of  the  9th  of  March  1822; 
that  two  of  the  lives  named  in  the  lease  were  still  in  existence; 
that  Wilton  was  in  possession  of  said  lands  under  this  lease 
when  he  assigned  them  to  witness ;  and  that  he  (witness)  had  been 
in  possession  of  them  under  said  assignment  ever  since ;  that  before 
the  sale  by  the  Incumbered  Estates  Court,  and  while  the  case 
of  Hohhou8e  V.  Hamilton  was  pending,  Abraham  GoUis  was  ap- 
pointed receiver  of  the  Court  of  Chancery  over  said  lands;  that 
witness  had  been  in  possession  of  seventy-six  acres  of  the  lands  of 
Mackland,  being  fifty-six  acres  more  than  he  was  entitled  to ;  that 
Collis,  under  the  direction  of  the  Master  in  Chancery,  required 
possession  of  thole  fifty-six  acres,  and  that  witness  fireely  retin- 
quished  the  possession  of  them ;  that  the  bailiff  and  surveyor  of 
the  estate  then  lockspitted  off  the  twenty-one  acres  which  the 
defendant  held  under  the  lease  and  assignment,  from  the  fifly-six 
acres  which  the  defendant  then  gave  up  possession  of;  and  that 
these  twenty-one  acres  were  the  lands  sought  to  be  recovered 
in  this  ejectment ;  that  these  lands  were  always  known  as  **  Muek- 
land,**  and  not  as  "  Allen  and  Clunagh." 

Counsel  for  the  defendant  then  ofiered  in  evidence  the  printed 
rental*  under  which  the  plaintiff  purchased  in  the  Incumbered  Es- 
tates Court ;  this  was  objected  tov  on  the  ground  that  it  was  anterior 
in  date  to  the  conveyance.  The  learned  Judge  admitted  this  evi- 
dence ;  and  the  admission  of  this,  and  the  parol  testimony,  formed 
the  ground  of  the  second  exception. 

Counsel  for  the  defendant  then  gave  in  evidenoe  the  following 
notice,  served  upon  the  defendant  by  order  of  the  CommisBOBen, 

*  See  next  page. 
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Sxeh,  Cham. 

SBRINGTON 
BOBKX. 
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£.  T.  1856.  sealed  with  their  seal,  in  which  notice  the  lease  under  which  the 
%,   'y     .,/    defendant  held  was  admitted  to  be  valid  and  subsisting: — 

SRBINOTON 

V.  "incumber:ed  estates  coubt. 


ftOBKR. 


Notice  by  the  Commissioners  for  Scde  of  Incumbered  Estates  in 

Ireland^ 


TO  ALL  WHOM  IT  MAY  CONCERN. 


In  the  matter  of  the  Estate  of       Thb  Commissioners  for  the  Sale  of  In- 
Christopher  Htune  Lawder,  aa- 
dgnee  of  Frederick  Hamilton, 

Owner; 


Ex  parte 
Luke  John  M'Donnell  and  Law- 
rence Waldron,    PetitionerB. 


cumbered  Estates  in  Ireland  have  or- 
dered a  sale  (amongst  others)  of  the 
lands  of  Dunford,  Mylerstown,  Kilmer- 
nay,  Eilshanroe,  Ballinamallagh,  Clunagh,  Muckland,  GuiteeD, 
Kilmurray  Bog,  Muckland  Bog,  Bog  of  Allen  and  Derries,  situated 
in  the  baronj  of  Carberry  and  county  of  Kildare,  the  estate,  9s 
it  IS  alleged,  of  Frederick  Hamilton,  of  Dunford  in  the  said  county, 
Esq.,  subject  to  the  leases,  agreements  for  leases,  and  tenancies 
from  year  to  year,  set  forth  in  the  schedule  hereto.  If  any  person 
objects  to  the  said  sale,  on  the  grounds  that  he  has  any  interest 
in  the  agreement,  or  that  tenancy  is  incorrectly  stated  in  said  sche- 
dule, he  must  lodge  his  objections,  in  writing,  with  the  Secretary 
to  the  Commissioners,  on  or  before  the  26th  of  June  next,  otherwise 
his  interest  will  be  barred  and  concluded  by  said  sale.  And  sach 
objection  must  be  verified  by  an  affidavit  entitled  as  above,  and 
sworn,  if  out  of  Dublin,  before  one  of  the  Masters  Extraordinary 
of  the  Court  of  Chancery^  and  transmitted*  to  the  Secretary  of  the 
Commissioners,  No.  14  Henrietta-street,  the  postage  being  first  paid. 
Dated  26th  of  May  1 85 1 .  (l.  s.) 

Henkt  Caret,  Sec. 
Thomaa  Hamilton,  Solicitor  haying  the  carriage  of  said  order.'*t 

Counsel  for  the  defendant  then  gave  in  evidence  the  following 
order  of  the  Commissioners,  dated  6th  of  May  1863  : — 

**  Upon  motion  of  Counsel  for  Richard  Bolton,  a  purchaser  of  lot 
*'  No.  5  in  the  rental  in  this  matter,  and  on  reading  the  report  of 

*  The  words  in  italics  omitted  in  the  copy  of  notice, 
t  For  Schedule  see  next  page. 
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K  T.  1856.  **  J.  Byrne,  the  surveyor,  made  in  this  matter,  and  6.  Taylor,  od 

^'behalf  of  Errington,  the  purchaser  of  lot  No.  4  in  said  leatal, 
''consenting  to  settle  and  make  out  boundaries,  it  is  ordered  bj 
''the  Commissioners  that  the  arrangement,  bearing  date  the  8th 
"of  April  last,  between  the  said  surveyors  on  behalf  oi  sdd  pnr- 
"  chasers,  be  carried  out ;  and  accordingly,  that  the  portion  of  the 
"bog  heretofore  sold  as  part  of  lot  No.  4,  therein  specified,  be 
"  conveyed  to  the  purchaser  of  the  lands  of  Ballinavallagh,  being 
"  lot  No.  5,  and  that  in  lieu  thereof  the  purchaser  of  lot  Na  4 
"  shall  have  an  equal  quantity  oi  the  Bog  of  Clunagh,  now  unsold, 
"next  adjoining  lot  No.  4 ;  the  said  Richard  Bolton  paying  therefor 
"  the  sum  of  £10  to  the  credit  of  the  estate  in  this  matter.** 

Defendant's  Counsel  then  produced  Thomas  Scott,  who  deposed 
that  he,  in  August  1861,  was  employed  as  a  surveyor  by  the  receiver 
in  the  Chancery  cause,  to  make  a  survey  of  the  77  acres  of  the  bog 
of  Muckland,  then  in  defendant's  possession ;  produced  map,  which 
he  deposed  was  accurate,  and  that  he  had  lockspitted  off  21 
acres  from  the  77  acres,  by  direction  of  the  receiver.  Patrick 
Dempsey,  bailiff  of  the  estate,  proved  that  in  August  1851 
defendant  had  given  up  possession  of  the  56  acres  of  the  bog 
of  Muckland ;  that  he  pointed  out  to  the  surveyor  where  to  mail 
off  the  21  acres  from  the  56  acres;  that  he  remembered  when 
Wilton  was  in  possession  of  the  21  acres;  that  he  knew  the  lands 
for  upwards  of  thirty  years,  and  that  they  were  always  called 
Muckland,  and  never  known  as  Alien  and  Clunagh. 

The  Chief  Justice  told  the  jury,  that  although  the  premises 
sought  to  be  recovered  on  this  ejectment  were  within  the  ambit 
of  the  map  traced  upon  the  margin  of  the  conveyance  of  the  29th  of 
July  1863,  and  although  the  lease  of  the  9th  of  March  1822  was 
not  mentioned  or  referred  to  in  the  conveyance,  yet  if  the  premifles 
sought  to  be  recovered  were  demised  by  the  lease  of  the  9tb  of 
March  1822,  and  that  the  plaintiff  held  subject  to  that  lease,  it 
would  be  virtually  only  a  purchase  of  the  reversion  in  fee  ezpectsot 
upon  that  lease ;  and  then  upon  the  evidence,  the  conveyance  firom 
the  Commissioners  of  Incumbered  Estates  in  Ireland  would  only 
operate  to  pass  the  reversion  in  fee  expectant  upon  the  said  lease, 
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but  would  not  entitle  the  plaintiff  to  recover  daring  the  lease.    To  £•  T.  1656. 

Exeh*  Chawim 
this  opinion  of  the  Chief  Justick  the  plaintiff  ezoeptedy  and      s^^i^v-*-^ 

insisted  that  the  conveyance  of  the  29th  of  July  1853  operated  ^ 

to  pass  the  fee-simple  of  the  lands  and  premises  in  possession       robkx. 

thereby  purported  to  be  conveyed  discharged  of  the  lease;  and 

submitted  that  the  Chief  Justice  should  direct  the  jury  that  if 

they  believed  the  premises  sought  to  be  recovered  by  this  ejectment 

were  within  the  ambit  of  the  map  depicted  on  the  margin  of  the 

conveyance  of  the  29th  of  July  1853,  and  by  the  Commissioners 

referred  to,  they  should  find  for  the  plaintiff.     This  the  Chief 

Justice  refused  to  do;  and  this  refusal  formed  the  ground  of 

the  third  exception. 


Brewster^  with  him  H.  Smythe  and  Pallas^  in  support  of  the 
exceptions. 

The  question  left  by  the  Chief  Justice  to  the  jury  was  a 
question  of  law,  and  not  of  fact,  and  he  should  have  decided  that 
himself.  This  conveyance  operated  to  pass  the  premises  discharged 
of  the  lease ;  the  Commissioners  having  jurisdiction  to  convey,  the 
conveyance  made  by  them  gave  the  purchaser  an  indefeasible  title, 
even  though  the  Coounissioners  may  have  fallen  into  an  error 
respecting  the  estate :  RutUdge  v.  Hood  (a).  The  defendant  has  no 
right  to  go  behind  the  conveyance ;  it  passes  the  estate  discharged 
from  all  claims  except  such  as  are  expressed  or  referred  to  in  it : 
McCarthy  v.  Bayly  (6).  The  Court  must  presume  that  everything 
necessary  to  be  done  by  the  Commissioners  was  done,  and  con- 
sequently must  assume  that  they  decided  against  the  validity  of 
defendant's  lease :  O'Bonmell  v.  I^an  (c). 

Forbet  Johnson^  for  defendant. 

The  powers  conferred  upon  the  Commissioners  by  the  Act  may 
be  divided  into  two  classes ;  first,  the  powers  of  sale;  secondly,  the 
powers  of  adjudication.  With  respect  to  the  first,  the  judgment  of 
thd  Court  below  is  correct,  for  two  reasons ;  first,  because  the  Gom- 

(a)  8  Com.  Law  Bep.  447.  (&)  7  Br.  P.  C.  21& 

(c)  4  Com*  Law  Bep.  44. 
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£•  T.  1867-  miraonerB  had  no  power  to  sell  Rorke's  estate,  it  being  nninemn- 

JCrdb.  CAom. 
'    -V-  '*     bered;  and  seoondlj,  because  the  convejanoe  under  which  the 

^^  pkintiff's  claim  is  executed  is  in  violation  of  the  proTisions  of 

BORKE.       the  24th  section  of  the  Act. 

In  the  interpretation  of  every  Act  of  Parliament  the  chief  roks 
to  be  observed  are  these : — first,  that  eveiy  word  in  it  most,  if 
possible,  have  its  effect;  and  secondly,  that  it  must  be  constraed 
in  relation  to  all  other  laws,  with  a  view  to  their  maintenance  and 
preservation.  The  sections  conferring  the  power  of  sale  upon  the 
Commissioners  are  the  16th  and  17th,  and  the  power  here  created 
is,  even  in  respect  of  the  incumbered  estate,  not  dbsolfUe^  but  con- 
ditional ;  for  it  authorises  a  sale  only  with  the  the  consent  of  either 
the  owner  or  an  incumbrancer.  It  is  said  that  the  absolute  power 
is  conferred  by  the  27th  section ;  bat  this  section  does  not  in  fact 
confer  any  power  whatsoever  upon  the  Commissioners.  It  does  not 
even  profess  to  deal  with  an  tjusHve  agent,  but,  on  the  oontnuy, 
it  deals  solely  with  a  ptunve  instrument,  viz.,  the  conveyance.  It 
is  therefore  a  mere  parliamentary  declaration  that  certain  results 
shall  flow  from  the  act  of  the  Conmiissioners.  What  acts?  Is  it 
not  their  lawful  and  just  acts,  viz.,  those  sales  which  they  were 
authorised  to  make  by  the  previous  sections  ? 

The  language  of  the  27th  section  confers  force  and  effect  on  the 
form  of  the  conveyance  prescribed  in  the  schedule  to  the  Act,  snd 
also  wipes  off  from  the  estate  of  the  owner  all  charges  and  incum- 
brances affecting  the  title.  This  construction  would  give  to  every 
word  in  this  section  a  meaning  consbtent  with  reason,  liberty  and 
justice ;  but  to  hold  that  it  confers  absolute  power  would  be,  not 
merely  an  abuse  of  terms  (for  it  confers  no  powers  whatever),  bat 
in  effect  to  expunge  the  16th,  17th,  23rd  and  24th  sections  from  the 
Act.  Upon  this  point,  Annesley  v.  Dixon  (a)  is  a  direct  authority. 
The  language  of  the  25th  section  of  IFl  3,  c.  2,  is  almost  identicsl 
with  the  words  of  the  27th  section  of  this  Act,  yet  that  26th  section 
was  never  resorted  to  in  support  of  the  defendant's  case.  The 
doctrine  established  in  AnnesUy  v.  Dixon  is  this,  viz.,  '*that  an 
"  implication  arising  from  an  Act  of  Parliament  shall  not  be  sufficient 

(a)  Holt  B.  372;  S.C.,  7  B.  P.  a  171. 
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**  to  divest  tiaj  man  of  his  legal  rights ; "  and  this  doctrine  is  based  E.  T.  1857. 

Exchm  Chtan* 
upon  this  prindple  of  natural  justice,  viz^  that  if  a  minister  of     /— ^ 

the  Crown  introdaced  into  Parliament  a  bill  which  is  intended  to 

Vm 

iayade  the  rights  and  the  liberties  of  the  subject,  he  must  use  borks. 
language  in  that  bill  so  clear  and  unequivocal  that  his  meaning 
eapnot  be  mistaken.  The  spirit  of  the  British  oonstitation  is  to 
entrust  no  discretionary  powers  to  magistrates,  but  on  the  contrary, 
to  protect  each  man's  life  and  property  by  general  and  inflexible 
laws.  The  constitution  will  not  permit  an  Attomey-Greneral  to 
pass  a  bill  through  Parliament  upon  the  representations  that  it 
is  one  for  the  sale  of  "incumbered  estates,''  and  when  he  has 
succeeded  in  making  it  the  law,  then  to  come  into  this  Court  and 
say  that  the  intention  of  the  Legislature  was  the  reverse. 

Secondly,  the  power  of  adjudication.  This  power  may  be  divided 
into  legal  and  equitable.  It  is  said  that  the  49th  section  raises  a 
presumption  in  favour  of  the  conveyance,  which  in  effect  confers  the 
absolute  power ;  the  argument  is,  that  upon  the  evidence  of  the  con- 
veyance alone  it  must  be  presumed  that  the  Commissioners  held  an 
adjudication  upon  the  defendant's  lease,  and  that  they  in  fact  have 
decided  that  it  is  invalid.  It  is  submitted  that  this  is  not  the  true 
construction  of  this  section,  for  it  points  to  two  classes  of  acts,  viz., 
those  acts  which  ought  to  have  been  done,  and  those  acts  which 
ought  not  to  have  been  done ;  the  latter  class  is  not  expressly  men- 
tioned in  the  section,  but  the  former  is,  and  therefore  the  irresistible 
inference  is,  that  when  the  Legislature  by  express  language  confined 
the  presumption  to  that  class  of  acts  which  ought  to  be  done,  it  meant 
to  exclude  this  presumption  from  that  class  which  ought  not  to  be 
done.  To  sell  the  defendant's  estate  to  pay  another's  debts,  and  .that 
too  in  the  teeth  of  their  own  adjudication,  is  an  act  which,  it  must 
be  admitted,  the  Commissioners  ought  not  to  do ;  and  if  so,  this  sec- 
tion has  no  application  to  the  present  case. 

It  is  said  too  that  the  15th  section  confers  jurisdiction — that 
Borke's  lease  being  an  interest  carved  out  of  the  inheritance,  the 
Commissioners  had  jurisdiction  over  it.  No  doubt  they  had,  but 
it  is  confined  to  that  class  of  jurisdiction  known  as  their  power 

vol*.  6.  37  I* 
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£•  T.  1857.  of  adjudication,    llie  Act  does  not  anthorise  them  to  sell  a  tenants 

^  "<>-         interest ;  on  the  contraiy,  it  in  the  most  express  terms  enjoins  them 

^^  not  to  do  so. — [Gbbene,  B.    What  meaning  do  jou  give  to  the 

RORKE.       words  ''  ascertaining  the  rights  of  all  persons,"  in  the  15th  section  ? 

Suppose  the  case  of  a  forged  mortgage,  and  the  Commissioners  to 

decide  that  it  was  a  valid  charge  upon  the  estate,  and  to  sell,  could 

the  owner  maintain  an  ejectment  against  the  purchaser?] — ^He 

could,  provided  the  Commissioners  decided  the  fact  themselves, 

without  sending  the  case  to  be  tried  by  a  jury;  the  jurisdiction 

of  the  Conunissioners  was  defined  by  the  Act  before  they  were 

appointed,  and  to  allow  them  to  expand  or  to  contract  its  limits 

would  be  to  idlow  them  to  alter  the  law. 

By  the  2drd  section  the  Commissioners  are  ordered  "  to  ascer- 
tain" the  tenancies,  and  when  ascertained,  *^  to  seU  subject  to 
such  tenancies."  Suppose  the  Commissioners  had  decided  that 
Borke*s  lease  was  invalid,  then  had  he  no  interest  to  sell:  again, 
suppose  them  to  decide  (as  they  have  done)  that  it  was  subsisting, 
then  have  they  no  jurisdiction  whatsoever  over  it,  because  their 
powers  of  adjudication  are  exhausted,  and  their  powers  of  sale 
never  attached :  Ellis  v.  Segrave  (a). 

Suppose  the  Commissioners  to  have  decided  against  Borke's 
lease,  and  to  have  put  the  plaintiff  into  possession,  the  defendant 
could  not  maintain  an  ejectment  against  him  to  recover  the  land, 
because  he  is  barred  by  the  adjudication ;  and  if  so,  why  should 
the  plaintiff  be  permitted  in  this  way  to  set  aside  that  adjudi- 
cation? 

But  suppose  the  Commissioners  had  power  to  rescind  this  adju- 
dication, that  power  could  be  exercised  only  upon  proof  of  fraad. 
Now,  the  presumption^  created  by  the  49th  section  can  never  be 
held  to  extend  to  a  presumption  unknown  to  the  law  s  for  fraud 
must  be  proved  in  every  Court,  and  will  not  be  presumed;  and 
therefore,  it  lies  upon  the  plaintiff  to  prove  that  the  Comnus- 
sioners'  adjudication  in  favour  of  defendant's  lease  was  erroneoiM^ 
and  that  they  reversed  it  by  an  exercise  of  their  equitable  juris- 
diction. 

(a)  7  B.  P.  C.  881. 


COMMON  LAW  BEPOBTS.  391 

An  argument  has  been  founded  upon  a  comparison  between  the  E.  T.  1857> 
28th  section  of  the  11  &  12  Vie^  c.  48,  and  the  23rd  section  of     ^ , — ^ 

BKRINOTON 

this  Act.    Bat  does  it  follow  that  because  the  Legislature  adopted  ^ 

one  mode  of  protecting  the  tenant's  interest  in  one  statute,  and  bosks. 
another  mode  in  the  other,  that  therefore  Parliament  intended  to 
leave  him  unprotected  P  The  defendant  here  has  done  everything 
that  eauU  be  done^  to  avail  himself  of  the  provisions  of  the  23rd 
section  ;  and  now  to  tell  him  that  his  estate  has  been  swept 
awaj  from  him,  is  to  saj  that  this  statute  does  not  contain  the 
23rd  section  ;  for  a  right  without  a  remedy  is  a  mockery. 

The  24th  section  was  inserted  in  the  Act  for  the  purpose  of 
preventing  disputes  between  landlord  and  tenant,  and  its  language 
is  imperative :  Crisp  v.  Btmbury  (a).  The  CSommissioners  having 
decided  in  favour  of  defendant's  lease,  and  having  advertised  the 
lands  to  be  sold  subject  to  it,  were  bound,  by  the  stringent  terms 
of  this  section,  to  notice  it  in  the  schedule  to  the  conveyance ; 
and  not  having  done  so,  this  deed  is  void  quoad  Borke's  estate. 

Cur*  ad.  vult. 


Gbxxnx,  B. 

In  this  case  the  plaintiff  claims  the  possession  of  the  premises  ^prU  6. 
in  question,  under  a  conveyance  from  the  Incumbered  Estates 
Court,  dated  in  July  1868.  It  was  not  disputed  at  the  Bar  that 
these  premises  constitute  a  portion  of  what  is  conveyed  by  the 
deed,  or  at  all  events  of  what  is  contained  in  the  map  annexed 
to  the  deed,  and  by  reference  incorporated  into  the  deed  itself. 
But  the  defendant  contends  that,  even  assuming  that  the  piece 
of  ground  which  is  sought  to  be  recover^  is  locaUy  within  the 
description  of  the  property  conveyed,  yet  the  estate  in  it,  which 
passed  by  the  conveyance,  is  not  an  estate  in  possession,  but 
only  an  estate  in  reversion,  inasmuch  as  he  (the  defendant)  is  en- 
titled to  the  possession  of  the  land,  under  a  lease  made  to  him 
before  the  execution  of  the  conveyance,  and  which  lease,  although 

(a)  8  Bisg.  394. 
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£•  T.  1857-  not  noticed  or  referred  to  in  the  conveyance,  binds  the 

JExeh.  Cham. 

who  claims  under  that  conveyance^    The  plaintiff  (the  purehaaer), 

on  the  other  hand,  says — '*  I  have  purchased  under  the  In- 
"cumbered  Estates  Act,  and  obtained  from  the  Commissionen  a 
"conveyance,  which,  as  the  Act  of  Parliament  tells  me,  'shaU 
"  *  be  effectual  to  pass  the  fee-simple  and  inheritance  of  the  land 
"*  thereby  expressed  to  be  conveyed,  subject  to  such  tenancies^ 
"Meases  and  under-leases  as  shall  be  expressed  or  referred  to 
**  ^  therein  ;  bvi^  save  as  aforesaid,  discharged  from  all  former  and 
"*  other  estates,  rights,  titles,  charges  and  incumbrances  what- 
"  *  soever  of  her  Majesty,  her  heirs  and  successors,  and  of  all  other 
"  *  persons  whomsoever.'  **  The  purchaser  further  says — "  The  same 
"Act  of  Parliament  tells  me  that  my  conveyance  shall  not  only 
"  have  this  effect,  but  shaU  also  be  conclusive  evidence  that  eveiy 
"  application,  proceeding,  consent  and  act  whatsoever  which  ought 
"  to  have  been  made,  given  and  done  previously  to  the  ezecntioD 
"of  it,  has  been  made,  given  and  done  by  the  persons  authorised 
"  to  make,  give  and  do  the  same.'*  Upon  the  faith  of  these  en- 
actments he  alleges  that  he  has  parted  with  his  money,  under 
the  conviction  that  all  he  had  to  do  was  to  see  that  his  conveyance 
purported  to  grant  what  he  bought  and  paid  for ;  and  that  if  it  did, 
he  would  be  under  no  necessity  or  obligation  to  examine  whether 
there  were  any  charges  or  incumbrances  on  the  property  other 
than  or  in  addition  to  those  which  the  conveyance  itself  disdoaed, 
or  to  inquire  whether  anything  had  been  omitted,  mismanaged, 
irregular  or  erroneous  in  the  proceedings  before  the  Commissionen^ 
on  whose  conveyance  he  relies. 

This,  as  it  appears  to  me,  is  the  case  which,  prima  faide^  eveiy 
htma  fide  purchaser,  under  this  Act,  is  entitled  to  present.  The 
Act  of  Parliament  may  be  considered  as  somewhat  in  the  nature 
of  a  bargain  or  compact  between  the  Legislature  and  the  purchaser, 
to  the  effect  that,  provided  the  latter  do  what  the  Act  requires, 
he  shall  be  relieved  from  the  necessity  of  doing  more.  Consi- 
derations of  possible  hardship  and  injustice  may  be,  and  in  thii 
case  have  been,  urged,  arising  from  alleged  errors  or  miscarriages 
in  the  course  of  the  proceedings  of  the  Court,  or  the  acts  of 
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the  Commiasionen.    On  the  other  hand,  faowevery  we  must  not  £.  T.  1857* 

forget  that,  bj  depriving  a  purchaser  of  the  shield  which  he  sajs     n^-Iv '* 

the  Act  supplies  to  him,  it  may  appear  that  he  will  lose  property 

for  which  he  has  paid  his  money  on  the  faith  of  the  statute.  borkb. 

The  plaintiff  here  having  thus  made  out  his  title  under  the 
conveyance  from  the  Commissioners,  the  defendant  says  that  that 
conveyance  operates  nothing  to  affect  his  lease.  The  defendant, 
on  the  contrary,  says — ''I  admit  that  the  lands  in  my  lease  are 
*^ included  in  the  conveyance;  but  I  have  a  right  to  go  behind 
'^that  conveyance,  and  to  show  that  my  lease  ought  to  have 
<<  been  saved  in  it ;  that  the  Commissioners  ought  not  to  have 
**  conveyed  a  title  in  possession,  or  anything  more  than  a  rever- 
*'  sion ;  that,  in  point  of  law,  they  have  conveyed  no  more ;  and 
'*this  I  undertake  to  show  by  facts  and  evidence  dehors  the 
"conveyance,  which  show  that  the  Commissioners  could  not  and 
"did  not  convey  an  estate  in  possession." 

In  support  of  this  case  he  produced  a  lease  of  1822,  made  by 
the  owner  of  the  estate  to  a  person  named  Wilton,  and  proved 
an  assignment  of  that  lease  to  himself.  This  evidence  was  objected 
to,  and  an  exception  taken  to  the  reception  of  it.  The  defendant 
also  gave  evidence  of  the  rental  in  the  advertisement  of  the 
sale  of  the  lands,  and  the  rental  under  which,  as  he  says,  the 
plaintiff  purchased.  This  evidence  having  been  also  objected  to 
and  received,  an  exception  was  taken  on  that  ground.  The  de- 
fendant also  gave  in  evidence  the  notice  served  upon  him  by 
order  of  the  Incumbered  Estates  Court,  and  an  order  of  the 
Commissioners,  of  the  6th  of  May  1858,  for  an  exchange  of  a 
portion  of  bog  originally  sold  to  plaintiff,  for  an  equal  quantity  of 
the  Bog  of  Clunagh  next  adjoining  the  lot  sold  to  plaintiff.  The 
LoBD  Chief  Justice,  according  to  the  exception,  told  the  jury 
that  although  the  premises  in  question  were  within  the  ambit  of 
the  map  on  the  conveyance  to  plaintiff,  and  although  the  lease 
of  1822  was  not  mentioned  or  referred  to  in  that  conveyance, 
yet  if  the  premises  in  question  were  demised  by  the  lease  of  1822, 
and  that  the  plaintiff  purchased  subject  to  that  lease,  it  will  be 
virtually  only  a  purchase  of  the  reversum  in  fee  expectant  on  that 
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E.  T,  1867.  lease.     Thia  part  of  the  record  does  not  appear  to  me  to  be 

Eateh,  ChoM, 
s— --V '     very  accarate ;  bat  I  understand  the  learned  Chibf  Justicb  to 

y  have  directed  the  jury,  in  point  of  law»  that  if  the  piece  of  land 

BORKE.  demised  by  the  lease  of  1822  was  the  same  as  that  contained 
in  the  ejectment,  the  conveyance  from  the  CommissionerB  passed 
only  the  reversion,  and  not  the  possession,  even  though  the  piece 
of  land  were  included  in  the  ambit  of  the  map,  and  that  conse- 
quently the  plaintiff  could  not  recover.  The  propriety  of  this 
direction  is  questioned  by  the  exceptions,  and  was  affirmed  bj 
the  opinions  of  a  majority  of  the  Court  below.  That  judgment 
has  been  now  brought  before  us  for  review. 

The  defendant  has  contended  that  the  conveyance  by  the  Com- 
missioners has  not  the  effect  of  defeating  his  lease,  because  the 
Commissioners  ought  not  to  have,  and  in  point  of  law  could  not 
have,  affected  it.  His  Counsel  relied  upon  two  grounds — first,  that 
the  Commissioners  acted  wUhoui  Jurisdietion^  so  far  as  his  lease  is 
concerned,  inasmuch  as  they  could  only  sell  and  convey  an  estate 
which  was  incumbered,  whereas  his  estate,  viz.,  the  lease,  never  was 
in  point  of  fact  incumbered ;  and  secondly,  that  assuming  there  was 
jurisdiction,  yet  that  it  was  illegally  and  improperly  ezercifled, 
because  the  validity  of  the  lease  was  adjudicated  upon,  and  after 
that,  the  Commissioners  could  sell  only  subject  to  the  lease  thus 
affirmed;  so  that  their  act  in  conveying  the  property  discharged 
of  that  lease  was  uUra  tnres^  was  an  excess  of  the  statutable  power 
conferred  upon  them,  and  was  consequently  inoperative.  These, 
so  far  as  I  have  been  able  to  collect  from  the  argument,  were  the 
grounds  upon  which  it  was  insisted  that  no  estate  in  poasession 
in  the  lands  in  controversy  passed  by  the  conveyance  to  the 
plaintiff. 

Let  us  proceed  to  consider  these  two  propositions.  It  is  ssid 
that  if  there  be  no  incumbered  estate,  there  can  be  no  jnrisdictioD— 
that  the  existence  of  an  incumbrance  is  a  condition  precedent  to 
the  existence  of  any  authority  on  the  part  of  the  Commissionen ; 
and  it  is  asked,  could  the  Legislature  have  intended  that  the 
property  of  one  man  should  be  sold  to  pay  the  debt  of  another? 
To  this  I  answer,  that  I  have  no  doubt  that  the  Legislature  did 
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not  intend  any  such  thing.    But  it  is  a  very  different  question,  E.  T.  1857. 

whether  the  Legiskture  did  not  intend  to  create,  and  whether     ^,  ■^^—  S 

they  have  not  created,  for  certain  purposes,  and  in  order  to  achieve 

a  great  ohject  of  public  policy,  a  tribunal  whose  acts,  within  certain       bobke. 

limits,  should  be  indefeasible,  even  at  the  risk  of  working  possible 

injustice  in  some  cases,  from  the  inevitable  fallibility  of  the  persons 

to  whose  acts  the  indefeasible  or  conclusive  character  was  to  be 

attached?    If  the  whole  purview  and  construction  of  the  statute 

show  that  the  acts  done  were  intended  to  have  that  character,  it 

is  vain  to  say  that  they  can  be  defeated  by  an  allegation,  or 

even   by  proof,  that  in  any  particular  instance  there  has  been 

hardship,  or  even  injustice,  caused  by  the  miscarriage  of  those 

who  have  done  them. 

In  order  to  form  a  correct  opinion  in  the  present  case  whether 
any  jurisdiction  existed,  it  b  necessary  to  remember  what  it  is 
which  the  Commissioners  have  dealt  with  in  their  sale  and 
conveyance  to  the  plaintiff.  It  is  a  fee-nnqfle  estate — ^the  land^^ 
which,  in  the  contemplation  of  the  Act,  means  the  fee.  The 
plaintiff  here  relied,  in  the  first  instance,  as  he  was  entitled  to 
do,  simply  upon  his  conveyance.  It  was  on  the  defendant's  part 
that  the  evidence  was  given  which,  as  it  is  alleged,  negatived  the 
jurisdiction.  Now,  what  part  of  that  evidence  disproved  the  juris- 
diction to  sell  and  convey  the  fee^simple  of  these  lands  ?  None. 
The  very  evidence  of  the  defendant  itself  showed  that  that  fee- 
simple  estate  was  incumbered,  and  that  a  petition  was  presented 
for  the  sale  of  it ;  that  is  to  say,  it  showed  that  the  Commissioners 
had  jurisdiction  to  take  cognizance  of  the  subject.  In  truth,  the 
defendant's  case  is,  not  that  the  Commissioners  had  no  power  to  con- 
vey at  all,  but  that  they  had  no  power  to  convey  discharged  of  the 
defendam^s  lease  ;  in  other  words,  that  they  had  power  to  convey, 
and  did  convey,  the  reversion  expectant  on  that  lease ;  but  could 
not,  and  did  not,  convey  the  land  in  possession.  It  appears  to 
me  that  it  is  utterly  impossible  to  argue  in  this  case  upon  the 
supposition  that  the  Commissioners  had  no  jurisdiction  at  all. 
The  importance  of  this  will,  I  think,  presently  appear. 

Before  I  proceed  further,  I  shall  refer  to  the  case  of  Annesley 
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£.  T.  1857*  V-  Dixon  (a),  which  has  been  strongly  relied  apon  by  the  C!oiiDael 
^  s,  -*  for  the  defendant.  The  sole  question  in  that  case  was,  not  as 
to  the  condasive  or  binding  nature  of  the  act  of  the  trostoes^ 
BOBKE.  supposing  them  to  have  had  jurisdiction^  but  whether  they  had 
any  power  to  deal  with  the  lands  at  alL  It  was  held  that  their 
authority  was  confined  exclusively  to  the  classes  of  estates  vested 
in  them  by  the  Act  of  11  &  12  FF.  8,  c.  2,  which  of  course  most 
be  limited  by  the  description  in  the  Act  itself;  and  that  was  re- 
stricted to  estates  of  persons,  first,  ^'  who  stand  canvided  or  itf- 
*^  tainted  of  treason  since  the  13th  of  February  1688 ;  or  (seoondly) 
**  who  shall  be  convicted  or  attainted  of  any  such  treason  by  or 
*'  before  the  last  day  of  Trinity  Term  which  shall  be  in  the  year 
^'  1701 ;  or  (thirdly)  who  stand  eowvicted  or  attainted  of  high 
"  treason  by  reason  of  being  found  by  inquisition  to  have  died,  or 
*«  been  slain  in  actual  rebellion  since  the  13th  of  Februaiy  1688  or 
^'  at  any  time  since ;  or  (fourthly)  whereof  King  James  the  Second, 
"or  any  in  trust  for  him  or  to  his  use,  was  seised,  or  ponocaood 
"or  interested  in  at  the  time  of  his  accession."  No  lands  by 
name  are  vested  in  the  trustees.  Of  the  four  classes  of  lands 
specified  in  the  Act,  three  must  have  been  the  suhjects  of  SDlenm 
inquiry  and  recorded  adjudication  before  they  could  vest.  Unless 
there  had  been  conviction,  attainder,  or  inquisition^  the  Act  did 
not  apply  at  all.  So  with  respect  to  the  last  class,  namely,  lands 
alleged  to  have  belonged  to  King  James,  lands  must  have  in  faet 
been  his  before  the  Act  could  apply  to  them.  In  the  case  of 
Annesley  v.  Dixon^  the  property  in  question  fell  within  the  last 
class.  Now  that  case  came  on  upon  a  special  verdict,  and  what 
was  the  fact  found  by  the  verdict  ?  That  in  truth  and  fact  King 
James  never  had^  nor  had  anybody  to  his  use^  any  estate^  right 
or  title  whatever  in  or  to  the  disputed  premises.  With  respect 
to  the  preliminaiy  fact,  all  parties  were  bound  by  this  finding; 
and  then  the  question  was,  whether,  under  an  Act  of  Parliament 
which  vested  in  trustees  such  estates  only  as  belonged  to  Sng 
James,  the  conveyance  of  those  trustees  could  pass  estates  whidi, 
it  was  found  by  the  verdict,  did  not  belong  to  him  ?    There  could 

(a)  Holt's  Bep.  372  ;  S.  C,  1  Bro.  P.  C.  171. 
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be  bat  one  answer  to  such  a  question.    The  attempt  made  was  E.  T.  1857. 

to  show  that  under  the  Act  the  tniatees  were  empowered  to  decide     — ^v— — ^ 

whether  any  particular  property  was  vested  in  them.    There  were,  ^ 

however,  in  the  opinion  of  the  Court,  no  words  in  the  Act  which      robxx* 

could  be  so  construed.    It  was  held  that  all  the  powers  of  inquiry 

and  adjudication  conferred  by  the  Act  depended  upon  a  prenious 

vesting  in  them  under  ike  Aei^  which  again  depended  upon  a 

matter  of  fact  existing  at  the  passing  of  the  Act,  into  which 

they  could  have  no  power  to  inquire,  because  their  acting  at 

all  involved  the  assumption  of   that  fact»  the  non-existence  of 

which  which  would  render  everything  coram  non  Judice.    I  do 

not  understand,  from  the  report  of  the  case,  that  anything  like 

ihie  was  decided,  via.,  that  if  the  trustees  had  jurisdiction,  their 

conveyance  would  not  have  passed  an  indefeasible  title. 

And  accordingly,  in  order  to  bring  the  present  case  within  the 
range  of  the  decision  in  Anneslejf  v.  Dixon^  the  learned  Counsel 
for  the  defendant  has  been  compelled  to  assert  that  the  Commis* 
sioners  of  the  Incumbered  Estates  Court  exceeded  their  jurisdiction, 
and  acted  without  authority  in  conveying  the  lands  in  question, 
discharged  of  the  lease.  This  renders  it  proper  to  look  to  what 
the  Legislature  have  done  in  conferring  jurisdiction  by  the  In- 
cumbered Estates  Act.  Now,  what  are  the  things,  the  existence 
of  which,  as  it  t«  eanfessedj  will  give  jurisdiction  ?  An  estate 
in  fee-simple,  or  of  a  lesser  duration  specified  in  the  Act— an 
incumbrance  of  a  certain  character  upon  such  an  estate,  and  an 
application  to  the  Court  by  the  owner  of  the  estate  or  of  the 
incumbrance  for  a  sale.  The  49th  section,  unless  it  is  to  be 
expunged  from  the  Act,  is  at  all  events  to  be  considered  as 
making  the  conveyance  evidence  of  the  last  of  these  three  requisites, 
vis.,  the  making  of  the  application  by  the  proper  person.  Then 
with  respect  to  the  other  two,  what  are  the  words  of  the  16th 
section  ? — [The  learned  Judge  read  that  section.] 

Let  us  examine  the  meaning  and  the  effects  of  these  enactments. 

The  Conmiissioners  are  created  a  Court  of  Record,  and  invested 

with  **all  the  powerd,  authority  and  jurisdiction  cS  a  Court  of 

"  Equity  in  Ireland,  for  the  investigation  of  tide,  and  for  aeeeriain- 
VOL.  6.  38  I. 
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E.  T.  1657.  "  ing  and  allowing  incnmbraneeB  aod  charges,  and  the  amounts  doe 

. — Iv ''    "thereon."    I  stop  bere,  and  ask,  would  a  Court  of  Equity  have 

^^  jurisdietiany  on  a  bill  filed  by  an  incumbrancer  for  the  sale  of  an 

BORKB.  estate,  to  inquire,  determine  and  adjudicate  whether  the  estate 
was  subject  to  the  charge  ?  Would  a  Court  of  Equity  have  jmris-' 
dietiaHf  in  case  of  a  bill  for  a  sale,  to  investigate  the  iiiU  of  the 
defendant^  Would  it  have  jurisdiction  to  decide  in  favour  of  that 
title  ?  If  all  these  questions  must  be  answered  in  the  affirmative, 
then  have  the  Commissioners  jurisdiction  to  investigate  and  de- 
termine whether  the  demand  stated  in  the  petition  subsists  in  fact, 
or  is  valid  in  law  ?  and  whether  the  estate  on  which  it  is  charged 
was  or  is  the  property  of  the  person  who  created  the  charge? 
Observe,  the  words  are,  *'  aseertaining  and  aUowing  incumbrances 
and  charges,  and  the  amounts  due  thereon."  The  latter  words 
show  that  by  the  former  something  more  than  the  amount  is  to 
be  determined,  namely,  the  existence  and  validity  of  the  charge 
or  incumbrance  or  incumbrance  itself.  But  not  merely  this — the 
Court  is  empowered  to  exercise  the  jurisdiction  of  a  Court  of 
Equity  for  settling  the  rights  of  owners  and  others,  and  generally 
for  ascertaining,  declaring  and  allowing  the  rights  of  aU  penom$ 
in  any  lands  or  lease  in  ruped  of  which  applieaHon  nu^  be  wudt. 
Like  powers  are  given  to  enforce,  rescind  or  vary  any  contract  for  sale 
made  under  the  Act,  and  in  other  matters  incident  to  or  consequent 
on  a  sale  under  the  Act ;  and  the  Commissioners  are  further 
authorised,  though  not  bound,  to  inform  themselves  in  matters 
of  law,  by  taking  the  opinion  of  a  Court  of  Law,  and  in  mattos 
of  fact,  the  opinion  of  a  jury. 

It  appears  to  me  quite  impossible  to  say,  in  the  teeth  of  these 
enactments,  that  when  a  petition  has  been  presented  to  them  for 
a  sale,  the  Commissioners  have  not  jurisdiction  to  decide  and 
determine,  propria  vigoroy  whether  they  may  in  point  of  6ct 
and  of  law  proceed  to  a  sale.  They  have,  therefore,  the  very 
powers  and  jurisdiction  which  it  was  held  in  AnneiUg  v.  Dixom 
were  not  conferted  by  the  statute  of  IF.  3.  I  was  a  good  deal 
startled  at  hearing  it  argued  in  this  case  that  the  Commissionos 
had  no  authority  to  tmhe  cognizance  of  this  matter  at  all ;  beeauie 
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if  90f  the  convejance  to  the  plaintiff  yras  wholly  inoperative,  and  E.  T.  1867* 
passed  nothing  whatever  to  him,  although  confessedly  it  did  transfer     > — ^ '* 

^  ^      .  ERRINOTON 

an  estate  tn  reversion*    • 

If,  then,  it  must  be  conoeded,  as  I  think  it  must,  that  the  ^obks. 
Commissioners  were  not  mere  intruders  and  usurpers  in  this  case, 
and  that  they  had  a  right  to  take  proceedings  for  the  purpose  of 
selling,  and  to  sell  and  convey,  the  e^ate  in  fee-simple  of  the  Bog 
of  Allen,  of  which  the  premises  in  question  are  a  portion,  what  does 
the  case  of  the  defendant  amount  to  ?  To  this,  and  to  no  more,  that 
the  Commissioners  erred  and  miscarried  in  the  execution  of  their 
dntjf  because  they  ought  to  have  conveyed  that  fee-simple  (which 
in  some  way  or  other  they  had  a  right  to  convey)  not  in  the  manner 
in  which  they  have  conveyed  it,  viz.,  free  from  any  lease  to  the 
defendant,  but  in  such  a  manner  as  to  have  upon  the  face  of  their 
conveyance  referred  to  and  saved  that  lease ;  so  that  we  are  called 
upon  to  say,  not  that  this  whole  proceeding  was  coram  non  Judiee^ 
but  that  being  coram  Judiccy  the  Judge  did  that  which  he  ought 
not  to  have  done.  In  my  humble  judgment  this  is  what  no 
individual  can  allege,  and  no  Court  can  decide,  as  against  a  pur- 
chaser, under  this  Act  of  Parliament.  To  assert  the  contrary  is,  in 
my  opinion,  to  repeal  the  express  provisions  and  defeat  the  whole 
policy  of  the  Act. 

I  am  here  speaking  generaUy  of  the  alleged  right  of  a  lessee  or 
other  person  to  set  up  some  supposed  miscarriage  or  error  of  the 
Court,  for  the  purpose  of  impeaching  its  conveyance.  I  shall 
presently  advert  to  the  particular  case  of  lessees  whose  rights  are 
provided  for  under  the  23rd  section,  which  case  has  been  viewed 
as  a  sort  of  exception  to  the  general  rule  of  jurisdiction,  even 
admitting  that  such  a  general  rule  exists.  But,  as  an  abstract 
proposition,  it  appears  to  me  that,  to  allow  any  person  to  impeach 
the  title  of  a  purchaser  to  land  expressed  to  be  conveyed  to  him 
in  fee-simple,  upon  the  ground  that  any  incumbrance,  charge,  lease 
or  liability,  which  ought  to  have  been  saved,  or  reserved  or  excepted 
in  that  conveyance,  has  not  been  noticed  in  it,  and  that  in  that 
respect  the  Commissioners  have  been  guilty  of  an  error  or  a  breach 
of  duty,  is  in  direct  contraction;  and  anntUmeni  of  the.  language 


soo 
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BBBIHGTOR 
BOBKB. 


E.  T.  1867.  of  the  Legislature  ;  it  10  to  say  that  an  estate,  which  the  Act 

ezpresslj  provides  shall  be  free  from  all  burthens  not  appeariag 
on  the  face  of  the  instrument  handed  to  the  purchaser  in  exdiaoge 
for  his  monejy  shall  nevertheless  be  subject  to  any  burthen,  which, 
although  not  so  appearing,  may  thereafter  be  shown  to  have  been 
fastened  on  the  estate  before  that  conveyance.  It  is  further  to 
say  that  although  the  Legislature  has  enacted  that  the  instrument 
thus  handed  to  the  purchaser  shall  be  conclusive  evidence  that 
everything  has  been  done  that  would  be  necessary  to  warrant  the 
Commissioners  in  conveying  the  estate  which  they  profess  to  paas^ 
that  instrument  shall  not  be  conclusive  evidence  to  that  efiect^  but 
that  any  person  who  shall  afterwards  be  able  to  show  that  some- 
thing was  omitted  which  ought  to  have  been  done,  or  something 
was  done  which  ought  not  to  have  been  done,  shall  be  at  liberty 
to  re^open  everything,  and  that  the  conveyance  which  was  to  have 
the  effect  of  barring  all  rights  inconsistent  with  the  purport  of  it 
shall  not  have  that  effect,  but  shall  be  nullified  or  modified  according 
to  the  result  of  a  suit  to  be  instituted  by  that  person. 

It  must,  I  think,  be  admitted  that  this  proposition,  in  its  full 
extent,  b  not  maintainable;  if  not,  what  line  is  to  be  drawn?  To 
what  extent  is  the  purchaser's  deed  to  shield  him,  and  in  what  cases 
or  to  what  extent  is  it  to  fail  ?  Let  us  suppose  that  this  defendant's 
lease  had  never  been  noticed  at  all ;  would  die  omission  entitle  the 
leasee,  after  a  conveyance,  to  eject  the  purchaser  ?  I  do  not  tiiink 
that  that  could  be  asserted.  It  would  be  like  any  other  charge 
on  the  land  which  the  Commissioners  neglected  to  specify.  But 
what  is  that  to  the  purchaser?  Again,  let  us  suppose  that  the 
lease  has  been  under  the  cognisance  of  the  Commissioners,  and 
pronounced  invalid — ^there  again,  I  suppose  it  will  be  conceded  that 
however  illegal  or  unjust  such  a  decision  might  be,  the  purchaser 
oould  not  be  affected  by  that  lease,  if  not  mentioned  in  his  eon- 
veyanee*  In  short  I  do  not  see  how  a  purchaser  can  be  visited 
with  any  mis-execution  of  the  duties  of  the  Commissioners,  unless 
he  may  be  so  by  every  mis-execution  of  them.  The  line  can  no- 
where be  drawn ;  and  if  this  be  so,  what  is  the  use  or  meaning 
or  efiBicacy  of  the  27th  and  49tb  sections  of  this  Act? 
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I  must  now  address  myself  to  an  argument  derived  from  the  E.  T.  1857. 

Mxch,  Cham. 
23rd  and  24th  sections  of  this  Act.    That  argument,  as  I  under-      , 

ZBRINGTOW 

Stand  ity  is  this : — that  according  to  the  provisions  of  the  23rd  and  ^^ 

24th  sections,  and  regard  being  had  to  a  fact  which  appeared  upon       borke. 
the  trial,  the  Commissioners  had  no  legal  capacity  to  grant  or 
convey  to  Mr.  Errington  an  estate,  as  they  professed  to  do,  absolute 
and  unincumbered,  byt  only  an  estate  subject  to  the  lease ;  so  that 
their  conveyance,  though   absolute  on  the  face  of  it,  yet  passed 
only  the  reversion,  just  as  it  would  have  done  had  the  word  rever- 
sion been  used  in  it,  or  the  defendant's  lease  specified  or  copied 
In  it.    This  view  of  the  case,  as  I  collect,  received  some  counte- 
nance in  the  Court  below.     It  is  founded,  as  I  understand  it,  upon 
the  following  reasoning,  viz.,  that  it  now  appears  from  the  rental 
under  which  the  plaintiff  purchased,  that  the  owner's  estates  were 
to  be  sold  subject  to  this  lease ;  that  thereby  a  sale  was  made  to  the 
plaintiff,  on  the  condition  that  he  was  to  take  subject  to  that  lease, 
or,  at  all  events,  that  a  contract  or  agreement  for  a  sale  on  that 
condition  was  made  between  him  and  the  Commissioners ;  that  this 
was  an  adjudication  by  the  Commissioners  that  that  lease  was  valid ; 
that  after  the  adjudication  the  Commissioners  ytere  funcH  officio; 
that  it  does  not  appear  that  this  adjudication  was  rescinded;  and 
that  under  those  circumstances  the  Commissioners  could  not  convey 
to  a  purchaser,  unless  subject  to  this  prior  adjudication ;  that  their 
hands  were  tied  up  by  it ;  and  that  in  effect  their  subsequent  con- 
veyance was  a  mere  ministerial  act  which  could  only  operate  to 
carry  out  their  unrevoked  adjudication. 

The  sections  relied  upon  to  support  this  argument  are,  as  I  have 
stated,  the  23rd  and  24th. — [His  Lordship  here  read  the  pro- 
visions of  the  23rd  section.] — There  can  be  no  doubt  that  when  the 
Commissioners  have  ascertained  that  there  are  any  leases  affecting 
property  to  be  sold,  it  is,  prima  faeie^  their  duty  to  sell,  subject 
to  such  leases;  nor  can  there  be  any  doubt  that  under  the  24th 
section  the  conveyance  ought  to  express  or  refer  to  such  tenancies 
as  may  ultimately  have  been  determined  by  the  Commissioners  to  be 
charged  on  the  estate  to  be  conveyed.  But  that,  as  it  appears  to 
me,  cannot  govern  the  decision  in  this  case.    Assume  such  is  the 
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E.  T.  1857«  duty  of  the  Commissioners,  and  that  their  recognition  of  a  lease 
>,  — *^,  ,/  is  an  adjudication,  yet  if  from  oversight  or  error  the  CommissioQers 
do  in  fact  conyej  without  noticing  such  lease  in  the  deed,  how  can 
BOBKB.  this  deprive  the  purchaser  of  the  benefit  of  the  27th  section,  which 
says  in  terms  that  he  shall  not  be  bound  by  that  lease?  To  say 
that  it  can  is  to  say  that,  at  the  instance  of  the  party  claiming 
under  the  lease,  another  Court  is  to  review  the  conduct  of  the 
Commissioners  in  the  exercise  of  their  jurisdiction — a  propo8iti<Mi 
which  cannot  be  maintained. 

But  further,  supposing  that  the  Commissioners  put  forth  a  rental, 
stating  that  they  intend  to  sell  subject  to  a  certain  lease,  I  am  not 
prepared  to  assent  to  the  proposition  that  this  is  an  adjudication  by 
them,  affirming  the  validity  of  that  lease,  so  as  to  terminate  their 
authority,  to  render  them/uneioi  officio,  and  disable  them  from  after- 
wards conveying  discharged  of  that  lease.  Nay  more,  I  do  not  mean 
to  admit  such  a  proceeding  to  be  an  adjudication  at  all,  in  the  proper 
sense  of  that  term.  The  rental  is  a  mere  statement  of  the  mode 
in  which  the  Commissioners  intend  to  dispose  of  the  proper^ ;  it  ia 
not  binding  upon  them  or  anybody  else,  if  they  choose  to  vary  from 
it,  as  I  conceive  they  may  do.  The  rental,  in  this  case,  is  a  mere 
advertisement  or  notice  of  an  intended  sale,  on  certain  terms.  It 
cannot  be  pretended  that  the  actual  sale,  made  many  months  after- 
wards, may  not  be  made  on  some  different  terms,  to  be  arranged 
between  the  Commissioners  and  the  purchaser.  But  even  if  the 
rental  could  be  treated  as  a  solemn  order,  partaking  of  the  nature 
of  a  judicial  decision,  the  Commissioners  would  have,  under  the 
51st  section,  ample  power  to  rescind,  vary  or  alter  it ;  and  their 
conveyance,  if  inconsistent  with  it,  would,  per  «e,  and  for  that  very 
reason,  as  it  appears  to  me,  amount  to  a  rescission  or  variation 
of  it.  The  Commissioners  are  not,  in  my  opinion,  fimcH  officio 
as  to  an  estate,  by  selling  it,  nor  do  their  powers  with  respect  to 
it  cease  until  they  have  actuaUy  conveyed  it  to  a  purchaser* 

But  another  view  of  the  effect  of  the  23rd  and  24th  sections  bss 
been  suggested,  which  is  entitled  to  the  most  respectful  consider- 
ation ;  and  that  is,  that  the  efficacy  of  the  27th  section  is  controlled 
by  the  word  <'  such ; "  that  is  to  say,  that  no  conveyance  is  witlii^ 
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it  except  the  conyejance  referred  to  iu  the  23rd  and  24th  sections.  E.  T.  1857. 

This  view,  I  believe,  is  sanctioned  bj  the  authoritj  of  a  most  dis-      —  \      * ' 

tinguished  Member  of  this  Court — one  to  whose  opinion  I  have  been 

accustomed  always  to  pay,  I  shall  not  say  the  greatest  respect,  but      bobke. 

the  highest  deference;  so  high,  indeed,  that  in  a  case  where  my 

own  conscientious  convictions  were  not  clearly  and  decidedly  to 

the  contrary,  I  should  be  disposed  to  yield  them  to  his  great  and 

justly  influential  judgment.    It  appears  to  me  that  the  word  '*  such,'* 

in  the  27th  section,  cannot  with  propriety  be  said  to  have  the  effect 

attributed  to  it,  namely,  to  restrict  the  operation  of  the  27th  section 

by  reference  to  the  23rd  and  24th,  so  as  to  limit  the  auihorify  to 

ccmmey  in  cases  of  leases  or  tenancies,  to  a  conveyance  sybjed  to 

leases  ascertained  under  the  23rd  section.     This  construction,  in 

effect,  amounts  to  a  denial  of  jurUdictum^  and  so  I  understand  it 

to  be  offered* 

Now,  first,  I  am  disposed  to  say  that  the  word  *'such"  may  &irly 
and  properly  have  reference  only  to  the  24th  section,  which  is  the 
last  preceding  one,  and  may  have  been  intended  to  give  efficacy  to  a 
conveyance  executed  in  the  manner  pointed  out  by  that  section, 
viz.,  by  two  of  the  Commissioners  only,  without  the  execution  of 
any  other  party*  An  enactment  for  that  purpose  would  be  proper, 
if  not  absolutely  necessary,  as  otherwise  doubts  might  have  been 
entertained,  whether  an  execution  of  the  deed  by  all  parties  might 
not  be  necessary,  as  in  sales  in  the  Court  of  Chancery,  or,  at  all 
events,  an  execution  by  the  whole  three  Commissioners. 

But  independently  of  this  (as  it  appears  to  me)  natural  explana- 
tion of  the  word  '*  such,"  and  assuming  it  to  refer  to  the  23rd  as 
well  as  to  the  24th  section,  yet  to  give  it  the  effect  of  cutting 
down  the  operation  of  the  conveyance  itself,  by  the  introduciion 
of  a  lease  recognised  or  acted  upon  under  those  sections,  but  not 
ultimately  and  expressly  referred  to  or  noticed  on  the  face  of  the 
conveyance,  is  to  trench  upon  the  safeguard  provided  for  a  pur- 
chaser ;  it  is  to  admit  that  what  the  conveyance  purports  to  do  may 
be  affected  by  something  anterior,  which  disabled  the  Commissioners 
from  conveying;  it  is  to  defeat  the  policy  of  the  Act,  to  break 
down  the  barrier  provided  by  it  for  the  purchaser;  and,  for  the 


304  COMMON  LAW  REPORTS. 

E.  T.  1857*  reasons  alreadj  addi^ped,  I  think  such  a  construction  of  tlie  2^tk 

Sxck.  Cham» 
'— -N — ^     section  as  I  am  now  dealing  with  cannot  be  admitted,  consistently 

y^  with  its  obTioos  intention  and  its  express  language. 

BOBKs.  According  to  mj  view  of  the  operation  and  effect  of  the  27th 

and  49th  sections  of  the  Act,  there  having  been  in  this  caoe  juris- 
diction clearly  to  sell  and  convey  the  fee-simple,  no  evidence  ought 
to  have  been  received  for  the  purpose  of  showing  that  the  conveyance 
ought  to  have  been  of  a  reversion  instead  of  an  estate  in  poaseflsioii, 
on  the  ground  that  either  there  was  in  fact  an  outstanding  lease, 
or  that  it  so  appeared  or  was  abjudicated  in  the  course  of  the 
proceedings  in  the  Incumbered  Estates  Court.  I  think,  therefore, 
that  the  exceptions  to  the  reception  of  evidence  which  were  taken 
in  this  case  must  be  allowed. 

It  was  attempted,  in  argument,  to  construe  the  word  *'  ought"  in 
the  49th  section,  as  meaning  to  relate  to  such  acts,  proceedings^ 
matters  and  things  as  it  was  the  duty  of  the  Commissioners  to  have 
done  in  the  due  and  proper  exercise  of  their  jurisdiction ;  and  there> 
fore,  that  as  they  o^hi  not  to  have  conveyed  discharged  of  the  lease, 
after  having  declared  it  to  be  subsisting,  their  having  done  any- 
thing inconsistent  with  such  declaration  is  not  evidenced  under 
the  49th  section  by  the  conveyance:  but  this  is  clearly  a  mis- 
understanding of  the  section.  It  clearly  means  that  the  conveyaaoe 
shall  be  conclusive  evidence  that  everything  has  been  done  which 
ought  to  have  been  done,  or  would  be  necessary,  in  order  to  entitle 
the  Commissioners  to  execute  the  conveyance  which  they  have 
executed. 

In  the  Court  below,  it  appears  to  have  been  considered  that  this 
case  was,  from  its  peculiar  circumstances,  an  exceptional  one,  and 
that  it  was  possible  to  decide  it  in  favour  of  the  defendant^  without 
trenching  upon  the  vital  and  important  abstract  principle  that  & 
purchaser  under  the  Act  may  protect  himself  from  all  daimt 
and  incumbrances  simply  and  solely  by  his  conveyance.  I  must 
confess  that  I  cannot  discover  anything  in  the  case  of  that 
exceptional  character.  I  can  see  nothing  in  the  &ct8  of  this  ease, 
or  in  the  reasoning  urged  against  the  purchaser,  which  would 
preclude  the  applica^n  of  a  decision  for  the  defendant  to  any 
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other  case  in  which  an  attempt  might  be  made  to  go  behind  the  E.  T.  1857- 
conTeyanoe.    I  see  no  line  which  can  be  drawn  to  exclude  such     »— ^\ ' 

SBBINOTONT 

A  convejance.  9, 

It  is  no  doubt  easy  to  suppose  cases  in  which  the  condusiyeness  bobke. 
of  the  purchaser's  title  may  inflict  a  wrong.  Whether  such  is  the 
case  in  the  present  instance,  I  have  no  means  of  knowing.  I  cannot 
tell  whether  the  defendant  may  have  received  compensation  for 
his  lease,  either  in  money  or  by  other  land.  I  am  bound  to  pre- 
sume, and  I  do  presume,  that  the  Commissioners*  had  good  grounds 
for  thinking,  and  did  think,  that  they  were  doing  no  injustice 
to  this  defendant  in  not  ultimately  establishing  the  lease  against 
the  purchaser,  although  they  at  one  period  contemplated  doing 
so.  To  relax  the  security  intended  to  be  given  by  the  Act  to 
porchasers,  upon  an  allegation  of  hardship  or  injustice,  the  truth 
of  which  we  have  no  adequate  means  of  ascertaining,  would  be 
most  dangerous.  Nor  are  we  to  forget  that,  by  attempting  thus 
to  remedy  the  poaible  wrong  which  may  be  alleged  to  have 
been  done  in  one  instance,  by  holding  the  conveyance  to  a  pur- 
chaser conclusive,  if e  inflict  a  clear  and  certain  wrong  upon  every 
innocent  purchaser,  whose  money  has  been  taken  from  him  on 
the  assurance  held  out  to  him  by  the  Legislature,  that  he  is 
safe  from  all  assaults  upon  his  title — ^I  say  every  purchaser,  because 
the  seourity  of  every  purchaser's  title  is  endangered  by  overruling 
the  principle  that  his  deed  alone  shall  establish  his  title  against 
all  mankind. 

To  say  that  this  defendant's  property  has  been  conveyed  in  this 
case  to  pay  the  debts  of  another  is  really,  when  we  oome  to  consider 
it,  a  peiUio  prineipiu  The  question  is— are  we  to  say  that  any- 
thing was  conveyed  which  was  not  the  property  of  the  debiarF 
The  Act  has  made  the  Commissioners  judges  of  that  matter,  far  the 
pwposes  of  tkie  particular  Act  of  Parliament.  Suppose  after  all 
the  inquiries  which  the  Commissioners  can  make — after  taking 
the  opinion  of  a  Court  of  Law  upon  the  construction  of  a  will 
or  deed — after  obtaining  the  verdict  of  a  jury  upon  a  question 
of  fact,  they  sell  and  conveyy  and  a  person  who  was  supposed 

to  be  dead  comes  forward  and  oflers  to  prove  a  clear  title  in 
VOL.  6.  39  L 
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B.  T.  1857.  himfleU;  I  do  not  siippoee  he  would  be  listened  to.    Many  oilier 
SMeh.Ch4mu 

cases  of  a  like  nature  might  be  put.    I  am  at  a  loss  to  ondeistand 

how  this  lease  can  now  be  set  up  against  the  absolnte  grant 
in  fee,  unless  other  claimants  are  also  to  be  admitted  to  sihow 
that  the  Commissioners  have  miscarried  in  the  execntion  of  their 
functions.  The  House  of  Lords  may  make  an  erroneous  dedsion, 
the  e£bct  of  which  may  be  to  give  one  man's  estate  to  anotlier. 
The  answer  however  is,  that  it  b  moI  the  estate  of  the  man 
said  to  be  injured,  when  a  tribunal  of  concludve  jurisdiction  has 
declared  that  it  is  not :  and  so  here,  this  lease  is  not  the  property 
of  the  defendanti  when  the  Act  and  conveyance  of  the  Commission- 
ers has  declared  that  it  is  not 

When  I  speak  thus,  I  must,  of  course,  be  understood  with  re- 
ference to  the  &cts  of  this  case,  in  which  we  are  dealing  with 
incumbered  land,  admitted  to  have  belonged  to  the  person  for  the 
payment  of  whose  incumbrances  it  was  sold. 

It  appears  to  me  that  in  this  case  the  Commissioners  had  dearly 
jurisdiction— that  the  alleged  miscarriage,  in  not  having  conveyed 
subject  to  the  lease,  supposing  it  to  have  occurred,  cannot  be  set 
up  to  defeat  the  purchaser's  rights-^that  it  is  not  competent  fir 
us  to  enter  into  the  inquiry  whether  the  Commissionera  did  or 
did  not  act  properly  in  conveying  as  they  did — ^that  consequentlj 
the  evidence  objected  to  ought  not  to  have  been  admitted— that  the 
exceptions  ought  not  to  have  been  allowed,  and  that  a  nemre  de 
novo  should  be  awarded. 


Jacksoh,  J. 

I  think  it  necessary  to  say  a  few  words  on  the  principal  question 
in  this  case,  merely  as  to  the  effectual  and  conclusive  rharafftwr 
of  the  conveyance  by  the  Commissioners,  and  the  indefisaaWe  qua- 
lity of  the  estate  thereby  conveyed  to  the  purchaser ;  and  I  do  so 
because  of  the  opinion  expressed  by  me  in  (yDomneU  ▼•  S^fot^ 
in  the  Court  of  Common  Fleas. 

I  assume  that  the  20  acres  in  question  in  this  case  are  part  of  the 

estate  of  Mr.  Hamilton,  which  was  the  subject  of  the  sak^  and 

:a1so  that  they  are  comprised  within  the  177  acres  conveyed  by  the 
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instrument  of  29th  July  1858.    It  is  admitted,  that  there  was  on  £.  T.  1867. 

JExehm  ChttM» 
incumbered    estate,  and   a  petition  bj  an  incumbranjser  to  the     ^.^ — n^-^-^ 

Inciimbered  Estates  Court,  praying  a  sale.    No  question  therefore  ^^ 

exists  as  to  the  jurisdiction.  Then  there  is  a  conveyance  by  two  borks. 
of  the  Commissioners,  under  the  seal  of  the  Court;  this  is  the 
mode  of  conveyance  prescribed  by  the  24th  section  of  the  Act. 
The  27th  section  enacts  that  every  $uek  conveyance  execuUd  as 
aforesaid  shall  be  effectual  to  pass  the  fee-simple  and  inheritance 
of  the  land  thereby  expressed  to  be  conveyed,  subject  to  such 
tenancies,  leases  and  under-leftses  as  shall  be  expressed  and  referred 
to  therein ;  but  save  as  aforesaid,  and  as  hereinafter  provided, 
discharged  from  all  former  estates,  rights,  titles,  charges  and 
incumbrances  whatsoever,  of  her  Majesty  and  of  all  other  per- 
sons. Now,  no  tenancy  or  lease  or  under-lease  is  expressed  or 
referred  to  in  this  conveyance  of  29th  of  July  1853.  It  is  there- 
fore an  effectual  conveyance  of  the  fee-simple  in  possession,  dis- 
charged of  the  lease  of  9th  of  March  1822,  and  of  all  other 
charges  and  incumbrances,  by  the  express  terms  of  the  27th  section. 
It  must  be  admitted  to  be  a  very  despotic  power  which  has 
been  conferred  on  the  Incumbered  Estates  Court,  and  perhaps 
it  justifies  the  strong  and  energetic  language  of  my  Brother  Moorb, 
in  his  very  able  judgment  in  the  Court  of  Queen's  Bench.  I 
certainly  did  myself  feel  the  monstrous  hardship  and  injustice  of 
selling  the  estate  of  one  man  to  pay  the  debts  of  another,  and 
that,  without  providing  any  means  of  redress,  or  of  compensation 
for  the  injured  party ;  and  I  confess  that  the  force  of  this  objection 
led  me  to  doubt  that  such  could  have  been  the  intention  of  the 
Legislature  when  creating  the  Incumbered  Estates  Court.  I  have 
never,  however,  doubted  the  competence  of  Parliament,  if  they 
considered  that  the  public  interest  and  welfare  required  it,  to 
create  a  Court  with  power  to  acyudicate  contrary  to  the  course 
and  spirit  of  the  Common  Law,  and  in  violation  of  the  just  rights 
of  individual  subjects  of  the  realoL  No  doubt,  particular  interests 
must  give  way  to  the  public  good;  but  this  would  not  absolve 
the  Legislature  from  the  duty  of  providing  compensation  from 
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£.  T.  1857.  the  pablic  purse  for  the  indivldoals  whose  rights  and  interests 

were  thus  invaded  and  sacrifloed,  in  fortheranoe  of  a  great  national 
object,  a  duty  which,  I  trust,  may  yet  be  performed.  When  tbe 
case  of  0*DowneU  ▼.  Ryan  was  before  the  Court  t>f  Common  Pleas, 
I  was  also  influenced  by  the  established  rule,  that  the  jurisdidioa 
of  the  Superior  Courts  of  Justice  cannot  be  ousted  withoot 
express  and  distinct  enactments  to  that  e£RBCt ;  and  I  then  thought 
that  if  such  were  the  intention  of  the  Legbkture  in  passing  the 
Act,  they  had  not  expressed  that  intention,  nor  had  they  used 
language  which  would  necessarily  imply  it.  However,  it  is  my 
duty  now  to  state  that  I  am  fully  satisfied,  upon  a  careful  con- 
sideration of  the  Act,  and  of  the  able  arguments  addressed  to  this 
Court,  that  it  was  intended  by  the  Legislature  to  invest  the 
Incumbered  Estates  Commissioners  with  this  despotic  power;  and 
I  am  of  opinion,  that  two  of  the  Commissioners  having  execnted 
the  conveyance  of  the  29th  of  July  1853,  in  the  form  and  manner 
prescribed  l^  the  Act,  the  title  of  the  plaintiff  under  it  is  inde- 
feasible. 

I  shall  now  say  a  word  as  to  the  principal  objection  made  to 
this  construction  of  the  Act.  It  is  said  the  23rd  section  was 
inserted  to  secure  tenants,  and  that  accordingly  it  directs  the 
Commissioners  to  ascertain  the  tenancies  of  the  occupying  tenants 
affeeting  the  lands  to  be  sold;  that  the  Commissioners  did  so 
in  this  case,  and  that,  having  done  so,  they  were  bound  to  sell 
subject  to  the  lease  of  9th  of  May  1822.  Now,  observe  the  terms 
of  the  23rd  section,  and  also  of  the  24th.  By  the  liSrd,  "  Tbe 
<'  Commissioners  shall,  where  and  so  far  as  they  shail  deem  neees* 
*^  sary  for  the  purposes  of  such  sale,  ascertain  the  tenancies,  dbc, 
^and  the  sale  shall  be  made  subject  to  the  tenancies  ascertained 
'*as  aforesaid."  The  24th  section  provides  that,  when  the  Com- 
missioners make  an  order  for  sale,  the  lands  shall  be  sold  ^nerai^ 
in  such  manner  as  the  Commissioners  shall  thinhJU^  and  the  con- 
veyance shall  express  or  refer  to  the  tenancies,  leases,  &c  (if  any), 
subject  to  which  the  sale  is  made.  These  sections  appear  to  c<mfer 
on  the  Commissioners  a  discretion  to  be  exercised  by  them  ss  to 
the  cases  in  which,  and  the  extent  to  which,  it  may  be  necettary 
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to  ascertain  the  tenancies  for  the  purposes  of  such  sale,  and  also  E.  T.  1857- 
to  determine,  in  each  case,  whether  they  should  sell  subject  to,     , * 

XBBINOTOR 

or  discharged  of,  any  given  lease  or  tenancy :  and,  consequently,  ^^ 

whether  any   particular  tenancy  or  sale  should  be  expressed  or 
referred  to  in  the  couTcyance;  and  I  see  nothing  to  limit  the 
exercise  of  that  discretion  as  to  time,  up  to  the  very  moment  of 
actual  sale  and  conveyance :  and,  observe,  the  56th  section  enables 
the  Commissioners  to  rescind  any  order  they  may  have  previously 
made.    I  would  ask,  would  not  the  24th  section  enable  the  Com- 
missioners, if  they  thought  it  right,   to  sanction  an  arrangement 
between  the  owner  and  tenant,  that  compensation  should  be  made 
in  respect  of  the  lease,  and  that  a  consent  should  be  entered  into 
for  that  purpose,  and  that  the  lands  should  be  sold  discharged  of 
the  lease?    And  may  we  not — perhaps  I  might  say  are  we  not, 
bound  here,  under  the  49th  section,  to  presume  that  some  such 
arrangement,  consent,  proceeding  or  act,  which  would  warrant  the 
conveyance,  has  been  made,  given  or  done  by  the  persons  author- 
ised to  make,  give  or  do  the  same,  before  this  conveyance  was 
executed  ?    And,  as  to  the  argument  pressed  on  us,  with  reference 
to  the  conflict  between  the  order  ascertaining  the  existence  of  the 
lease  of  9th  of  March  1822,  and  the  conveyance  by  the  Commis- 
sioners, it  appears  to  me  to  be  a  sufficient  answer  to  say  that,  if 
necessary,  we  should  presume  that,  before  the  execution  of  the  con- 
veyance, the  Commissioners  rescinded  the  order  ascertaining  the 
lease,  and  made  another  order  before  they  executed  the  conveyance, 
as  they  had  power  to  do  under  the  51st  sectipn.    But  it  has  been 
argued,  against  the  effect  of  the  49th  section,  that  it  does  not 
▼aHdate  the  conveyance  in  case  of  any  substantial  miscarriage, 
that  it  only  applies  in  cases  of  mere  informality.    I  think  it  quite 
impossible  so  to  construe  the  49th  section.    The  last  clause  of  it, 
which  is  relied  upon  for  this  argument,  was,  as  I  conceive,  plainly 
added  in  order  that  no  mere  informality  should  prevent  an  instru- 
ment executed,  in  pursuance  of  the  provisions  of  the  Act,  by  two 
Commissioners,  under  the  seal  of  the  Court,  from  having  the  con- 
clusive effect  given  to  it  by  the  previous  clause  of  the  section. 
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£.  T.  1867.       On  the  whole,  then,  my  opinion  is^  that  the  judgment  (^  the 
*   ■-»    "^^     Court  of  Queen's  Bench  ought  to  be  reTersed. 

BBRINOTOir 

xoRKS.  Ball,  J. 

The  plaintiff's  right  to  have  the  benefit  of  the  sale  made  to  him 
by  the  Incumbered  £states  Commissioners  has  been  encountered  by 
a  variety  of  objections  more  or  less  Icmnidable,  but  mainly  resolT- 
able  into  the  injustice  which  would  be  done  to  the  defendant,  if 
the  plaintiff  should  succeed  in  recoTcring  the  lands  in  this  ejectment 
discharged  from  the  defendant's  lease.  It  is  frcMn  this  circumstance 
inferred  that  it  could  not  have  been  the  intention  of  the  Legisla- 
ture to  prodoce  such  a  result;  and  it  is  relied  on  accordingly  that 
the  statute  should  be  so  construed  as  not  to  give  occasion  for  it, 
unless  it  be  found  to  contain  language  admitting  of  no  other  possiUe 
construction.  Now,  in  my  judgment,  the  language  of  the  statute, 
contained  in  the  several  sections  which  have  been  referred  to,  is 
plain  and  unequivocal,  and  admits  of  no  construction  but  the  one, 
viz.,  that  the  conveyance  to  the  plaintiff  frotn  the  Commiasioners 
has  given  to  him  the  fee-simple  at  the  lands,  discharged  from  the 
defendant's  lease. 

But,  to  advert  somewhat  more  at  large  to  the  objecUon,  it  is 
asked,  could  the  Legislature  have  intended  to  enact  anything  so 
unjust  as  that  a  tenant  should  be  stripped  of  his  property  through 
the  instrumentality  of  the  Incumbered  Estates  Court,  without  being 
afforded  any  compensation,  or  any  means  whatever  of  redress  ?  To 
this  inquiry  the  answer  is  plain  and  simple,  that  the  L^islature 
intended  no  such  thing ;  but,  on  the  contrary,  intended  the  reverse. 
The  provisions  of  the  Incumbered  Estates  Court  Act,  and  more 
especially  the  extensive  powers  conferred  by  it  on  the  Conunis- 
sioners,  have  been  made  the  subject  of  invective  at  the  Bar,  and 
terms  almost  opprobrious  have  been  used  in  the  discussion  of  a 
purely  legal  question ;  but  can  the  circumstances  under  which  this 
tribunal  came  into  existence  be  forgotten?  The  Legislature,  in 
creating  the  Incumbered  Estates  Court,  did  so  deeming  it  a  neoes- 
saiy  evil.  Such  was  the  condition  of  a  large  proportion  of  thf 
landed  proprietors  of  Ireland  at  that  period,  with  their  estates  all 


COMMON  LAW  REPORTS.  811 

but  unsaleable,  from  the  amount  and  complication  of  the  incum-  E.  T.  1857* 

JEsieh.  Cham. 
brances  affeeting  them,  that  it  had  become  absolutely  necessary     « ^ ' 

XRBINOTOCI 

to  resort  to  proceedings  quite  undefensible  under  ordinary  circum-  ^^ 

stances;  accordingly,  the  Legislature  framed  a  measure  calculated,      xobkb. 
as  was  believed,  for  the  attainment  of  the  desired  object,  by  facili- 
tating the  sale  and  transfer  of  incumbered  estates  to  a  class  of 
new  proprietors.    In  framing  this  statute,  they  provided,  1^  every 
available  means  which  legislation  could  afford,  against  the  risk 
of  such  injustice  occurring  to  lessees  and  others,  as  iS  complwied 
of  in  this  case;  keeping  in  view,  at  the  same  time,  the  object 
announced    by  the  title  and    preamble  of   the  statute,  viz.,  to 
fieusilitate  the  sale  and  transfer  of  incumbered  estates.    For  this 
purpose,  the  utmost  care  and  caution  appear  to  have  been  exer- 
cised by  the  framers  of  the  Act,  in  the  several  sections  which 
have  been  referred  to,  to  secure  the  interests  of  lessees,  when  the 
estates  of  lessors  should  come  to  be  sold  by  the  Commissioners. 
But  when  it  is  asked,  why  did  not  the  statute  provide  against 
the  possibility  of  mistakes  being  made  in  carrying  out  its  enact- 
ment? the  answer  is  supplied  by  the  impossibility  of  constituting 
a  tribunal  (such  as  never  existed  upon  earth)  which  should  never 
be  liable  to  fall  into  error.    And  if,  again,  it  is  asked,  in  case  of 
the  mistake  being  committed  (such  as  has  occurred  in  this  instance), 
of  selling  an  estate  discharged  from  a  lease,  when  the  sale  should 
have  been  had  subject  to  it,  why  should  the  lessee,  who  has  been  in 
no  manner  of  default,  or  to  blame  in  the  transaction,  be  stripped  of 
his  property,  and  the  purchaser  be  saved  harmless?  the  answer 
is,  that  if  it  were  not  so,  the  statute  would  utterly  defeat  itself; 
for  who  would  purchase  in  the  Incumbered  Estates  Court,  if  the 
lands,  for  which  he  had  paid  his  money  and  obtained  his  conveyance, 
were  liable  to  be  taken  from  him,  in  the  event  of  the  Commis- 
sioners having  made  some  slip  or  mistake  in  their  proceedings  ?  for, 
recollect,  a  purchaser  in  the  Incumbered  Estates  Court  (unlike  the 
Court  of  Chancery  in  this  respect)  has  no  means  afforded  him  of 
ascertaining  the  regularly  or  validity  of  the  proceedings  to  a  sale ; 
he  goes  into  the  Court,  bids  for  the  estate,  is  dedared  the  pur- 
chaser and  obtains  his  conveyance;  and  beyond  this,  he  is  not 
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E.  T.  1857-  empowered  to  interfere  in  the  matter.    Then  can  it  b&  sapposed 

Exdi.  Cham. 

< ^— '      that  the  Legislature,  in  firaming  this  Act,  intended  (as  its  title  and 

^^  preamble  announce)  ^  to  facilitate  the  sale  and  transfer  of  incom- 

XOBKB.  bered  estates,**  could  have  meant  to  do  so,  by  inviting  persons  to 
purchase,  and  then  leave  them  at  the  mercy  of  any  accident, 
whereby  irregularity  or  error  might  occur  in  the  proceedings  of 
the  Commissioners,  over  which  the  purchasers  could  exeidse  no 
control?  There  can  be  no  difficulty  in  pointing  out  instances 
wherein  the' proceedings  of  the  Court  may,  by  possibility  (through 
mistake  or  abuse),  be  productive  of  injustice  or  loss  to  lessees  or 
incumbrancers,  and  for  which  the  statute  affords  no  means  of 
redress.  Such,  however,  are  exceptional  cases;  and,  it  must  be 
borne  in  mind,  that  laws  are  framed  for  the  ordinary  requirements 
of  society,  and  not  for  exceptional  occurrences,  which,  either  from 
not  having  been  foreseen  at  the  time,  or  not  having  been  capable 
of  being  met  consbtently  with  the  paramount  object  of  the  Legis- 
lature, have  been  left  unprovided  for  by  the  statute. 

Then  what  is  the  plaintiff's  title  to  recover  in  this  action? 
Simply  his  conveyance  of  the  lands,  from  the  Commissioners,  without 
any  mention  theroin  of  the  defendant's  lease,  as  directed  by  the 
24th  section  of  the  Act,  and  consequently,  by  the  express  enact- 
ment of  the  27th  section,  discharged  therofrom.  But  objections  are 
made,  going  behind  this  conveyance  from  the  Commissioners ;  and 
irregularities  aro  pointed  out  in  the  proceedings  to  the  sale.  It 
is  rolled  on  that,  in  point  of  fact,  the  lands  in  the  defendant's 
lease  wero  never  actually  sold  by  the  Commisrionera,  and  conse- 
quently should  not  have  been  included  in  the  conveyance;  and 
other  irregularities  are  suggested,  of  the  like  import.  But  to 
this  and  all  such  objections,  the  ready  answer  is  affiirded  by 
the  49th  section,  whereby  every  conveyance  firam  the  Commis- 
sioners is  enacted  to  be,  ^*for  all  purposea"  (not  evidence,  butX 
«<  conclusive  evidence  that  every  application^  proceeding,  consoit 
^and  act  whatsoever,  which  ought  to  have  been  made,  given  or 
'Mono  previously  to  the  execution  of  such  conveyance^  has  been 
«( made,  given  and  done  by  the  persons  authorised  to  make,  give 
*'and  do  the  same*".    But  furthermore,  the  decision  of  the  Court 
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of  Exebeqwr,  in  RmtUdge  t.  Hood  (a),  is  upon  the  very  point,  E.  T.  1857. 

and  establishes  that  the  question  in  these  cases  is  not  whether     v-— ^^ *' 

the  proceedings  were  regularly  conducted   or  not,   but  whether  ^^ 

the  Commissioners  had  jurisdiction  to  act  in  the  matter?    ''This      borkk. 

''was  clearly  a  case,"  says  Pbnnefathsb,  B.,  "within  their  joris- 

"  diction ;  they  had  an  estate  of  inheritance  to  sell,  and  an  incum*  ^ 

^  brance  affecting  or  purporting  to  affect  that  estate,  and  it  was 

"  their  province  to  determine  whether  or  not  that  was  a  subsisting 

"incumbrance;  and  their  decision  upon  that  point  is  not  to  be 

"questioned  by  any  other  Court,  or  in  any  manner  whatever." 

No  matter  what  their  decision  may  have  been,  right  or  wrong, 

as  to  the  substance  of  an  incumbrance,  a  conveyance,  executed  by 

any  two  of  them,  says  Pennefathsr,  B.,  gives  a  good  title  against 

all  the  world. 

It  has  been  objected  further  (though  my  Brother  Moore,  in 
his  judgment  below,  considered  that  the  position  was  not  maintain- 
able),  that  the  terms  of  the  conveyance  from  the  Commissioners 
did  not  necessarily  import  the  grant  of  an  estate  in  possession; 
and  it  was  thence  inferred  that  it  was  open  to  the  defendant 
to  show  that  his  lease  was  a  subsisting  interest  when  the  con- 
veyance was  executed,  and  consequently  that  an  estate  in  reversion 
only,  and  not  in  possession,  passed  thereby  to  the  purchaser :  to 
aU  of  which  the  27th  section  affords  an  answer  3  for  if,  as  enacted 
by  that  section,  "  every  conveyance  executed  by  the  Commissioners 
"  shall  be  effectual  to  pass  the  fee-simple  and  inheritance  of  the 
"  lands  thereby  expressed  to  be  conveyed,  subject  to  such  leases,  Ac, 
"  as  shall  be  expressed  or  referred  to  therein,  but  discharged  from 
"  all  other  estates,  right  and  title  whatsoever,"  it  follows  that,  as 
there  is  no  lease  whatever  expressed  or  referred  to  in  this  con- 
veyance, the  lands  passed  to  the  plaintiff  discharged  from  all 
leases;  and  consequently  an  estate  of  inheritance  in  possession, 
and  not  in  reversion,  vested  in  the  plaintiff  by  virtue  of  the  con- 
veyance* 

Without  adverting  in  detail  to  the  other  objections,  every  one  of 
which  is  met  by  some  one  or  more  of  the  sections  of  the  Act,  I 

(tf)  3  Ir.  Com.  Law  Bep.  467. 
VOL.  6.  40  h 
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E.  T.  1857.  will  repeat,  aa  I  began,  that  the  policy  of  the  Incnmbered  Estates 

Exchm  OhoM, 
Vi^-y    /     Statute,  and  its  declared  object,  being  to  encourage  purchasers 

B  AHINOT  ON 

^  by  facilitating  the  sale  and  transfer  of  incumbered  estates,  that 

KORKE.  policy  must,  in  my  judgment,  be  held  paramount  in  the  oonstnic- 
tion  of  the  statute ;  and  if  the  interests  of  lessees  or  others  (notwith- 
standing all  the  appliances  and  means  provided  by  the  Legislatve 
for  their  protection)  shall  (as  in  the  present  instance)  be  found 
irreconcilable  with  the  rights  of  purchasers,  the  latter  must  prevul, 
and  the  purchaser  must  hold,  in  its  complete  integrity,  the  property 
which  has  been  conyeyed  to  him  by  the  Commissioners. 

I  therefore  am  of  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  ought  to  be  reversed. 

BXCHABDS,  B. 

The  plaintiff  in  this  case  is  a  purchaser  of  land  sold  in  the 

Incumbered  Estates  Court.    It  is  not,  I  believe,  disputed,  at  least 

• 

it  was  not  seriously  questioned  in  the  Court  below,  that  the  land 
conveyed  to  the  plaintiff  by  the  Commissioners  comprises  the  loetu 
in  quo  for  which  this  ejectment  has  been  brought ;  indeed  the  map 
annexed  to  the  conveyance  puts  that  matter  out  of  all  doubt.    The 
defendant,  however  insists  that  the  plaintiff  has  no  right  to  recover 
what  he  seeks  in  this  action ;  for  he  says  that  he  (the  defendant) 
holds  the  locus  in  quo  under  a  lease  mAde  to  him  by  the  owner 
of  the  land,  bearing  date  the  29th  of  March  1822,  being  long  prior 
to  the  conveyance  from  the  Commissioners,  which  is  dated  6th  of 
May  1853.    In  the  conveyance  from  the  Commissioners,  no  mention 
is  made  of  the  defendant's  lease ;  on  the  contrary,  the  land  ia  mani- 
festly conveyed,  or  intended  to  be  conveyed,  to  the  plaintiff  in  fee- 
simple  in  poueuion^  uid,  of  course,  disdiarged  altogether  of  the 
defendant's  lease;  and  thus  the  question  between  the  parties  is 
brought  to  this  short  point,  viz.,  whether  the  Commissionen  had 
power  to  convey  the  land  in  the  manner  expressed  by  their  convey- 
ance ?    And  that  being  in  fact  the  only  point  in  the  case,  I  ahould 
not  think  it  necessaiy  (if  it  were  not  that  the  judgment  below  has 
been  against  the  plaintiff)  to  do  more  than  to  read  some  half  doaea 
sections  out  of  what  has  been  called  the  Incumbered  Estates  Act, 
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vi2.,  the  12  &  13  Vie^  c.  77;  and  so  doing,  and  calling  particnlar  £.  T.  1857. 

-,         ,         ,                      -,         -        --.,,,*      Exeh.  Cham. 
attention  to  the  27th  and  49th  sections  of  that  Act,  I  shonld  rest     ^-^.-^ 

satisfied,  without  occupjring  public  time  bj  assigning  other  reasons  ^^ 

in  snstainment  of  the  opinion  which  I  have  formed  in  this  case ;       bobkb. 

but,  in  deference  to  the  opinions  entertained  and  expressed  by  others 

in  the  Court  below,  I  feel  bound  to  go  a  little  more  fallj  into  the 

subject. 

With  regard  to  some  topics,  which  I  consider  rather  of  a  popular 
than  a  legal  character,  but  which  have  been  very  strenuously 
pressed  upon  the  Court,  I  do  not  propose  to  say  much.  We  have 
more  than  once  heard  of  the  flagrant  injustice  of  investing  any 
tribunal  with  a  power  to  sell  and  convey  one  man's  estate  to 
pay  another  man's  debts ;  and  other  such  like  extreme  views  have 
been  pressed  in  the  argument.  For  the  satisfaction  of  the 
public,  however,  and  of  this  Court,  I  may  possibly  be  allowed  to 
state  (having  been  myself  a  Commissioner  of  the  Incumbered 
Elstates  Court),  that  the  Judges  of  that  Court  do  act  in  the 
very  opposite  way  to  that  supposed  or  suggested  in  the  argument ; 
they  consider  it  their  duty,  as  assuredly  it  is,  most  scrupulously 
to  look  into  the  title  of  every  estate  that  is  brought  before  them, 
and  to  sell  no  estate  but  the  estate  of  the  right  party.  I  admit, 
however,  that  the  Commissioners,  with  all  their  care  and  caution, 
may  err  in  their  judgment,  like  all  other  human  tribunals;  but 
wherever  there  is  an  error  or  mistake  in  the  sale  of  an  estate, 
whether  in  Chancery  or  in  the  Incumbered  Estates  Court,  or  else- 
where, one  innocent  party  must  suffer ;  this  cannot,  in  the  nature 
of  things,  be  prevented. 

Suppose  an  estate  is  sold  in  Chancery  for  £100,000,  and  that  the 
purchaser,  and  those  acting  for  him,  take  all  the  care  in  their  power 
to  see  that  he  has  got  a  good  title,  he  may  nevertheless  have  his 
title  impeached  at  a  subsequent  period,  and  may  find  that  with 
all  his  care  he  must  surrender  up  his  bargain.  In  vain  he  goes 
to  the  Court  of  Chancery  for  his  £100,000;  that  is  all  gone; 
it  has  been  applied  to  pay  the  debts  of  the  defendant  in  the  cause, 
who  had  been  the  assumed  owner  of  the  estate.  If  that  be  not 
selling  one  man's  estate  to  pay  the  debts  of  another,  it  is  certainly 
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E.  T.  1857.  taking  one  man's  money  (which  was  as  good  to  him  as  hia  estate) 

Exck.  Chaiu 

to  pay  another  man's  debts.    Suppose  again  that  a  will  is  proved, 

and  probate  granted,  and  that  the  executor  named  therein  sella 

a  chattel  interest  of  the  deceased,  worth  £50,000,  say  a  term  of 

1000  years,  and  distributes  the  proceeds ;  and  sappose  that  anba^ 

quently  a  later  will  turns  up,  of  which  probate  is  duly  granted, 

the  former  probate  being  recalled,  there  it  is  the  rightful  owner 

of  the  estate  who  loses  his  property,  and    he  loses  it  just   as 

irretricTably  as  if  the  sale  had  taken  place  in  the  Incumbered 

Estates  Court,  instead  of  by  private  contract  with  the  first  ezecntor  ; 

but  the  purchaser  in  that  case  is  all  safe,  and  he  is  made  sale 

by  the  general  law  of  the  land,  and    without    the  aid  of  the 

Incumbered  Estates  Court.    Some  may  think  that  it  is  the  vendee 

who  ought  to  bear  the  loss  whenever  a  mistake  occurs,  he  being 

bound,  on  the  principle  of  caveat  emptor^  to  take  care  of  himself. 

Others  think  that,  with  regard  to  judicial  sales,  a  Court  (or  tribunal, 

if  that  name  be  preferred)  might  be  constituted,  which,  by  great 

care,  and  with  proper  guards,  and  being  iuTeated  with  very  large 

powers  in  respect  to  the  investigating  of  titles,  might  be  safely 

trusted  with  a  jurisdiction  such  as  that  ckimed  for  the  Incumbered 

Estates  Court,  and  that  it  would  be  conducive  to  the  public  interesto 

that  such  a  jurisdiction  should  exist. 

Without,  however,  taking  upon  myself  to  express  any  opinion  in 

the  abstract  upon  so  purely  speculative  a  question,  I  would  take 

leave  to  observe  that,  at  the  time  of  the  passing  of  the  12  ft  13 

Ftc,  the  landed  property  of  Ireland  was  in  a  very  lamentable  state, 

and  the  unfortunate  persons  who  had  charges  and  incumbrances 

upon  property  so  circumstanced  were,  many  of  them,  in  as  helfdess 

and  destitute  a  condition  as  can  well  be  imagined,  unable  to  get 

either  the  interest  or  principal  of  their  demands.     Considering  thoae 

things,  and  considering  that  the  Court  of  Chancery  was  not  a 

tribunal  from  which  any  very  summary  relief  was  to  be  looked 

ibr  at  that  time,  the  Legislature  thought  it  right  to  pass  the 

Incumbered  Estates  Act ;  under  which,  I  am  happy  to  say,  in  the 

short  space  of  seven  years,  incumbered  property,  amounting  in  value 

to  I  believe  upwards  of  19  millions,  has  been  sold,  and  unfortunale 


COMMON  LAW  REPORTS.  317 

incumbrancers  and  creditors  relieved  in  a  way  and  to  an   extent  E.  T.  1857< 

Eweh.  Cham* 

that  I  am  satisfied  they  could  not  have  been,  bj  any  other  means      — ^. 

known  to  the  law,  in  a  much  longer  period,  if  at  dl.  e«iijoto» 

But  I  shall  not  waste  time  in  considering  further  the  policy  that  bobke. 
may  have  led  to  the  passing  of  the  Incumbered  Estates  Act,  or 
to  the  conferring  on  the  Judges  appointed  to  carry  out  that  admir- 
ably framed  and  most  useful  statute  the  very  large  powers  which 
have  been  claimed  for  them.  Suffice  it  to  say,  that  Parliament 
considered  that  the  well-being  of  this  part  of  the  British  empire 
required  that  such  an  Act  should  be  passed,  and  the  Act  was 
passed  accordingly,  the  provisions  of  which  it  is  now  our  duty  to 
interpret,  and  to  interpret  merely.  But,  before  attempting  to  do 
that,  I  would  propose  to  take  a  short  retrospective  view  of  the  state 
of  the  law,  as  bearing  on  this  subject,  at  the  time  of  the  passing  of 
the  12  ds  13  Vic.;  and  that  I  propose  to  do,  because  a  previous 
Act,  which  passed  the  Legislature  about  a  year  before,  appears  to 
me  to  throw  considerable  light  upon  the  questions  that  we  have  now 
to  consider.  The  Act  to  which  I  allude  is  the  1 1  &  12  Fife.,  passed 
in  the  month  of  August  1848,  and  was  entitled  "An  Act  to 
Facilitate  the  Sale  of  Incumbered  Estates  in  Ireland.*'  By  that 
Act  of  Parliament,  it  was  competent  to  the  owners  of  incumbered 
estates,  and  to  parties  having  incumbrances  on  estates  in  Ireland, 
by  the  means  provided  by  that  statute,  to  bring  all  such  incumbered 
estates  to  sale  by  what,  it  was  then  hoped,  would  prove  a  short  and 
summary  process ;  and,  as  the  most  likely  mode  of  attaining  that 
end,  the  Legislature  of  that  day  in  its  wisdom  thought  it  right 
to  confer  upon  all  parties  desirous  of  availing  themselves  of  that 
law  the  privilege  of  having  their  proceedings  carried  on  in  the 
High  Court  of  Chancery,  which,  no  doubt,  it  was  then  supposed 
(that  being  one  of  the  old  and  long-established  tribunals  of  the 
country,  as  well  as  the  highest  in  rank,  and  having  a  staff  of  Mas- 
ters and  officers  ready  to  set  to  work  at  any  moment)  would 
facilitate  and  accelerate  all  proceedings  that  might  be  taken  under 
that  statute.  Now,  that  Act  of  Parliament  was  of  a  two-fold  cha- 
racter; and  without  going  through  all  its  provisions  in  detail,  I  may 
state  that  it  provided  for  sales  of  property  which  incumbered  owners 
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£.  T.  1857.  or  their  creditors  might  think  fit  to  effect^  toUhatd  the  order  of  the 
Exch,  Cham%  ^ 
. Court,  as  well  as  for  sales  to  be  efi*ected  through  the  medium  of  the 

^^  Court  itself.    With  respect  to  sales  to  be  effected  without  the  order 

BOBKE.  of  the  Court,  the  30th  section  confers  that  power  oq  the  owner, 
after  the  service  of  certain  notices,  and  on  complying  with  oertaiB 
provisions  specified  in  that  Act ;  it  authorises  the  owner  to  convej 
the  property  which  he  has  so  agreed  to  sell  to  a  purchaser,  the  pur- 
chase-money, however,  being  previously  lodged  in  Court ;  and  by 
the  31st  section  a  like  power,  after  the  service  of  oertain  notices, 
is  given  to  an  incumbrancer,  and  in  that  case  the  incumbrancer, 
and  he  alone,  is  to  be  the  conveying  party ;  but  in  that,  as  in  the 
former  case,  the  purchase-money  must  be  lodged  in  bank  before 
the  conveyance ;  and  by  the  43rd  section  of  that  Act,  the  operadoo 
of  a  conveyance  upon  a  sale,  without  the  order  of  the  Court,  is 
defined ;  and  it  will  be  found  that  a  conveyance  by  the  person  selling, 
whether  the  owner  or  an  incumbrancer,  *'  and  without  the  execution 
of  such  conveyance  by  any  other  person,**  is  made  an  effectual  dis- 
position of  the  land  against  all  parties  named  in  and  bound  by  the 
notice  required  by  the  Act;  and  then,  with  reference  to  all  other 
persons  (I  may  say  with  reference  to  the  world  at  large),  we  find, 
at  the  close  of  that  section,  the  following  provision  : — **  And 
'*fi?om  and  after  the  expiration  of  five  years  from  the  time  of 
"  the  payment  of  such  purchase-»money  into  the  Bank  of  Irdand 
''as  aforesaid,  such  conveyance  shall  have  the  same  operation  as 
*'if  the  sale  and  conveyance  had  been  a  sale  and  conveyance 
"  under  the  order  of  the  Court,  under  the  provisions  hereinbefore 
**  contained."  And  then  follows  the  44th  section,  which  is  in  these 
words : — <'  Provided  always,  and  be  it  enacted,  that  a  conveyance 
**  without  the  order  of  the  Court,  as  aforesaid,  shall  not  prejudice  or 
«<  affect  any  estate,  right  or  interest,  other  than  the  estates,  rights 
''  or  interests  against  which  such  conveyance  is  made  effectual  upon 
*'  the  payment  of  the  purchase-money  into  the  Bank  of  Ireland  as 
"  aforesaid,  in  case  an  entry,  action,  distress  or  suit  shall  be  made 
''or  brought  on  or  in  respect  of  such  other  estate,  right  or  interest, 
'*  before  the  expiration  of  such  Jive  years  as  aforesaid ;  and  it  shall 
''be  lawful  for  any  person  claiming  any  such  estate,  right  or. interest 
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^*  in  the  land  or  lease  comprised  in  sach  eonveyance,  to  apply  to  the  E.  T.  1857< 
**  Court  by  petition  in  a  summary  way ;  and  the  Court  may,  upon  ^^  \-  *' 
^'  such  petition,  order  that  a  sum  be  set  apart  out  of  the  purchase-  ^ 

'*  money  in  respect  of  such  estate,  right  or  interest,  or  to  answer      robke. 
"  any  claim  in  respect  of  such  estate,  right  or  interest,  or  to  answer 
any  claim  in  respect  thereof;  or  to  be  applied  by  way  of  payment 
in  purchase  of  or  compenMaiioH  for  the  same,  as  the  Court  may 
"  think  fit." 

And  now  let  us  see  what  is  to  be  the  operation  and  effect  of  a 
conveyance  where  the  sale  is  had  by  the  order  of  the  Court ;  for 
that  is  necessary,  in  order  to  understand  the  particular  import  of  the 
provisions  to  which  I  have  last  called  attention :  and  that  brings 
zne  back  to  the  27th  section  of  the  Act,  which  is  in  these  words : — 
<<  And  be  it  enacted,  that  the  assurance  of  the  land  or  lease  sold 
by  order  of  the  Court  under  this  Act  shall  be  made  in  such  form 
in  all  respects  as  the  Master  shall  direct;  and  that  the  Master 
*'  shall  execute  the  same,  and  execution  thereof  by  any  other  party 
*' shall  not  be  necessary  for  the  validity  thereof:  nevertheless,  it 
''shall  be  lawful  for  the  Master  to  direct  or  authorise  any  other 
persons  to  execute  the  same,  for  the  purpose  of  covenanting  for 
title,  or  for  the  production  of  title-deeds  and  evidences,  or  other- 
wise; and  the  assurance  shall  be  made  to  the  purchaser,  his 
**  heirs,  executors,  administrators  and  assigns,  as  the  case  may 
be,  or  as  he  shall  direct ;  and  in  case  the  assurance  so  executed 
shall  be  a  conveyance  upon  a  sale  of  land  under  this  Act,  the 
«<  same  shall  be  effectual  to  pass  the  land  thereby  expressed  to  be 
conveyed,  and  the  fee-simple  and  inheritance  thereof,  to  the 
uses  and  in  manner  therein  limited  and  expressed,  discharged 
"  from  all  former  and  other  estates,  rights,  titles,  charges  and 
incumbrances  whatsoever  of  her  Majesty,  her  heirs  and  suc- 
cessors, and  of  all  other  persons  whomsoever,  save  and  except 
such  charges  and  incumbrances,  if  any,  as  shall  be  thereby 
excepted,  or  expressed  to  be  or  to  remain  charged  upon  such 
''land,  and  except  also  as  hereinafter  provided.'* 

Having  read   those   sections  and  the  Act  very  carefully  all 
through,  I  cannot  say  that  I  entertain  a  doubt  as  to  the  effect  of 
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ES.  T.  I857«  a  oonv^aiioe  under  (hat  statute,  tba  11  &  12  Vie^  wbicb  was  in 

full  force  at  the  time  when  the  12  &  13  Vie*  wia  passed.  I  am 
very  clearly  of  opinion  that  a  conveyance  under  that  Aet^  of  land 
sold  by  order  of  the  Court,  would  pass  the  fee>8imple  of  the  land 
so  oonyeyed,  diseharged  from  any  estate  which  her  Majesty  or 
any  other  person  might  have  in  the  land;  and  a  sale  without 
the  order  of  the  Court  would  have  the  1^  effect  at  the  ezpiration 
of  a  limited  term,  assuming  the  provisions  of  the  Act  to  be  eom- 
plied  with.  If  there  could  be  a  doubt  as  to  the  true  meaning  of 
the  words  used  in  the  27th  section,  the  qualified  character  of  the 
title  given  for  a  limited  time  to  a  conveyance  where  the  sale  took 
place  without  the  order  of  the  Court)  and  the  time  allowed  for 
adveiBe  claimants  to  come  in  and  prefer  their  claims^  as  provided 
for  by  the  44th  section,  makes  that  matter,  in  my  opiaaoa,  too  plain 
for  argnment 

There  is,  however,  in  this  Act  (1 1  &  12  Fie.),  an  expreas  saving 
for  lessees.  And  inasmuch  as  there  were  no  provimons  intiodaeed 
into  that  Aet,  authorising  the  Court  of  Chancery  to  go  into  an 
investigation  of  the  rights  or  titles  of  the  lessees  or  tenants  of 
the  lands  sold,  it  was  thought  necessary,  and  rightly  so,  on  account 
of  the  sweeping  character  of  the  27th  section,  and  the  effect  which 
the  terms  used  therein  must  have  in  regard  to  the  estate  and 
interest  of  every  tenant  not  specially  saved  by  the  conveyance,  to 
qualify  the  27th  section  by  the  following  proviso,  being  section  28, 
and  which  is  in  these  words : — ^'  Provided  always,  and  be  it  enacted, 
**  that  no  such  assurance  as  aforesaid  shall  prejudice  or  affect  the 
*^  rights  of  any  lessee,  tenant  or  occupier  in  possession,  nor  tiie 
^*  rights  of  any  lessee  or  under-lessee  at  a  rent,  subject  to  whose 
^  lease  or  under-lease  the  petitioning  owner  or  incumbrancer  ap- 
"  plying  to  the  Court,  under  this  Act,  shall  be  an  owner  or  inenm- 
*'  brancer,  nor  any  right  of  common,''  &c. 

Such  are  some  of  the  important  provisions  ai  this  first  Incum- 
bered Estates  Act ;  and  considering  the  powers  which  were  thexebj 
given  to  the  Court  of  Chancery  and  to  the  Masters  of  that  Coaft» 
it  may  appear  strange  that,  during  the  year  that  elapsed  poor  to 
the  12  &  13  Fie,  no  sale  should  ever  have  taken  pfaM)e  under  it. 
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How  that  happened  I  cannot  undertake  to  say;  but  I  know  that  H.  T.  ISST* 
one  case  was  sought,  but  ineffectuallj,  to  be  brought  within  its     ^ — Iv —  ' 
operation;  that  case,  however,  was  subsequently  transferred  to  the  ^ 

Incumbered  Estates  Court,  and  the  property  was  there  sold,  and  the       eobks. 
purchase-money  distributed. 

Having  now  briefly  called  attention  to  the  state  of  the  law  at  the 
time  of  the  passing  of  the  12  &  13  Fte.,  it  occurs  to  me  that  no  one  < 
can  have  any  great  difficulty  in  seeing  that  some  very  important 
provisions,  and  provisions  touching  the  very  subject  we  have  now 
to  eonsider,  were  introduced  into  the  last  Act,  which  were  not  in 
the  former ;  and  principally,  a  new  tribunal  altogether  was  estab- 
lished for  the  carrying  out  of  its  provisions. 

But  with  reference  to  the  effect  of  a  conveyance  as  to  barring  all 
outstanding  estates  or  titles  generally,  the  same  language,  no  doubt, 
is  retained  in  the  27th  section  of  the  12  &  13  Ptc,  as  we  find  in 
the  27th  section  of  the  11  &  12  Vie. ;  and  that  because,  as  I  presume, 
no  words  could  be  found  in  the  English  language  more  expressive  for 
the  purpose  intended.  I  shall  by-and-by  have  occasion  to  speak  of 
the  difference  of  the  two  sections  as  to  leases  and  tenancies.  But  I 
am  now  dealing  with  outstanding  estates  and  titles  generally,  whether 
in  her  Majesty  or  in  a  subject,  for  all  are  equally  barred ;  and  I 
wish  to  keep  the  subject  of  leases,  and  of  all  other  general  out- 
standing estates,  distinct.  With  regard,  however,  to  the  provisions 
of  the  former  Act,  it  might  well  be  argued,  as  it  has  been  in  this 
case,  that  although  the  conveyance  is  no  doubt  to  have  the  very 
large  operation  expressed  by  the  27th  section,  yet  that  there  is 
nothing  in  the  Act  of  Parliament  which  would,  in  terms  at  least, 
relieve  the  purchaser  firom  the  necessity  of  showing  and  proving 
that  the  property  sold  (and  there  might  under  that  Act  be  a  sale 
without  the  order  of  the  Court,  as  I  have  ah:eady  shown)  was  so 
circumstanced  as  to  incumbrances  or  otherwise,  as  to  come  in 
strictness  within  the  jurisdiction  of  the  Court  under  that  Act.  I 
can  well  suppose  a  difficulty  of  that  kind  occurring  to  the  mind  of 
an  astute  and  cautious,  or  possibly  over-cautious.  Conveyancer. 

But  the  Legislature,  in  framing  a  new  law  on  the  subject — a  law 
which  (regard  being  had  to  the  state  of  the  country  at  that  time^ 
VOL.  6.  41  >• 
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H.  T.  1857.  and  to  the  state  of  the  busineaa  of  the  Coart  of  Gbanoery  at  that 

ExCh.    ChtIMm 

>■  -V  '^'     time»  and  to  the  proved  inefiecttye  character  of  the  former  Act)— it 
^^  was  of  the  utmost  consequence  should  be  made  a  practical  measore. 

BOBKX.  I  say  the  Legislature,  as  it  may  well  be  supposed,  under  sadi 
circumstances,  resolved  to  correct  the  imperfections  in  the  fbrmv 
Act,  and  to  put  out  of  all  doubt  the  title  of  a  purchaser  buying  in 
the  Incumbered  Estates  Court ;  and  accordingly,  not  only  is  the  con- 
veyance by  the  Judges,  or  Commissioners,  as  they  are  called,  of  that 
Court,  made  *'  effectual  to  pass  the  estate  which  they  so  convey,  and 
.that,  as  I  have  already  said,  against  the  Queen  as  well  as  all  othen, 
but  by  the  49th  section — a  new  section  not  to  be  found  in  the  former 
Act — the  purchaser  is  relieved  from  all  apprehension  of  being 
at  any  time  thereafter  obliged  to  go  a  particle  behind  his  oonv^- 
ance  in  order  to  assert  or  defend  his  title.  Now  see  what  the  49th 
section  is ;  it  is  in  these  words : — "  And  be  it  enacted  that  eveiy 
<<  conveyance  and  assignment  respectively  executed  as  required  by 
"this  Act,  and  eveiy  order  for  partition  or  for  ezchaage,  or  for 
"  division  and  allotment,  made  by  the  Commissioners,  under  thiar 
seal,  shall,  for  all  purposes,  be  conclusive  evidence  that  every 
application,  proceeding,  consent  and  act  whatsoever  which  ought 
'^  to  have  been  made,  given  and  done  previously  to  the  execution 
"  of  such  conveyance  or  assignment,  or  the  making  of  such  order 
<*  respectively,  has  been  made,  given  and  done  by  the  persons 
*' authorised  to  make,  give  and  do  the  same;  and  no  such  con* 
**  veyance,  assignment  or  order  shall  be  impeached  by  reason  of  any 
"  informality  therein." 

It  has  been  argued  that  the  words  used  in  the  latter  part  of  that 
section,  viz.,  that  no  "  informality "  in  the  conveyance  should 
render  it  liable  to  be  impeached,  ought  to  cut  down  the  generality 
of  the  terms  used  in  the  previous  part  of  the  section,  and  to  limit 
the  operation  of  the  whole  section  to  "  informalities "  merely :  with 
those  who  think  there  is  anything  in  that  argument^  I  seaieely 
kpow  how  to  reason,  because  if  the  language  of  the  statute  be 
not  of  itself  sufficient,  I  would  have  no  hopes  hj  any  argument 
of  mine  to  bring  round  others  to  think  as  I  do  <m  that  sulgeet; 
for  I  admit  my  inability,  by  any  form  of  laoiguage,  to  add  foree  or 
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clearness  to  the  words  which  I  baye  last  read.    But  regard  being  H.  T.  1857. 
had  to  the  omission  of  this  section  from  the  previous  Act,  and     — !> *' 

IRRRTN  f^  nroTV 

to  its  introduction  into  the  later  Act,  and  to  the  comprehensive 

and  "  conclusive  **  character  of  the  terms  of  the  section  itself,  I       bobkx. 

would  ask  any  candid  reasoner  what  other  meaning  can  fairly 

be  given  to  those  two  sections,  the  27th  and  49th  taken  together, 

than  that  contended  for  on  the  part  of  the  plaintiff  in  this  case  ? 

I  come  now  to  another  point  in  the  argument,  which,  as  I  under- 
stand, is  put  thus : — ^It  is  said,  admitting  for  argument  that  the 
conveyance  should  have  the  effect  that  I  have  been  contending 
for,  still  the  defendant  in  this  case  being  a  mere  lessee,  and  not 
otherwise  claiming  any  adverse  estate  in  the  lands,  he  is,  in  virtue 
of  certain  provisions  in  the  statute,  entitled  to  rely  upon  his  lease, 
though  not  mentioned  in  the  conveyance  to  the  plaintiff;  and 
accordingly,  it  is  insisted  that,  in  construing  that  conveyance, 
and  in  ascertaining  the  operation  which  it  should  have,  the  de- 
fendant's lease  ought  to  be  received  in  evidence,  and  should  form 
tea  element  in  the  consideration  of  the  Court  Various  arguments 
have  been  advanced  in  support  of  this  proposition ;  I  shall  endeavour 
to  deal  with  them  separately. 

It  has  been  said  that,  under  the  23rd  sectioB  of  the  Act,  it  is  the 
duty  of  the  Commissioners  to  ascertain  all  outstanding  leases  and 
tenancies  by  which  the  estate  is  bound,  and  to  sell  subject  to 
the  leases  so  to  be  ascertained ;  and  it  is  insisted  that  the  defendant 
is,  for  that  reason,  entitled  to  go  behind  the  conveyance,  and  to  show 
that  at  one  time— I  think  about  two  years  before  the  conveyance — 
tlie  Commissioners  did  consider  that  the  defendant's  lease  was  a 
good  and  valid  instrument,  and  that  the  sale  should  be  had  subject 
te  it ;  and  that^  therefore,  if  it  was  not  saved  by  the  conveyance, 
it  ought  to  have  been  saved ;  and  as  it  ought  to  have  been  saved  by 
and  excepted  out  of  the  conveyance,  a  Court  of  Law  should  construe 
the  plaintiff's  conveyance  so  as  not  to  defeat  the  defendant's  title 
under  the  lease,  and  should  hold  that  under  such  circumstances 
an  estate  in  fee-simple  in  possession  in  the  loeus  in  quo  did  not 
pass  by  virtue  of  the  conveyance  from  the  Commissioners,  but  only 
the  reversion  subject  to  this  lease.    Unquestionably,  if  this  was 
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H.  T.  1857.  a  sale  and  convejance  under  the  Act  of  11  &  12  Vie^  all  that 

£rcil.  Cham. 

V—  -y   -^     argument  would  be  yery  good;  and  for  thia  simple  reason,  that 
^^  there  is  an  express  exception  in  that  Act  in  favour  of  ksaees, 

XOBKX*  which  exception  is  distinctly  referred  to  in  the  very  section  that 
professes  to  state  the  effect  and  operation  of  a  conveyance  to  a 
purchaser  under  that  Act.  Now  mark  the  difference  between  the 
two  Acts  in  this  respect:  the  Legislature,  knowing  well  that  the 
effect  to  be  given  to  the  conveyance,  by  force  of  the  terms  used 
in  the  27th  section  of  the  former  Act,  would  defeat  and  destroj 
all  outstanding  leases  if  those  provisions  stood  alone,  expressly 
enacts,, by  way  of  proviso,  by  the  28th  section  of  that  same  Act, 
that  the  conveyance  (the  operation  of  which  was  defined  by  tht 
27th  section)  shall  not  have  that  effect ;  it  thus  excepts  all  leases 
and  tenancies  as  mentioned  in  that  Act  from  the  operation  of  the 
conveyance ;  and  that  was  perhaps  right  in  regard  to  that  statute, 
inasmuch  as  no  provision  was  made  thereby  for  ascertaining  and 
deciding  upon  the  tenancies  before  the  sale :  but  instead  of  there 
being  any  such  saving  in  the  27th  section  of  the  later  Act,  which,  be 
it  remembered,  is  entitled  '*  An  Act  Further  to  Facilitate  the  Sale 
and  Transfer  of  Incumbered  Estates,"  we  find  that  by  a  previous 
section,  viz.,  the  23rd,  the  Commissioners  are  to  do  what  the  Court 
of  Chancery  was  not,  at  least  by  any  express  enactment,  bound  to 
do,  and  what,  I  apprehend,  that  Court  could  not  have  done  hj 
any  summary  process  under  the  previous  Act,  namely,  to  adjudicate 
on  all  tenancies,  leases,  &c.,  subject  to  which  it  might  be  insisted 
the  land  should  be  sold:  and  then  by  the  27th  section  of  the 
12  &  13  Vic.,  the  conveyance  by  the  Commissioners  is  to  be  effectual 
to  pass  the  fee-simple  and  inheritance  of  the  land  thereby  conveyed, 
*' subject  to  such  tenancies,  leases  and  under-leases  as  shall  be 
''expressed  or  referred  to  therein  as  aforesaid;  but,  save  as  afore- 
*'  said,  discharged  from  all  former  and  other  estates,**  dsc,  &o. 

Is  it  not  manifest  from  those  two  sections,  the  23rd  and  27th, 
that  any  lease  not  mentioned  in  the  conveyance  by  the  Com- 
misioners  cannot  be  set  up  to  defeat  their  conveyance?  But  to 
those  who  stiU  doubt  as  to  the  effect  of  those  two  sections,  I 
Bay  again,  go  back  to  the  former  Act,  and  mark  the  differaaoe 
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of  the  provisions  in  the  one  and  the  provisions  in  the  other,  and  H.  T.  1857* 
in  particular,  the  change  of  language  of  the  27ih  section  of  the     ^ — ^v— — ' ' 
later  Act,  manifestly  to  meet  the  amendments  or  alterations  made  ^^ 

by  the  23rd  section  of  that  Act,  in  regard  to  the  ascertainment      boskb. 
of  tenancies  and  leases. 

Then  with  respect  to  the  argument  founded  on  the  supposition 
that  the  defendant's  lease  had  been  recognised  and  set  up  by  the 
Commissioners,  by  reason  of  the  preliminary  notice  of  the  20th  of 
May  1861,  served  on  the  defendant,  thus  seeking  to  make  this  an 
excepted  case  on  that  ground,  I  can  oiHy  say  that  the  persons 
who  press  that  view  of  the  case  appear  to  me  to  be  arguing  in 
a  circle:  they  say— "We  claim  a, right  to  go  behind  the  convey- 
ance ;  because,  if  you  let  us  go  behind  the  conveyance,  we  will 
show  it  to  be  wrong :  **  thus  they  will  either  defeat  the  convey- 
ance, by  showing  a  prior  and  a  better  title  in  law  than  the  title 
of  the  purchaser,  or,  if  that  will  not  do,  they  propose  to  call  on 
a  jury,  by  parol  evidence,  to  construe  the  conveyance  of  the 
Commissioners ;  and  I  am  sure  I  do  not  know  which  of  the  two 
courses  would  be  the  least  objectionable. 

Suppose  the  Commissioners  did  at  one  time — ^two  years  or  so 
before  their  conveyance — admit  and  allow  the  defendant's  lease, 
ia  it  at  all  wonderful  that  they  should  afterwards  have  disaffirmed 
it,  and  resolved  to  sell  and  convey  discharged  of  it  ?  How  many 
leases  are  there  that  may  at  one  time  be  considered  good,  and  yet 
that  may  afterwards,  in  the  course  of  judicial  proceedings,  turn  out 
to  be  otherwise ;  and  a  lease  that  might  be  good  against  one  incum- 
brancer may  not  be  good  against  another  incumbrancer,  or  against 
a  succeeding  owner  ?  And  is  a  purchaser  who  gets  his  conveyance 
under  the  27th  section  of  the  Act,  and  who  rests  on  the  provisions 
of  the  49th  section,  to  be  called  on  to  show  at  any  distance  of 
time — say  nineteen  years  after  his  purchase — that  a  lease,  subject 
to  which  he  did  not  take  his  conveyance,  was  put  out  of  the  way 
by  some  of  those  means  which  I  have  suggested,  or  by  some  other 
means  that  may  well  be  imagined  ? 

The  ioeut  in  quo  seems  to  be  a  strip  of  the  Bog  of  Alien,  and 
it  appears  that  a  part  of  this  bog  was  unsold,  and,  I  presume, 
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H.  T.  1857.  Btill  remains  nniold.    I  can  well  conceive  it  poenble,  and  I  only 
JBxek.  Ckam. 

mean  to  speak  of  it  as  a  poBsibillQr,  that  the  Commiflsioiiery  ia 


whose  chamber  this  matter  was  attached,  may  have  allotted, 
the  tacit,  or  possibly  express,  consent*  of  the  defendant,  a  portion 
of  the  unsold  lot  to  him,  as  the  twenty  acres  comprised  in  his 
lease,  and  I  can  understand  an  attempt  being  now  made  by  the 
defendant  to  hold  just  twenty  acres  in  addition  to  the  twenty 
which  he  already  has.  But  I  protest  against  its  being  assumed 
that  the  Commissioner  in  this  case  has  done  anything  unjust 
towards  the  defendant;  for  I  am  well  satisfied  he  did  not,  and 
I  would  say  the  contrary  ought  to  be  the  fair  and  legitimate 
assumption  for  this  Court  to  make  ;  but  whether  anything  was 
done  to  affect  the  defendant's  right  to  the  loeu9  in  ^vo,  thioagh 
mistake  or  otherwise  by  the  Incumbered  Estates  Conrt,  that  is  no 
affair  of  the  plaintiff's — ^he  stands  upon  his  deed,  and  ii^sists  that 
his  deed  is  not  to  be  defeated  by  any  supposed  pre-existing  title, 
or  not  to  be  construed  by  parol  eyidence  he  knows  nothing  of, 
and  should  not  be  expected  to  be  acquainted  with{  much  less  to 
be  in  a  condition  to  prove  by  evidence  the  prooeedings  in  the  matter 
anterior  to  that  document,  or  to  show  by  what  particnlar  mling  of 
the  Commissioners,  or  by  what  arrangement  of  theirs,  he  (the 
purchaser)  got  his  conveyance  in  the  form  in  which  it  now  appears. 
It  is  quite  impossible  the  purchaser  could  be  in  a  conditioB  to 
explain  all  that ;  and  I  will  take  leave  to  say  that  it  would  be  no 
less  against  the  plain  policy,  than  the  express  terms,  of  tlie  Act,  to 
require  him  so  to  do. 

But  then  again  it  has  been  argued  (but  also  in  a  circle,  in  my 
opinion),  that  the  estate  or  interest  which  the  defendant  had  under 
his  lease  was,  as  it  were,  taken  or  carried  out  of  the  fee,  Mid  that 
the  defendant's  lease  bebg  in  nowise  incumbered,  &e  Commissioneis 
could  not  sell  it ;  and  that  by  seHing  discharged  of  it,  the  Commis- 
sioners, in  efiect  sold  the  interest  in  the  lease  itself,  and  that  con- 
sequently the  Commissioners  manifestly  had  no  jurisdiction  in  the 
matter,  quoad  the  defendant's  lease.  As  I  said  before,  this  is 
arguing  in  a  circle.  The  Commissioners  conveyed  ilie  fee,  and 
that  was  within  their  jurisdiction ;  so  upon  that  gromid,  the  argn- 
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ment  must  fail,  if  the  position  with  which  I  originally  set  out  be  IL  T.  1 857. 

11  ^       j«  J  •     1                                                                                              JEwcA.  Cham. 
well  founded  in  law«  n.-^-v ' 

But,  secondly,  the  Commissioners  had  a  power  to  adjudicate  upon  ^^ 

the  defendant's  lease,  and  to  annul  it,  and  to  conyey  discharged  of  it,  bobkb. 
if  they  thought  it  right  so  to  do ;  and  having  conveyed  discharged 
of  the  defendant's  lease,  it  must  be  held  that  the  Commissioners  did 
not  consider  that  lease  to  affbct  the  particular  lot  conveyed  to  the 
plaintiff;  or  if  it^ver  did  affect  that  particular  portion  of  the  bog, 
it  must  be  held  that  the  Commissioners  annulled  it,  or  set  it  aside, 
quoad  that  lot,  prior  to  their  conveying  the  same  to  the  plaintiff; 
and  the  act  of  the  Commissioners  in  that  respect,  whether  it  was 
right  or  wrong,  cannot  be  reviewed  by  this  Court,  or  by  any 
other  Court,  except  by  an  appeal  under  the  Act. — [See  section  51 
of  Incumbered  EsU^tes  Act] 

But  thirdly,  by  the  36th  section  of  the  Act  12  <&  13  Ftc.,  the 
Commissioners  had  a  jurisdiction  to*  sell  this  lease,  though  it  was 
never  incumbered ;  and  the  practical  and  manifestly  proper  mode  of 
doing  that  was,  and  always  has  been,  to  sell  and  convey  discharged 
of  the  sub  or  minor  interest,  t.  «.,  without  noticing  it  in  any  way  in 
the  conveyance,  and  afterwards,  when  the  sale  is  had,  to  put  a  value 
on  such  sub-interest,  regard  being  had  to  the  amount  of  the  pur- 
chase-money of  the  whole.  I  do  not  say  that  was  done  in  this  cage, 
for  I  do  not  know ;  and  I  rather  believe  it  was  not,  but  I  merely 
call  attention  to  the  86th  section  of  the  Act,  to  show  that  it  is  not 
to  be  assumed  as  matter  of  law,  as  it  seems  most  erroneously  to  have 
been,  that  the  Commissioners  have  not  a  jurisdiction,  when  selling 
the  fee,  to  include  in  such  sale  a  minor  interest  not  incumbered. 

Much  of  the  public  time  as  I  have  occupied,  I  would  feel  bound  to 
make  some  further  observations  on  the  Act,  and  to  read  some  other 
of  its  sections,  were  it  not  that  I  find  ready  to  my  hand  the  judg- 
ment of  the  Chief  Justice  of  the  Common  Plbas,  in  the  case  of 
CDonnell  v.  Ryan  (a),  and  the  judgment  of  Ceampton,  J.,  in  this 
case  in  the  Queen's  Bench,  which  is  reported  in  the  last  number  of 
the  Irish  Common  Law  ReporU ;  and  I  think  it  would  be  unpar- 
donable in  me  to  repeat  the  observations  so  clearly  expressed  by 

(a)  4  Jr.  Com.  Law  Rep.  44. 


328  COMMON  LAW  REPORTS. 

H.  T.  1857.  those  two  learned  Judges.     There  is,  however,  one  section  in  an 

*,  \.     f     Act  (the  16  &  17  Vie^  c  64),  being  one  of  the  Acts  for  continuing 

KBBiNOTON  ^^  jurigdiction  of  the  Incumbered  Estates  Court,  wWch,  I  think, 

BOBKK.       shows  very  clearly  that  the  Legislature  never  did  intend  that  a 

purchaser  should  be  called  on  to  go  behind  his  conveyance  for  any 

purpose  whatever,  or  that  the  validity  of  his  conveyance  should  ever 

be  questioned  in  any  other  Court ;  I  allude  to  the  5th  section  of 

that  Act — [Reads  5th  section.] — ^Upon  the  whole,  with  aU  becoming 

deference  to  every  one  who  thinks  differently,  I  feel  bound  to  saj 

that  I  do  not  entertain  any  grave  or  serious  doubt  in  this  case, 

apart  from^he  doubt  which  I  must  always  feel  when  I  find  mysdf 

differing  from  others  whose  opinions  I  have  so  much  reason  to 

respect. 

With  regard  to  the  case  of  Astnesiey  v.  Dixon^  in  Holts  Rep, 
and  7  Bro.  Pari.  Cases^  it  may  be  sufficient  to  say  that  the  Act  of 
Parliament  referred  to  in  that  case,  viz.,  the  11  &  12  W.  3,  only 
empowered  the  trustees  to  sell  and  convey  estates  that  were  vested 
in  them  by  reason  of  the  conviction  or  attainder  of  the  owners ;  and 
with  regard  to  the  estate  the  subject  of  that  case,  there  had  been 
no  conviction  or  attainder  of  the  owner,  and  consequently  no  Testing 
of  the  estate  in  the  trustees,  and  so  no  power  in  the  trustees  to 
convey ;  for  they  could  only  convey  to  another  that  which  had  been 
vested  in  themselves  under  the  statute.  That  case  does  not,  in  my 
opinion,  in  any  way  touch  the  present;  and  with  regard  to  the 
other  authorities  that  have  been  cited,  they  have  so  little  to  do, 
in  my  opinion,  with  the  question  before  us,  that  I  would  not  think 
myself  justified  in  taking  up  further  time  by  referring  to  them. 

I  am,  on  the  whole,  of  opinion  that  the  several  exceptions  taken 
at  the  trial  to  the  rulings  and  to  the  charge  of  the  learned  Lomn 
Chief  Justice  should  be  allowed,  and  that  the  judgment  belofr 
should  be  reversed. 

Pebrin,  J.,  having  stated  the  facts,  proceeded  to  say: — 
With  regard  to  the  question  raised  by  the  second  exception,  as  to 
the  admissibility  of  the  rental  in  evidence,  it  strikes  me  that  thi^ 
rental  was  not  in  any  manner  connected  with  this  case,  or  with  the 
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conveyance  in  question,  so  as  to  be  evidence  in  any  manner  admis-  E.  T.  1857* 

Exeh,  ChaMm 
eible ;  it  formed  no  part  of  the  conveyance ;  it  was  not  scheduled  to     v ..—.^ 

It ;  it  was  prepared,  before  the  sale  of  the  lands,  for  other  purposes,  ^^ 

and  the  contents  in  no  manner  bear  upon  the  question  at  issue.    I       borke. 
therefore  think  that  this  second  objection  ought  to  be  allowed. 

With  respect  to  the  first,  it  appears  to  me  there  was  evidence,  and 
cogent  evidence,  to  establish  not  a  valid  title  to  the  land  in  question,  in 
contradiction  to  the  conveyance  from  the  Incumbered  Estates  Court 
(such  evidence  would  not  be  admissible),  but  on  a  part  and  parcel 
question,  that  is,  whether  these  lands  in  question  were  part  of  the 
Bog  of  Muckland,  or  part  of  the  Bog  of  Allen  and  Clunagh,  and 
by  that  name  conveyed  to  the  plaintiff?  It  appears  to  me  that 
on  the  pleadings  such  evidence  was  admissible,  and  that  such  evi- 
dence would  not  militate  against  the  effect  of  the  conveyance  of 
the  29th  of  July  1863,  but  is  perfectly  consistent  with  it,  namely, 
to  show  that  the  land,  the  subject  of  the  ejectment,  never  was 
conveyed  to  the  plaintiff.  I  concur  in  the  opinion  that,  under  the 
conveyance  the  purchaser  was  entitled  to  the  absolute  and  entire 
possession  of  all  that  was  conveyed,  discharged  of  any  lease  not 
scheduled  and  made  part  of  the  instrument.  But  the  exception 
18  not  pointed  to  that;  there  is  a  confusion  in  that  part  of  the 
case.  The  learned  Judge  in  his  charge  told  the  jury  that  the  lands 
sought  to  be  recovered,  being  within  the  ambit  of  the  map  traced 
upon  the  conveyance,  although  the  lease  was  not  referred  to  in  the 
conveyance,  yet  if  the  plaintiff  purchased  subject  to  that  lease, 
it  would  virtually  be  a  purchase  of  the  reversion  in  fee  expectant 
on  that  lease.  Counsel^  for  the  plaintiff  called  upon  the  Judge  to 
direct  the  jury  that,  if  they  believed  the  premises  sought  to  be 
recovered  in  the  ejectment  were  within  the  ambit  of  the  map 
depicted  on  the  margin  of  the  conveyance,  and  by  said  conveyance 
referred  to,  they  should  find  for  the  plaintiff.  The  party  excepting 
insisted  not  merely  that  the  view  taken  by  the  learned  Judge  was 
not  well  founded,  but  he  called  on  the  Judge  to  say  that  the  con- 
veyance passed  all  the  lands  purporting  to  be  conveyed  discharged 
of  the  lease ;  he  embarrassed  himself  by  adding  these  terms,  because 
if  his  case  was,  that  Muckland  was  no  part  of  the  lands  conveyed, 

VOL.  6.  42  L 
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E.  T.  1857.  it  was  no  charge  on  the  lands  of  Allen  and  Clnnaglu    The  proper 

£xeh,  Chaau 
wi>s.«->     direction  onght  to  have  been  this :  that  if  the  twenty  acres  were 

^^  'part  of  the  lands  of  Allen  and  Clonagh,  and  were  within  the  ambit 

ROBXs.       of  the  map,  they  passed  by  the  conyeyance ;  l^nt  if  they  were  not 

part  of  the  lands  of  Allen  and  Glnnagh,  and  if  they  were  alwijs 

known  to  be  part  of  Mnckland,  although  within  the  ambit  of  the 

map,  yet,  being  no  part  of  Allen  and  Clonagh,  they  did  not  pas 

by  the  conveyance  of  part  of  Allen  and  Clnnagh,  as  they  renuuned 

part  of  Mnckland,  no  part  of  which  was  conyeyed  or  affected  hj 

the  conveyance  of  July  1853,  which,  in  my  judgment,  only  paoed 

what  was  part  of  Allen  and  Clunagh. 

The  view  I  have  taken  does  not  in  the  slightest  degree  militate 
with  the  doctrine  laid  down  by  the  Members  of  the  Court  who  have 
preceded  me,  nor  do  I  qualify  the  doctrine  laid  down  by  them.  I 
conceive  that,  according  to  the  words  of  the  statute,  and  tlie 
'  authorities  referred  to,  every  such  conveyance  shall  be  e£fectnal  to 
pass  the  fee-simple  and  inheritance  of  the  land  thereby  ezpreved 
to  be  conveyed.  I  am  willing  to  give  this  conveyance  the  full 
force  and  effect  of  a  fine  levied  at  Common  Law,  and  I  cannot  be 
called  upon  to  go  further ;  and  taking  this  to  be  a  fine  of  part  of 
Allen  and  Clunagh,  I  think  it  would  not  pass  the  lands  of  MacUani 

A  great  many  hard  words  have  been  used  against  this  Act  of 
Parliament;  but  if,  instead  of  so  doing,  we  were  to  look  to  its 
true  meaning,  and  try  to  carry  that  out,  and  not  endeayour  to 
charge  the  Act  with  what  does  not  belong  to  it,  we  would  set 
more  correctly  and  judicially,  and  we  would  be  nearer  doing  what 
was  right  between  the  parties. 

The  short  substance  of  my  view  is  this : — This  was  an  ejectment 
brought  for  a  stripe  or  portion  of  land,  part  of  the  Bog  of  AUen 
and  Clunagh,  as  described  in  the  summons  and  plaint;  and  tbe 
defence  says  that  the  twenty  acres,  which  it  is  alleged  oome  within 
that  description,  are  not  part  of  the  Bog  of  Allen  and  Clnna^ 
they  are  part  of  the  Bog  of  Mnckland ;  and  although  within  the 
amUt  of  the  map  attached  to  the  conveyance,  the  question  remaini, 
whether  they  are  part  of  Mnckland,  and  no  part  of  Allen  aB<l 


V 

BEBUVOTOK 
V, 


COMMON  LAW  REPORTS.  331 

Clunagh?    Mj  view  is  that  Muckland  is  not  Allen  and  Clnnagh,  E.  T.  1857^ 
and  therefore  did  not  pass  by  Aiis  conveyance. 

With  respect  to  the  third  exception,  I  do  not  well  know  how 
to  deal  with  it*    I  concur  in  thinking  that  the  direction  went  too      borkx. 
far,  and  it  does  appear  to  me  that  the  direction  required  went  too 
far  also. 

I  think  that  the  first  exception  ought  to  be  overruled,  and  the 
exception  as  to  the  admissibility  of  the  evidence  allowed ;  and  with 
respect  to  the  third  exception,  I  give  no  opinion. 

Crampton,  J. 

I  adhere  to  the  opinion  which  I  announced  when  this  case  was 
before  the  Queen's  Bench.  My  reasons  for  that  opinion  are  now 
before  the  public,  and  I  shall  not  repeat  them  here ;  but  I  shall 
make  a  few  observations  upon  the  argument  which  has  been 
addressed  to  us  in  support  of  the  judgment  of  the  Court  below* 
That  argument,  so  far  as  it  rested  on  the  statute,  dwelt  much  upon 
verbal  niceties  in  the  reading  of  those  clauses  upon  which  chiefly 
the  plaintiff's  Counsel  relied.  Thus  the  stringency  of  section  27 
was  sought  to  be  relaxed,  by  giving  a  force  to  the  word  **  such,'' 
which  appears  to  me  to  be  inconsistent  with  the  context-*[Read 
section  27.]— The  argument  was,  that  ^^moA  conveyance,''  in  thai 
27th  section,  is  a  word  of  reference,  and  must  be  read  with  reference 
to  the  preceding  sections,  in  which  a  conveyance  by  the  Commis- 
sioners is  mentioned,  and  especially  the  24th  section ;  and  that 
therefore  the  conveyance  meant  by  the  27th  section  must  be  one 
in  which,  according  to  the  24th  section,  the  tenancies,' leases,  Ac, 
subject  to  which  the  sale  is  made,  must  be  expressed  or  referred 
to.  I  admit  the  principle  of  reference,  but  I  deny  the  conclusion 
made  from  it  by  the  defendant's  CounseL 

The  24th  section  enacts  that  ''the  conveyance  shall  be  made 
by  the  Commissioners  under  their  seal,  and  signed  by  two  of  them." 
This  is  peremptory,  and  this  is  the  conveyance  which  by  the  sub- 
sequent sections  is  referred  to  by  the  word  ''such ;"  and  the  latter 
part  of  the  24th  section^  so  fi^r  firom  qualifying,  oonflnns  the 
meaning  necessarily  deduced  firom  the  prior  part  of  the  clause; 
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E.  T.  1857.  for,  obserre  the  worda  ^*sueh  oonTejance''  are  for  the  fiist  time 
y.  i-v — /  used  in  the  Litter  part  of  thia  24th  section ;  and  there,  of  neoeeaity, 
INOTON  M  3||qI|  n  meana  the  conTeyance  trnder  the  $eai  of  the  CamrniuUmen^ 
BOBKB.  and  signed  by  two  of  them*  The  worda  following  in  that  aeetion 
are  directorial,  only  directing  that  in  eveh  conyejanoe  the  tenandoi 
&c^  shall  be  inserted  or  referred  to.  The  25th  section  requires  the 
Commissioners  to  indorse  or  write  at  the  foot  of  ''  the  conveTanoe" 
a  certificate.  Here  it  is  '*  the  conveyance,**  viz.,  snch  as  that 
mentioned  in  the  24th  secticm.  But  can  any  one  oontend  that  if 
the  Commissioners  neglected  or  omitted  to  indorse  such  a  certificate, 
in  a  proper  case  for  so  doing,  that  thereby  the  conveyance  woald 
be  nullified?  In  this  instance,  as  in  the  case  of  a  neglect  by  the 
Commissioners  to  insert  in  the  conveyance  the  tenancies  and  leases 
subject  to  which  the  sale  was  had,  the  purchaser  could  not  be 
affected  by  the  default  or  omission  of  the  Commissioners.  The 
distinction  between  compulsory  enactments  and  those  which  are 
merely  directory  ia  too  well  known  to  require  many  authorities  to 
support  it. 

I  wiQ  however  refer  to  Lord  Mansfield*s  opinion  in  the  ease 
of  Se  Loxdale  (a).  **  There  is  (says  that  great  Judge)  a  knowa 
**  distinction  between  circumstances  which  are  of  the  essence  of  the 
^thing  required  to  be  done  by  an  Act  of  Parliament,  and  clauses 
^  merely  directory :  '*— also  Re  Justices  of  Leicester  (b).  The  case 
of  the  Dublin  College  of  Physicians  was  decided  on  this  prindple. 
When  the  person  claiming  a  benefit  under  a  statute  does  all  on  bis 
part  which  by  the  statute  he  is  required  to  do  in  order  to  gain 
his  title,  that  title  cannot  be  nullified  because  a  public  ofllcer  has 
neglected  to  comply  with  a  direction  prescribed  to  him  by  the  same 
statute,  when  the  neglect  is  not  of  the  essence  of  the  thing  to  be 
done.  The  word  ^  such,'*  therefore,  in  the  27th  section,  upon  legal 
principle  as  well  as  upon  the  plain  meaning  of  the  context,  refen 
to  a  conveyance  under  the  seal  of  the  Commissioners,  and  signed 
by  two  of  them.  That  is  the  essence  of  the  thing  to  be  doae; 
the  rest  are  matters  not  essential  to  the  act  to  be  done,  but  wfaicfa> 
if  the  Commissioners  neglect  to  do,  they  are  guilty  of  default  ia 

(a)  1  Bnrr.  447.  (b)  7  B.  4  C.  ISL 
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their  duty ;  but  the  party  who  purchased  is  not  to  be  prejudiced  £.  T.  1857* 
thereby.    A  similar  straining  of  the  words  in  the  49th  section  was      ^— ^^ ' 

SBi&mGT  OBI 

resorted  to  in  the  argument;  the  latter  words  were  made  to  override 
the  whole  clause,  and  it  was  argued  that  onfy  mistakes  in  the  form  jiobks. 
of  the  conveyance  were  cured.  But  this  argument  is  unfounded; 
the  early  part  of  the  clause  (see  section  49)  refers  clearly  to  sub- 
stantial omissions  previous  to  the  execution  of  the  conveyance,  while 
the  latter  words  are  intended  to  cure  all  formal  errors  in  the  deed 
itself.  Thus  if  we  could  suppose  that  the  defendant  Rorke  had 
been  Indemnified,  or  had  consented  to  the  arrangement  for  the  sale, 
as  carried  out  by  the  conveyance,  all  objection  would  be  removed, 
and  under  this  49th  section  are  we  not  bound  so  to  presume  ?  and 
perhaps  in  point  of  fact  such  was  the  case.  Reverse  the  judgment, 
and  venire  de  novo* 

PiooT,  C.  B. 

This  case  has  been  so  fully  discussed,  I  shall  state  my  view  very 
shortly. 

In  this  case  extreme  poidtions  have  been  taken  on  both  sides. 
On  one  side  it  was  asserted  that,  if  the  Commissioners  sold  land, 
over  which  they  assume  a  jurisdiction,  but  which  land  did  not 
belong  to  the  party  named  in  the  petition  and  order  as  the  owner 
thereof,  their  conveyance  conferred  no  title  as  against  the  true 
owner  of  the  land.  On  the  other  hand,  it  was  asserted  that  the 
power  of  the  Commissioners  was  so  large  that,  without  a  petition 
or  incombranoe,  or  anything  which  the  Act  declares  necessary  to 
confer  jurisdiction,  the  lands  comprised  in  their  conveyance  would 
pass  to  a  purchaser ;  the  necessary  result  of  that  would  be  that, 
if  so  disposed,  they  might  convey  to  one  man  the  estate  of  another. 
In  my  opinion,  both  these  views  are  untenable.  If  the  first  pro- 
position were  well  founded,  it  would  defeat  the  purposes  of  the 
statute,  the  object  of  which  was  to  give  to  the  purchaser  what 
has  been  popularly  called  a  parliamentary  titie.  If  the  secimd 
proposition  were  tenable,  it  would  confer  on  the  Commissioners  a 
power  so  enormous,  that  such  a  meaning  ought  not,  if  possible,  be 
attached  to  it. 
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£•  T.  1857'       As  I  read  the  Act,  the  legislation  is  plain.    The  Commianonen 
JSxeh.  Cktm, 
.-^-^     acquire  their  jurisdiction  under  the   16th  and   17th  seetioos  of 

'*"1°'^"  12  &  13  Vic,  c.  77.  The  fifth  General  Order  made  by  them  dixecH 
xo&KX.  that  every  proceeding  under  the  Act  must  be  in  form  a  pedtioD, 
showing  the  lands  are  incumbered  in  the  manner  described.  When 
a  petition  has  been  filed,  then,  under  the  21st  and  22nd  sections, 
in  every  case  there  must  be  an  order  for  sale.  The  petition  is 
the  form  of  bringing  the  matter  before  the  Commissionen ;  and 
the  order  for  sale  is  the  adjudication  under  that  petition.  TIk 
statute  confers  on  the  Commissioners  most  ample  powers^  for  the 
purpose  of  obtaining  information ;  it  is  obligatory  on  them  to  give 
notice  to  the  parties  interested ;  and  a  large  discretion  is  given  to 
them  in  the  matter.  When  the  jurisdiction  has  attached,  they  have 
power  to  convey,  and  the  statute  gives  the  purchaser  under  that 
conveyance  a  sufficient  title.  Without  attributing  to  the  Commis- 
sioners any  despotic  power,  they  fill  a  two-fold  capacity;  they  are 
the  donees  of  a  parliamentary  power,  and  also  a  Court  of  summaiy 
jurisdiction  in  all  matters  preliminary  to  the  conveyance.  As 
donees  of  the  power,  they  must  pursue  the  authority  given  to  them 
by  the  statute,  and  comply  with  those  requisites ;  and  if  they  do 
not  comply  vnth  them,  they  cannot  confer  title.  These  requisites 
consist  in  nothing  more  than  receiving  the  petition,  and  making 
thereon  an  order  for  sale.  The  adjudication  under  the  16th  and 
17th  sections  is  final,  unless  there  be  an  appeal  to  the  FHvy 
Council;  and  the  further  proceedings  under  the  21st  and  22nd 
sections  are  perfectly  conclusive ;  an  order  made  under  them,  irre- 
spective of  fraud,  cannot'  be  inquired  into  by  any  Court.  Tlie 
result  is,  that  the  conveyance  of  the  Commissioners  of  lands  spe- 
cified in  the  order  for  sale  confers  a  complete  title ;  but  it  conto 
no  title  unless  the  lands  are  brought  under  their  jurisdiction  bj 
.  petition. 

The  24th,  27th  and  49th  sections  establish  both  these  pn^KMitiona 
The  24th  section  directs  the  manner  of  execution  of  the  convey- 
ance ;  and  the  27th  section  declares  this  conveyance  shall  be  efee- 
tual  to  pass  the  fee-simple  and  inheritance  of  the  land  thereby 
expressed  to  be  conveyed,  subject  to  such  tenancies,  leases  and 
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under-leases  as  shall  be  expressed  or  referred  to  therein,  discharged  E.  T.  1857- 

Exch,  Cham, 

from  all  former  and  other  estates,  &c. ;  and  the  49th  section  pro-     v y ' 

.,         ,  ,  .  .      ,  ,     RBBINGTOW 

▼ides  that  every  conveyance  and  assignment  respectively  executed,  ^^ 

as  required  by  this  Act,  shall,  for  all  purposes,  be  conclusive  evi-  bobkx. 
dence  that  every  application,  proceeding,  consent  and  act  whatso* 
ever,  which  ought  to  have  been  made,  given  and  done,  previous  to 
the  execution  of  such  conveyance  or  assignment,  or  the  making  of 
such  order,  has  been  made,  given  and  done  by  the  persons  author- 
ised to  make,  give  and  do  the  same* 

It  appears  to  me  clear  that  the  Commissioners  had  no  power  to 
convey,  unless  the  matter  is  brought  before  them  by  petition ;  and 
when  once  an  order  is  made,  they  have  power  to  convey.  It  is 
said  that  a  purchaser  cannot  look  behind  his  deed.  I  see  no  diffi- 
culty in  requiring  a  purchaser  to  see  that  there  is  an  order  for  sale, 
and  a  petition  on  which  it  is  founded ;  it  would  be  a  short  and  easy 
inquiry:  but  I  retain  the  opinion  I  formed  in  the  case  of  RutUdge 
▼•  Hood^  namely,  that  when  once  the  jurisdiction  attaches,  and  the 
conveyance  has  been  made  in  pursuance  of  it,  the  title  is  not  exam- 
inable by  any  tribunal;  no  error,  no  misprision,  can  affect  that 
conveyance.  But  if  the  conveyance  is  not  made  under  the  Act, 
the  Commissioners  are  strangers  to  the  Act,  and  they  cannot  confer 
title,  because  they  do  not  exercise  jurisdiction,  which  is  only 
acquired  by  the  petition.  It  is  plain,  upon  the  language  of  the 
21st  section  of  the  first  Incumbered  Estates  Act,  and  the  22nd 
section  of  the  late  Act,  when  once  the  Commissioners  determine 
the  lands  are  incumbered,  their  jurisdiction  attaches,  and  the  order 
for  sale  made  thereon  is  final ;  and  whether  there  be  a  mistake  or 
not,  the  conveyance  confers  title,  which  is  conclusive  under  the 
49th  section.  As  I  read  that  section,  the  conveyance  shall  be  con- 
clusive evidence  that  an  application  was  made  by  the  person  author- 
ised to  make  it ;  all  that  is  necessary  is,  that  the  conveyance  shall 
be  conformable  to  the  order:  but  to  say  that  the  Commissioners 
shall  convey  lands  which  they  never  sold  does  appear  a  proposition 
so  absurd  and  useless,  I  am  only  surprised  it  ever  has  been 
advanced.  The  conveyance  must^  irrespective  of  the  words  of  the 
Act,  have  the  effect  it  would  at  Common  Law,  under  the  ordinary 
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£.  T.  1857.  presamption  omnia  presumuniur  riie  esse  acta.    That  presamption 

Exeh*  ChoM, 
v-^     will  not  be  repudiated,  unless  it  be  shown  that  the  Commisdonen 

had  no  jarisdiction,  or  that  they  had  exceeded  their  jarisdicdon. 
RORKS.  No  purchaser  ever  will  be  deterred  from  purchasing,  upon  a  state- 
ment that  the  Commissioners  will  convey  lands  thej  never  made  an 
order  to  sell,  and  which  were  never  referred  to  in  the  petition.  I 
hold  the  conveyance  confers  most  ample  title,  that  it  protects  the 
purchaser  against  all  difficulties,  and  gives  title  against  the  whok 
world,  if  the  lands  be  only  named  in  the  order  and  petition. 

But  that  question  does  not  arise  here ;  for  assuming  that  the  lands 
are  comprised  in  the  conveyance,  assuming  that  Muckland  is  a 
portion  of  those  lands,  it  appears  to  me  that  this  conveyance  confen 
a  conclusive  title  discharged  of  the  lease.  There  is  evidence  thst 
the  jurisdiction  of  the  Commissioners  attached.  The  rental  shows 
that  these  premises  were  comprised  in  the  order  for  sale ;  and  it  may 
be  that  there  never  was  a  public  sale,  except  by  the  oonveyanee 
which  is  in  controversy.  It  appears  that  the  plaintiff  purchased 
the  lot  named  in  the  rental  as  No.  4,  another  purchaser  bought 
No.  6,  and  took  part  of  No.  4,  and  the  plaintiff  got  indaded  in 
his  conveyance,  as  his  indemnity,  part  of  No.  3,  which  had  never 
been  sold.  Nothing  can  be  plainer  than  that  there  was  here  a 
very  great  misprision,  and  that  a  proceeding  of  this  nature  ought 
not  to  have  taken  place  without  notice  to  the  tenants;  it  was 
however  an  error  which,  the  jurisdiction  having  once  attached, 
was  not  examinable,  and  was  cured  by  the  49th  section,  for  we  have 
in  this  case  all  the  elements  necessary  to  secure  the  title  of  the 
purchaser — ^there  is  a  petition,  an  order  on  that  petition,  and  a 
conveyance.  So  far,  therefore,  the  jurisdiction  has  been  plainlj 
exercised,  and  the  conveyance  is  in  conformity  with  the  Act  of 
Parliament. 

Then  the  question  arises,  whether  there  is  in  the  position  of  the 
lessee  a  protection  under  the  28rd,  coupled  with  the  27th  seetioD? 
Undoubtedly  in  the  23rd  section  there  is  a  direction  that  the  Com- 
missioners shall  sell  subject  to  the  rights  of  those  tenants  idiose 
rights  they  shall  ascertain  ;  it  gives  a  power  to  inqure  into  tbe 
exiBtence  of  leases;  and  the  Commissioners  are  to  make  snch 
inquiries  as  they  shall  think  necessary. 
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Without  more,  that  section  imports  a  complete  and  conclusive  E.  T.  1857* 
authority  to  the  Commissioners  to  determine  what  leases  shall,  and     — ^>/— ^ 
what  leases  shall  not,  have  protection.  Then  comes  the  27th  section  ;  ^^ 

and  the  plain  meaning  of  that  section  is,  that  whenever  a  conveyance  bobks. 
is  made,  upon  a  sale  of  lands,  such  conveyance  shall  be  conclusive, 
except  as  to  such  tenancies  as  are  expressed  therein.  Words  could 
not  be  more  comprehensive,  that  the  lands  expreiMed  to  be  conveyed 
shall  pass  the  fee,  save  as  aforesaid,  that  is,  the  tenancies  so 
expressed.  The  effect  of  it  is  to  make  the  conveyance  a  complete 
adjudication  that  no  lease  subsists  except  the  leases  specified  in  the 
conveyance.  The  conveyance  imports  that  the  Commissioners  had 
jurisdiction,  until  the  contrary  be  shown,  and  that  conveyance  makes 
no  reference  to  the  lease. 

If  the  view  I  take  be  correct,  the  question  suggested  by  my 
Brother  Psbbin  cannot  arise.  K  Muckland  be  no  part  of  Allen 
and  Clunagh,  the  question  will  arise,  whether  Muckland  passed  by 
this  conveyance  ?  But  the  question  would  be  different  if  neither  of 
those  denominations  appeared  in  the  order  for  sale. 

Upon  the  whole,  I  consider  there  is  sufficient  to  give  a  good  title ; 
that  we  are  bound  to  presume  everything  in  favour  of  this  con- 
veyance ;  that  the  judgment  of  the  Queen's  Bench  ought  therefore 
to  be  reversed. 

With  regard  to  the  case  of  Anneiley  v.  DixoMj  I  think,  for  the 
reasons  stated  by  my  Brother  GBBXirsi  that  it  has  no  beariiig  on 
the  present  case. 

MOHAHAN,  C.  J. 

In  this  case  a  purchaser  under  the  Incumbered  Estates  Court 

eeeks  to  recover  in  an  ejectment  what  he  describes  as  a  stripe  or 

belt»  being  portion  of  the  Bog  of  Allen  and  Clunagh,  adjoining  the 

lands  of  Muckland,  conveyed  to  him  by  the  Commissioners  for  the 

Sale  of  Incumbered  Estates  in  Ireland,  by  deed  of  the  29th  of  July 

1853.    To  this  ejectment  the  defendant  took  defence,  for  what  he 

describes  as  that  part  of  the  Bog  of  Muckland,  in  his  possession, 

containing  twenty  acres. 

I  do  not  however  think  that  anything  turns  on  the  form  of  the 
VOL.  6.  43  L 
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^K.  T.  *18tf7.  defenoe.    No  doubt  exists  as  to  the  identity  tt  the  pfeailses  sought 
^ — ^ '    to  be  reootered,  althongh  the  plaint^  seeks  to  recorer  them  b^  one 

««M«o»    ^^^  ^^  ^^  defendant  seeks  to  jastify  his  possession  by  anotlier 
nomoB.      name. 

The  plaintiff  relies  aa  the  oonyeyanee  by  the  Ccmunisaonen  of 
the  Incmnbered  Estates  Court  There  is  no  formal  defect  snggeitad 
to  exist  in  this  eent^syanee,  and  by  it  the  Commissioners  granted  to 
the  plaintiff  that  part  of  the  Bog  of  Allen  and  Clnnagh,  oontaining 
777  acres,  and  which  said  lands  were  in  said  conyeyance  raentioDed 
to  be  described  in  the  map  annexed  thereto.  The  map  is  not  oo 
a  separate  sheet  or  piece  of  parchment,  bat  is  on  the  same  iheet 
as  the  conveyance,  and  forms  part  of  it.  It  is  not  alleged  that  the 
map  does  not  contain  what  it  purports  to  contain,  namely  777  scn8» 
and  there  is  no  allegation  that  the  portion  of  the  land  now  in 
dispute  is  not  part  of  the  777  acres.  This  is  substantially  the 
ease  of  the  plaintiff:  he  says,  I  purchased  the  lands  ddinealedhjr 
the  map  as  part  of  the  Bog  of  Allen  and  Clunagh.  Whedierthtt 
be  the  true  and  proper  name  of  the  lands  cannot  on  this  record  be 
Questioned,  as  it  appears  to  have  been  admitted,  or  at  lesst  not 
denied 'at  the  trial,  that  the  part  in  dispute  is  part  of  what  the 
Commissioners  professed  to  convey.  The  defendant  produced  a 
lease,  which  is  still  subsisting,  of  the  twenty  acres  in  dispute,  in 
•Which  they  are  described  as  part  of  Mu<^land.  The  question  at  the 
trial  was,'  what  was  the  law  applicable  to  that  state  of  faets  ? 

It  does  not  appear  to  have  been  contended  at  the  trial,  nor  as 
far  as  I  see  could  it,  that  some  interest  in  the  lands  in  question  did 
not  pass  to  the  plaintiff.  It  appears  to  have 'been  assamed  that 
eomedung  passed,  in  the  twenty  acres  in  questito,  to  the  purchaser; 
and  the  only  question  was  whether  that 'something  was  an  eatste 
in  possession,  or  an  estate  in  reversion,-subjeci  to  defendant's  leaie? 
The  defendant,  at  the  trial,  tendered  in  evidence  this  lease,  sad 
the  rental  under  which  the  premises  were  sold  ;  and  ^  tint 
questien  that  arises  is,  are  these  documents  properly  admisaiUein 
evidence  ?  For  what  purpose  csb  they  be  used  ?  The  rental  wai 
tendered  in  evidence  to  show  that  the  pmtdiaser,  previous  to  ^ 
conveyance  to  him,  bought  under  this  rental,  add  therefore  siAjeet 
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to  the  lease  stated  therein,  and  defendant  eodeavoared  thereby  to  £,  T.  1857. 

alter  the  effect  of  the  oonveyanoe  to  the  purohaser*    I  am  of  opinion     ly — ^ 

thej  were  not  properly  reoeivable  for  any  such  purpose,  and  that         ^ 
this  exertion  should  haye  been  allowed.  howr« 

What  next  appears  on  the  record?  The  Chiu  Justice  read  the 
issue  to  the  jury,  and  explained,  to  them  the  nature  of  the  case, 
and  told  them  that  although  the  premises  sought  to  be  recovered 
in  the  ejectment  were  within  the  ambit  of  the  map  traced  upon 
the  conveyance,  and  although  the  lease  of  the.  9th  of  March  1822 
was  not  referred  to  in  the  conveyance,  yet  if  the  premises  sought 
to  be  recovered  were  demised  by  that  leaae^  and  that  the  plaintiff 
in  fact  purchased  subject  to  that  lease,  the  purchase  W4>uld  be  only 
a  purchase  of  the  reversiim  expectant  on  thai  lease,  and  that  in 
such  case  the  plaintiff's  conveyance  would,  pass  only  suck  iwrersiDn, 
and  that  in  such  case  the  plaintiff  was  not  entitled  to  recover..  It 
seems  to  have  been  assumed  by  the  Cmar.  JnsvxoB  in  bis  ch#rg«^ 
that  the  conveyance  passed  something,  and  that  whether  that  some- 
thing was  an  estate  in  possession  or  reversion  was  to.  depend  not; 
merely  on  the  fact  of  the  existence  of  the.  defendant's  lea9e^  b^t. 
on  the  fact  whether  the  purchaser  had  notice  of  the  existencoi  of 
such  lease,  vkidL  purehoied^  that  is,  agreed  prior  to  the  oonveyaanci9. 
to  him  to  purchase,  subject  to  such  lease,  that  is,  in  other  word% 
making  the  effect  of  the  conveyance  depend  on  the.  previous  cpntpiaot* 

The  plaintiff  excepted  to  this  charge,  and  required  the  Cfiosf 
JusTics  to  inform  the  jury  that  by  the  conveyance  the  land^  pfiased 
to  him  discharged  of  defendant's  lease ;  and  the  question  we  hay,e 
to  consider  is,  whether  or  not  this  exception  is  well  fbuod^  ?  It 
has  scarcely  been  argued  that  the  effect  isi  the  conveyance  is.  tp 
depend  on  the  previous  contract,  but  the  principal  question  argued 
is,  had  the  Commissioners  any  power  to  sell  discharged  of  defend- 
ant's lease,  so  as  to  entitle  the  purchaser  to  hold  discharged  thei!9<> 
from  ? 

In  order  to  c<Hne  to  a  satisfaetoiy  conclusion  as  to  their  power 
to  sell  discharged  of  this  lease,  it  wiU  be  necessary  to  constdar  their 
powers  in  reference  to  other  matters.  I  do  not  entertain  any  doubt 
but  that  it  was  the  intention  of  the  Legidature  thai  the  Com- 
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E.  T.  1857-  missioners  should  sell  only  estates  that  were  in  fact  incumbered, 

Exeh   Cham 

.— -\ — /  and  that  previous  to  making  any  such  sale  there  should  have  been 
an  order  for  sale  made  by  them ;  that  thej  should  make  such  order 
only  on  the  application,  either  of  the  owner  of  such  incumbered 
estate,  or  of  a  person  entitled  to  an  incumbrance  affecting  same. 
But  though  such,  I  have  no  doubt,,was  the  intention  of  the  L^is- 
lature,  I  am  equally  clear  in  the  opinion  that  it  was  also  the 
intention  of  the  Legislature  that  the  Commissioners  should  them- 
selves inquire  and  determine,  whether  in  fact  the  estate  sought  to 
be  sold  was  one  which  should  be  sold  under  the  Act,  and  that 
it  also  was  the  intention  of  the  Legislature  that  the  decision  of 
the  Commissioners  on  the  subject  should  be  final  and  conclusiTe. 
I  stated  at  some  length,  in  delivering  my  judgment  in  the  ease 
of  (yDonneU  v.  Ryan  (a),  the  reasons  which  induced  me  to  form 
that  opinion.  I  have  since  very  fi^uently  re-considered  the  subject, 
and  I  have  attended  with  all  the  attenUon  in  my  power  to  the 
arguments  which  have  been  addressed  to  us  in  this  case ;  and  I  have 
not  been  able  to  see  any  ground  for  altering  the  opinion  I  then 
formed.  The  Court  of  Queen's  Bench,  in  the  present  case,  seem 
to  have  thought  that  the  case  of  Annesley  v.  Dixon  (b)  was  an 
authority  against  the  view  taken  by  me  as  to  the  constructicm  of 
the  Lkcumbered  Estates  Act;  but,  with  great  deference  to  their 
opinion,  it  occurs  to  me  that  that  case,  carefully  considered,  is 
a  very  strong  authority  the  other  way.  In  that  case  it  was  conceded 
by  the  Bar  and  the  Bench,  that  if  the  Commissioners  had,  under  the 
Act  then  under  consideration,  authority  to  inquire  and  detennine 
whether  the  estates  were  in  fact  forfeited,  or  had  belonged  to  King 
James,  that  their  determination  on  that  point,  however  erroneoos^ 
would  have  been  conclusive ;  and  the  argument  altogether  turned  on 
the  question,  whether  there  was  any  provision  in  the  Act  authorising 
the  Commissioners  to  make  such  an  inquiry  or  determination  ?  The 
judgment  of  Powell,  J.,  states  the  question  very  dearly.  He 
says: — *'I  take  it  there  is  but  one  single  question  in  this  case, 
«and  that  is,  whether  the  trustees  had  a  power  to  determine  what 
**  was  vested  in  them ;  and  for  that,  I  take  it  that  no  land  was 
"vested  in  the  trustees,  but  what  belonged  to  King  James  or 

(a)  4  Ir.  Com.  Law  Bep.  66.  (6)  Holt'i  Bep.  S72. 
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"forfeiting  persons:"  and  the  result  of  that  case  is  simply  this,  E.  T.  18S7> 

that  the  Judges  who  had  to  determine  it  came  to  the  conclusion     v— J^-   / 

that  the  Commissioners,  under  the  Act,  had  no  power  or  authority  otos 

to  determine  whether  in  fact  an  estate  had  helonged  to  King  James      borkb. 

on  the  day  stated  in  the  Act,  or  had  been  forfeited,  and  therefore 

that  the  sale  or  conveyance  was  not  condusiye  of  such  fact    Can 

this  reasoning  apply  to  the  present  case  ?    Can  it  be  said  that  when 

a  petition  is  presented  to  the  Commissioners  for  the  sale  of  an 

alleged  incumbered  estate,  that  it  is  not  the  duty  of  the  Commissioners 

to  inquire  and  determine  whether  in  fact  the  alleged  incumbrances 

affect  the  estate  in  question  ? 

The  9th  section  directs  the  Commissioners  to  frame  and  promul- 
gate forms  of  application  indicating  the  information  to  be  furnished 
with  reference  to  title,  incumbrances  and  such  other  information  as 
in  their  judgment  may  assist  them  in  forming  an  opinion  on  such 
application  :  for  what  purpose,  but  that  of  enabling  them  to 
determine  whether  the  estate  is  one  which  ought  to  be  sold  under 
the  Act  ?  By  the  15th  section,  the  Commissioners  are  a  Court  of 
Record  for  the  investigation  of  title,  for  ascertaining  and  allowing 
incumbrances  and  charges,  and  the  amounts  due  thereon,  and 
settling  the  priority  of  such  charges  and  incumbrances  respectively, 
and  the  rights  of  owners  and  others,  and  generally  for  ascertaining, 
declaring  and  allowing  the  rights  of  all  persons  in  any  lands  or  lease 
in  respect  of  which  application  may  have  been  made  under  this 
Act ;  and  they  may  send  cases  for  the  opinion  of  a  Court  of  Law, 
or  to  be  tried  by  a  juxy  on  an  issue  of  fact. 

Now,  as  I  understand  the  argument  on  this  part  of  the  case, 
against  the  jurisdiction  of  the  Commissioners,  it  amounts  to  this, 
that  unless  there  is  in  fact  brought  into  this  Court  an  estate  in- 
cumbered, within  the  meaning  of  the  Act,  they  have  no  juris- 
diction, and  all  their  proceedings  are  void,  as  coram  non  Judiee. 
Now,  let  me  suppose  a  case  of  not  impossible  occurrence,  and  which 
has  in  fact  occurred  in  the  Court.  A  party  incumbers  an  estate, 
claiming  to  be  tenant  in  tail,  under  a  will  of  doubtful  construction. 
The  Commissioners,  having  considered  the  case,  are  of  opinion  it 
is  one  ona  of.  doubt  and^difficulty,  and  think  it  right  to  take  the 
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£.  T.  1857.  opinion  of  %  Court  of  Law,  as  to  what  Mta«&  tbe  aUaged:  ownv 
■^— v-^  takaa  under  tbe  will  in  question.  Tliat  Court,  after  oonflidesatioD» 
are  of  opinien-y  and  certify  thai,  unter  the  will  in  qaeation,  the  ptrtj 
took  an  estate  tail ;  aiid  therefore,  that  the  jdidgmenta  or  other  ia- 
oumbranoes  created  by  him  affect  the  fee  of  the  landsL  The  Com- 
missionersi  acting  on  this  opiaAon,  sell  a  portion  of  tbe  landii 
and  the  purchaser  enters  into  possession.  Let  me  suppose  that, 
in  some  years  after,  litigation  arises  in  relation  to  the  title  to  the 
unsold  lands,  and  the  same,  or  another  Court  of  Law>  oveimle 
the  decision  previously  made  on  the  same  will,  and  determine 
that  the  devisee,  instead  of  being  tenant  in  tail,  was  only  t^unt 
for  life,  or  tenant  in  fee,  with  an  executory  limitation  over,  l^ow, 
can  it  be  contended  in  a  case  like  this  which  I  have  supposed, 
that  it  would  be  competent  for  the  claimant  to  the  estate  to  support 
an  ejectment  against  the  purchaser,  on  the  grounds  that  in  ftct 
the  estate  was  not  at  all  incumbered,  and  that  the  alleged  owner 
was  merely  tenant  for  life  ?  How,  consistent  with  the  51st  sectkni, 
which  renders  every  order  of  the  Commissioners,  unless  appealed 
from,  final,-- 4M>uld  it  be  held,  in  the  ^ectment  against  the  pur- 
chaser, that  the  pn^priety  of  the  decsion  I  have  supposed  ceoU 
be  questioned  ?  And  if  it  could  not,  what  becomes  of  the  argument 
that  they  cannot  confer  jurisdiction  on  themselves?  In  the  esse 
I  have  supposed,  the  later  decisions  detemuoed  that  in  fiwt  the 
estate  sold  was  not  incumbered,  and  that  there  was  no  owner  before 
the  Court.  Still  does  it  not  clearly  follow,  from  the  reaaoning  in 
the  case  before  Lord  Holt,  that  if  the  matter  rested  merely  on  tiie 
15th  section,  that  the  Commissionwra  having  authori^  to  detenaine 
the  fact  of  the  ownership  and  of  the  estate  being  inoambered,  that 
their  determination,  however  erroneous,  must  be  final  and  con* 
elusive? 

But  if  it  were  possiUe  to  raise  or  suggest  doubts-^  tbe  matter 
depended  on  the  15th  section  alone*-J  confess  I  never  oonld  sse 
how  such  doubts  could  exist,  having  regard  to  the  34th,  37lh  and 
49th  sections,  which  regulate  the  form  and  efieot  of  «>nveyaa(e6B 
executed  by  the  Commissionera.  The  84th  seetkm  directs  tbst 
when  the  Commissionen  sell  any  lands,  the  oettveyanee  shaB  he 
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under  their  seal,  and  signed  by  two  of  them,  and  the  'execution  E.  T.  185*7. 

Brfh.'Chtim 
hjuny  other  party  shall  be  nnneoeseary ;  and  it  then  provides  that     — -v— ^ 

anch  oonveyanoe  shall  express  and  refer  to  the  tenanoies,  leases,  &c.,  ^^ 

snbject  to  which  the  sale  is  made.    The  27th  section  enacts  that      robks. 

every  racA  convejancoy  eKecntod  as  aforesaid^  by  the  Commis- 

sioners,  on  the  sale  of  land,  ahall  be  efiectoal  to  pass  the  fee-simple, 

subject  to  the  leases  expressed  therein,  and  disdiarged  from  all 

estates,  te.    Is  it  not  clear  that  the  wokIb  ^^saeh  conyeyance,"  in 

the   section,  refer   to   the   same  words  *^  soch    conveyance  **   in 

tile  24th  section;  that  is,  a  conveyance  under  the  seal  of  the 

Commissionen,  and  under  the  hands  of  any  two  of  them,  executed 

on  the  sale  of  any  lands?    I  cannot,  in  this  27th  section,  find 

anything  confining  its  operation  to  the  sale  of  lands  which  the 

Comtnissioners  ought  to  have  sold.    The  words  are  as  general 

as  words  can  be,  and  expressly  discharge  the  lands  so  conveyed 

from  all  former  and  other  estates,  rights,  titles,  charges  and  in- 

cambrances  whatsoever.    But  in  order  to  prevent  any  question 

being  raised  as  to  the  obligation  of  the  purchaser  to  show  that 

the  necessaiy  proceedings  were  had  in  the  Incumbered  Estates 

Court  prior  to  the  conveyance,  the  49th  section  provides  that 

every  conveyance,  executed  as  required  by  the  Act  (t.  «.,  under 

the  seal  of  tiie  Oommissioners,  and  signed  by  two  of  them,  and 

in  the  form  prescribed),  shall,  for  all  purposes,  be  conclusive 

**  evidence   that    eveiy  application,  proceeding,  consent  and  act 

**  whatsoever,  which  ought  to  have  been  made,  given  and  done 

^*  previously  to  the  execution  of  such  conveyance,  has  been  made, 

'^  given  and  done  by  the  persons  authorised  to  make,  do  and  give 

the  eame ;  and  no  such  conveyance  ahall  be  impeached  by  reason 

of  any  informality  therein.'' 

Now  what  is  the  meaning  of  the  word  ^  application  "  in  this  section  ? 

The  word  '^apply  **  ar  ''applicatton"  is  used  in  the  previous  sections  of 

the  Act  only  as  describing  the  primary  proceeding  takea  by  the  owner 

or  iMumbrancer  requiring  a  sale^  as  in  the  16th  and  17th  seeticms. 

Now,  kt  me  aak  what  application  oaght  to  have  been  made  befote 

the  Connnissioners  sold  or  conveyed  any  land?  Ought  it  not  to  be  an 

application  by  the  owner  of  the  la&dfsosold,.or  bya'peffson  having 
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£•  T.  1857.  an  ineambrance  affecting  it?    Is  not,  therefore,  the  convejuiee 

JExekm  ChioiL 

conolnsive  evidence  thmt  a  petition  for  a  sale  had  been  presented  bjr 

the  proper  party?  and  is  any  Court  to  allow  this  conclnsive  eyidenee 
to  be  contradicted  by  showing  that  either  through  error  of  judgment 
or  mistake  the  Commissioners  have  sold  an  estate  not  at  all  incum- 
bered ?  The  conveyance  being  conclusive  evidence  of  the  proper 
application  having  been  made,  I  cannot  agree  in  the  view  suggested 
by  my  Lobo  Chdbf  B abon,  that,  to  render  valid  a  conveyance  by  the 
Commissioners,  it  is  necessary  that  a  petition  should  be  presented, 
praying  a  sale  of  the  lands  conveyed.  The  purchaser,  in  my  opinioo, 
is  not  to  be  entangled  in  such  inquiries ;  it  is  sufBlcient  for  him  thst 
the  Commissioners  have  sold  and  conveyed  the  lands  to  him.  In  the 
same  way,  the  word  **  proceeding"  in  the  49th  section  must  mesn, 
among  others,  an  order  for  sale,  and  if  to  render  proper  any  psr- 
ticular  conveyance  the  consent  of  any  party  should  have  been 
previously  given,  the  conveyance  is  also  conclusive  evidence  thit 
such  consent  had  been  given.  The  result  of  all  this  ia,  Uie  Com- 
missioners ought  not  to  convey  unless  they  have  previously  aoLi; 
they  ought  not  to  sell  unless  they  had  previously  made  an 
order  for  sale;  they  ought  not  to  make  such  order  of  sale  ex- 
cept on  notice  to  the  proper  parties  and  on  the  application  of  the 
real  owner  or  an  incumbrancer  of  the  lands  so  sold.  But  by  the 
49th  section  of  the  Act,  the  conveyance  is  itself  conclusive  evidence 
of  the  execution  of  each  and  every  of  the  requisites  I  have  mentioDed ; 
and  such  is  the  construction  put  upon  the  Act  by  the  CommissioBen 
and  the  public  who  purchase  in  their  Court.  The  purchasers  have  not 
access  to,  nor  are  they  incumbered  with,  the  title-deeds ;  the  pn> 
chaser^s  only  title  is  his  purchase  deed  and  the  counterparts  of  the 
leasea,  subject  to  which  he  purchases. 

I  have  considered  it  a4visable  to  go  more  at  length  into  this  pert 
of  the  case  than  is  absolutely  necessary  for  the  decision  of  the  eim 
before  the  Court,  because  I  think  it  is  the  duty  of  this  Court,  ss  ftr 
as  can  be  done  by  a  distinct  and  clear  expression  of  their  <^inioii,  to 
set  at  rest  all  doubts  which  have  been  recently  suggested,  as  to  the 
possibility  of  the  purchaser's  title  being  afiected  by  showing  thit 
by  mistake  or  otherwise  lands  have  been  sold  which  ought  not  to 


COMMON  LAW  REPORTS.  345 

have  been  sold,  or  that  there  has  been  any  defect  or  irregularity  in  E*  T.  1857* 

Mxch,  Cham, 

the  proceedings  of  the  Coart.    In  the  present  case  none  of  these     ^-     v      * 

brrhtoton 

difficulties  in  fact  exist.    It  is  admitted  that  the  estate  conveyed  to  ^^ 

the  purchaser  was  sold  to  him,  that  it  waa  an  incumbered  estate,  borke. 
and  that  the  proper  petition  for  sale  had  been  presented.  But  it  is 
said  the  Commissioners  had  no  power  to  sell  it  except  subject  to 
Rorke's  lease;  may  I  ask,  if  we  are  to  inquire  into  merits,  where  is 
the  foundation  for  that  allegation  ?  If  there  were  incumbrances 
affecting  the  property,  prior  in  date  to  Rprke's  lease,  and  that  a  sale 
discharged  of  such  lease  was  necessary  for  the  payment  of  such  in- 
cambrances,  would  not  the  Commissioners  have  had  the  power  to 
sell  discharged  of  the  lease,  and  that,  even  though  originally  they 
had  intended  to  sell  subject  to  the  lease  ?  Could  not  they  have  sold 
discharged  of  the  lease,  with  the  assent  of  Rorke  ?  Does  not  the 
27th  section  in  express  terms  say  that  the  conveyance  shall  be 
effectual  to  pass  the  lands  expressed  to  be  conveyed,  subject  to  such 
tenancies  and  leases  as  are  expressed  or  referred  to  therein,  and 
discharged  from  all  other  ?  What  right  have  we  or  any  other  Court  to 
change  the  words  "  as  are  expressed  or  referred  to  therein  "  into  the 
words  '^  as  ought  to  be  expressed  or  referred  to  therein,  **  or  into 
any  words  of  similar  import?  And  if,  to  justify  the  sale  or  convey- 
ance discharged  of  the  lease  in  question,  any  order,  proceeding  or 
consent  was  necessary,  what  right  have  I  or  any  one  else  to  say  that 
under  the  49th  section  the  conveyance  itself  is  not  conclusive  evidence 
of  the  execution  of  such  order  and  consent  ? 

On  the  whole,  therefore,  I  entertain  no  doubt  but  that,  according 
to  the  true  construction  of  the  Act  in  question,  the  purchaser  is 
entitled  to  hold  the  lands  discharged  of  Rorke's  lease;  and,  therefore, 
that  the  exception  to  my  Lord  Chief  Justice's  charge  should  have 
been  allowed,  and  therefore  that  the  judgment  of  the  Queen's  Bench 
should  be  reversed  and  a  venire  de  novo  awarded. 

LSPROT,  C.  J. 

This  case  comes  before  the  Court  on  three  exceptions.    The  first 

and  second  relate  to  the  admission  of  evidence ;  they  depend  upon 

the  third,  and  must  be  decided  by  it;  for  if  it  be  open  to  the 
VOL.  6.  44  L 
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•  •» 

E.  T.  IS57.  defendant  to  go  into  title,  he  mast  be  allowed  to  prodace  the 

Exch,  CkanL         .  _  « «.  ,    . 

evidence  to  establish  it. 


The  material  facts  to  be  collected  from  the  evidence  on  the 


BRRINGTON 

ff. 
BORKS.       record  are  these  :-^A  petition  was  presented,  in   1851,   to   the 

Incumbered  Estates  Court,  for  the  sale  of  the  fee-simple  estate 

of  a  Mr.  Hamilton,  for  the  payment  of  incumbrances.     It  consisted 

of  several  denominations  of  land.    By  an  order  of  the  Court,  the 

estate  was  divided  into  several  lots  for  sale ;  of  these  it  is  onlj 

necessary  to  notice  three,  namely,  lots  3,   4  and  5.     Lot   3   is 

described  as  consisting  of  about  800  acres  of  the  lands  of  Clnnagh, 

and  part  of  Muckland.    Lot  4  is  described  as  consisting  of  a  part 

of  the  Bog  of  Allen,  containing  777a.  dr.  4p.,  or  thereabouts.     An 

absolute  order  for  a  sale  was  made,  and  notices  pursuant  to  the 

23rd  section  of  the  Act  were  served  on  the  tenants  to  bring  in 

their  leases.     Mr.  Rorke  (the  defendant  in  this  cause)  accordingly 

brought  in  his.    It  was  a  lease  of  part  of  the  lands  of  Muckland 

(in  lot  3),  executed  in  the  year  1822,  for  three  lives,  one  of  which 

is  still  in  being,  to  a  person  of  the  name  of  Wilton,  and  since 

assigned  to  the  defendant.    Printed  rentals,  with  maps  annexed, 

of  these  several  lots,  were  then  prepared  by  the  Commissionen, 

imd  published  under  their  seal,  with  a  view  to  the  sale  which  had 

been  ordered.    These  are  the  maps  and  rentals  referred  to  in  the 

bill  of  exceptions.     The  defendant's  lease,  with  its  date  and  all 

particulars,  was  set  out  in  the  "rental  of  lot  3,  with  a  reference 

to  the  map  annexed,  and  the  lease  was  thereby  declared  to   he 

binding  on  the  estate  of  Mr.  Hamilton,  and  the  sale  that  was  to 

be  made  was  thereby  declared  to  be  subject  to  that  lease.     This 

lot  3  ultimately  remained  unsold,  but  lot  4,  as  described  in  the 

rental  and  map  of  that  lot,  containing  777a.  3r.  4p.  of  the  Bog 

of  Allen,  was  sold  to  Mr.  Errington,  the  plaintiff  in  this  cause; 

and  lot  5  w^s  sold  to  a  Mr.  Bolton.    Six  months  after  this  sale, 

which  took  place  on  the  I6th  of  November  1852,  a  transactioo 

took  place  between  the  plaintiff  and  Mr.  Bolton,  which  in  fiict 

has  been  the  occasion  of  this  suit.     Mr.  Bolton,  being  desirous 

to  obtain  a  part  of  the  bog  purchased  by  the  plaintiff  in  lot  4, 

applied  to  the  Commissioners  by  motion  for  that  purpose,  with 
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Uie  coilsent  of  the  plaintiff;  and  it  was  accordingly,  by  order  of  E.  T*  1857< 

JJ*     _JL      f^ik£wmm 

the  Commissioners,  bearing  date  the  6th  of  May  1863,  transferred     ^r^-^' 

to  Mr.  Bolton  for  a  sam  of  £10,  paid  in  to  the  credit  of  the  matter, 
and  in  lieu  thereof  .the  part  of  Muckland  in  lot  No.  3,  contained  in  so&kx. 
defendant's  lease,  was  transferred  to  the  plaintiff  by  the  same  order 
of  the  Commissioners.  The  deed  from  the  Commissioners  to  the 
plaintiff  makes  no  mention  of  the  lands  of  Muckland,  and  conveys 
the  premises  exactly  in  the  terms  used  in  the  map  and  rental  of 
lot  4,  under  which  the  plaintiff  purchased  (viz.,  777a.  3r.  4p.  of  the 
Bog  of  Allen),  but  the  map  annexed  to  the  deed  was  altered  from 
that  under  which  the  plaintiff  purchased;  and  it  is  now  insisted 
that^  by  words  of  reference  to  the  map  so  annexed,  the  defendant's 
premises  are  conveyed  to  the  plaintiff,  although  not  mentioned  by 
name  either  in  the  conveyance  or  the  map.  All  this  took  place 
without  any  communication  with  the  defendant,  or  any  concurrence 
on  his  part,  or  any  consideration  provided  for  him  for  the  loss 
of  his  interest,  which  it  is  now  insisted  was  defeated  by  this  pro- 
ceeding. 

It  cannot  be  denied  that  the  case,  thus  presents  such  irregularities 
and  inconsistencies  as  show  a  total  departure  from  the  course  of 
proceeding  prescribed  by  the  Act.  The  premises  sold,  according 
to  the  rental,  are  different  from  the  premises  conveyed,  and  the 
premises  now  sought  to  be  recovered  differ  from  both.  The  map 
annexed  to  the  conveyance  differs  from  the  map  under  which  the 
lands  were  sold ;  and  finally,  the  lands  were  conveyed  discharged 
of  the  defendant's  lease,  though  by  the  final  notice  of  sale,  served  on 
the  tenants  under  the  23rd  section  of  the  Act,  and  by  an  order 
under  seal  of  the  Commissioners,  the  lands  of  Muckland  were  ordered 
to  be  sold  subject  to  his  lease ;  and  to  the  reception  of  this  document 
in  evidence,  the  plaintiff  took  no  objection. 

These  circumstances  might  well  have  warranted  a  direction  to 
the  jury  that  the  plaintiff  had  failed  to  show  such  a  conveyance 
under  the  Act  as  could  establish  any  title,  but  I  did  not  wish  so 
to  direct  the  jury ;  nor  will  I  now  stop  to  observe  further  on  the 
inconsistencies  between  the  course  pursued  in  this  case  and  the 
provisions  of  this  Act  of  Parliament,  or  on  the  hardship  or  injustice 
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SRBINGTON 
9. 
BORKX. 


£.  T.  1857*  of  the  proceedings  towards  the  defendant;  because^  as  the  ai^mnent 
Exch*  ChoM, 

for  the  plaintiff  boldly  rests  upon  the  assertion  that  the  Commu- 

sioners  have  a  jurisdiction  to  convej  any  land  of  at^  person,  and 

that  their  conveyance  shuts  out  any  inquiry  or  investigation  bejoad 

the  four  comers  of  the  deed,   I  shall  at  once  proceed  to  examine 

the  grounds  on  which  the  argument  rests,  and  the  nature  and  extent 

of  the  jurisdiction  given  by  this  Act. 

It  is  said,  firstly,  that  under  the  Incumbered  Estates  Act  the 
effect  of  the  deed  of  conveyance  from  the  Commissioners  was  to  pass 
a  fee-simple  estate  in  the  lands  thereby  conveyed,  discharged  of 
every  prior  title  and  of  every  lease  except  those  mentioned  in  the 
schedule  to  the  deed,  and  that  no  evidence  can  be  received  even 
to  show  that  the  Commissioners  have  conveyed  land  not  belonging 
to  the  petitioning  owner,  or  not  liable  to  the  petitioning  incmn- 
brancer,  although  the  evidence  forms  part  of  the  proceedings.  And, 
as  a  corollary  to  this  proposition,  it  is  argued,  secondly,  that  not- 
withstanding the  order  of  the  Commissioners,  declaring  that  the 
lands  were  to  be  sold  subject  to  the  defendant's  lease  (which  order 
was  given  in  evidence  without  any  objection  on  the  behalf  of  the 
plaintiff),  still  the  subsequent  omission  to  insert  the  lease  in  the 
schedule  to  the  deed  of  conveyance  had  the  effect  of  defeating  and 
destroying  that  lease. 

Now  it  appears  to  me  that  the  only  jurisdiction  given  or  intended 
to  be  given  by  this  Act  is  a  jurisdiction  to  sell  and  convey,  at  the 
instance  of  an  owner  or  incumbrancer,  such  lands  as  are  SMhfid  io 
ineumbranceSf  for  the  purpose  of  discharging  the  same.  I  admit  it 
thereby  enables  the  CH>mmisdoner8  to  bind  and  bar  the  right,  title 
and  interest  of  all  persons  whatsoever  or  wheresoever,  who  mi^  he 
subject  to  or  affected  by  such  incumbrances.  Thus  far  I  go  with 
the  advocates  of  what  is  called  a  parliamentary  title.  I  admit  that 
the  Commissioners'  conveyance  is  primd  facie  effectual  to  pass  the 
fee-simple  and  inheritance  of  the  land  thereby  expressed  to  be  con- 
veyed ;  and  in  that  sense  I  understand  and  adopt  the  language  of 
the  27th  section,  and  that  the  purchaser  is  entitled  to  rest  upon  that 
conveyance  as  full  and  complete /^ma^cicie  evidence  of  title.  Tbit 
it  carries  with  it  the  presumption  belonging  to  eveiy  Act  of  a  Court 
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of  Record,  of  beinff  done  within  and  according  to  the  limits  of  its  E.  T.  1857. 

®  .        ^  .  Exch.Cham. 

jarisdiction,  and  that  it  rests  upon  those  who  would  question  the      ^-w — ' 
efficacy  of  the  conveyance,  or  the  jarisdiction  of  the  Court,  to  do  so  ^^ 

by  a  case  made  out  on  their  part.  This  appears  to  me  to  meet  bobke. 
every  avowed  object  of  *Uhe  Act  for  Facilitating  the  Sale  and 
Transfer  of  In^mbered  Estates,*'  withont  straining  it  so  as  to 
prejudice  or  bar  the  rights  and  interests  of  those  not  subject  to 
be  affected  by  any  act  of  the  party  entitled  to  petition  for  the 
sale.  It  has  been  argued  that  it  would  totally  defeat  the  value 
of  this  Act,  unless  it  be  held  to  give  the  power  of  rendering 
the  conveyance  once  executed  by  the  Commissioners  concliisive 
against  all  the  world,  and  to  enable  the  holder  of  it  to  throw 
it  down  not  as  a  primd  facie  title,  but  as  precluding  the 
possibility  of  showing  that  it  comprised  lands  of  which  neither  the 
owner  nor  incumbrancer  were  before  the  Court,  or,  in  other  words, 
of  showing  that  the  lands  of  one  man  had  been  sold  to  pay  the  debts 
of  another.  It  appears  to  me  that  any  such  argument  altogether 
overlooks  the  great  benefits  which  the  Act  confers  upon  the  three 
classes  of  persons  interested  in  a  sale,  viz.,  owners,  incumbrancers 
and  purchasers. 

Let  us  consider  the  condition  of  these  parties  as  they  stood  under 
any  former  tribunal  by  which  a  sale  for  the  payment  of  incum- 
brances could  be  effected,  the  difficulties  and  delays  which  stood  in 
the  way  of  obtaining  an  effectual  decree,  arising  from  defect  of 
parties,  abatement  by  death  or  otherwise,  and  the  consequent  neces- 
sity of  supplemental  proceedings,  the  expense  and  delay  of  investi- 
gating title,  even  after  a  decree  for  sale  was  obtained,  and  the 
further  difficulty  in  which  purchasers  were  involved,  from  the 
conveyance  of  the  Court  not  being  even  primd  facie  evidence  of 
title,  the  purchaser  being  therefore  obliged  to  trace  back  and 
establish  every  link  of  the  chain  which  constituted  the  title  which 
he  purchased. 

These  and  various  other  difficulties  are  obviated  effectually  by 
this  Act;  but  I  confess  I  cannot  go  the  length  of  giving  the  Act 
ft  construction  which  is  only  calculated  to  render  it  unjust  and 
injurious ;  neither  can  I  see  anything  in  the  language  of  the  Act  to 
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£•  T.  1857-  of  the  proceedings  towards  the  defend^ 

for  the  plaintiff  boldly  rests  uponj^  f    r^ 
sioners  have  a  jurisdiction  to  c<|'  ^  ^ 
that  their  conveyance  shuts  o^  ^  I  ^ 

the  four  comers  of  the  dee  i  t  %.  % 

/  /  /   I   t 
the  grounds  on  which  the  ,^  ^  i  f  Y 

of  the  jurisdiction  given /:  id  ^At>^ 

It  is  said,  firstly,  ;jf  ifV* 

effect  of  the  deed  o^'  /  ^       I     ' 

a  fee-simple  estr  / 


if  the  Ad, 

Transfer  of 

f  "  To  giye 

Wtfi^  Estates 

^  the  power  to 

here  land  jo 

ithall  be  lawful  for 

.  to  apply  to  the  Com- 

ander  the  provisions  of  this 

a  17  it  is  expressly  stated,  **  That 

^.^^ .  oe  for  the  purpose  of  discharging  tJu 

every  pnor  tit*  '^    ^       y  * "» 

,    .  .  clearly  importing  that  the  liability  to  sale 

-^J^ct  to  an  incumbrance.     Sections  19,  20.  21 
to  show  t' 

le  same  effect ;  sections  23  and  24  I  postpone  for 
to  the  ^  T    L  11  V 

as  1  shall  have  occasion   to  examine  them  more  in 
brano  -  _ 

jreatter ;   and  secUons  25  and  26  have  no  bearin*  on  the 
as  '  ^ 

I  think  I  may  therefore  say  with  confidence  that,  up  to  the  27lh 
^tion  at  all  events,  the  subject  of  the  jurisdiction  given  by  this  Act 
is  not  an  estate  or  land  generally,  but  an  estate  or  land  stdjeU  to 
an  incumbrance  ;  and  that  unless  there  be  something  in  the  sequel 
very  plainly  to  do  away  with  this  qualification  or  restriction,  the 
jurisdiction  must  be  taken  to  be  so  limited.   It  is,  however,  con- 
tended that,  by  the  27th  section  of  the  Act,  the  conveyance  of 
the  Commissioners  is  made  effectual  to  pass  an  estate  in  fee-sunpk 
in  possession   of  the    lands  conveyed,  even  in  a  case  where  the 
land  was  not   subject  to  any  incumbrance,   or  in  a  case  where 
neither  owner  or  incumbrancer  were  before  the  Court.    I  admit 
the  words  of  that  section  are  exceedingly  strong,  and  sufficient 
for  the  purpose,  if  there  could  not  be  a  sound  and  sati8facto7 
construction  given  to  those  words,  which  will  oust  altogether  an/ 
such  interpretation  as  is  now  contended  for ;  but  I  apprehend  it  is 
a  settled  rule  of  construction  that  however  large  and  extensive 
the  words  may  be  which  are  used  in  an  Act  conversant  about 
a  particular  matter,  and  giving  a  particular  jurisdiction,  such  words 
are  to  be  confined  and  interpreted  so  as  to  be  referred  to  tie 
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t^  %  and  the  subject-matter  of  the  juris-  E.  T.  1857. 

^^  ,,.,,.  »  Eifch,  Cham, 

<}>  -x  you  take  this  whole  Act  together,  it      — v- — ' 

^  tture  neither  gave,  or  intended  to  ^^ 

^   "^^  'ncutnbered  land.    Is  it  to  be      borke. 

^.,     ^o-     *%>  Moned  in  the   27th   section 

y        A^   ^^  ,  although  they  be  out  of 

•fc  ^    ^^'^  idiots   or  lunatics,  infants  or 

^^'>y^\   •  jrd    ^* whomsoever"   to   be   held   to 

"^  .a  estates  of  all  persons  of  that  description ; 

^iiy  notice,  and  without  giving  them  one  hour 
claim,  their  title  is  ipso  facto  extinguished  by  the 
^   of  this  conveyance?    Is  that  the  policy  or  principle 
airitish  legislation  ?     What  did  the  Legislature  do  when  they 
before  gave  a  parliamentary  title  ? — ^for  we  are  not  at  a  loss 
for  an  example  of  one — we  have  it  under  the  Statute  of  Fines, 
4  Hen.  7,  where  there  was  a  parliamentary  title    given,    but 
given    with    a    wholesome    qualification    for    the    protection    of 
strangers.    Look  at  the  caution  with  which  the  Legislature  dealt 
with  that  subject ;  first  they  directed  proclamations  to  be  made  to 
give  notice  to  all  persons  interested  in  making  claims ;  then  they 
gave  five  years  to  come  in  and  claim ;  and  further,  the  stranger  had 
preserved  to  him  by  that  Act  the  Ck>mmon  Law  protection  of  the 
plea  *'  quod  paries  finis  nil  habuerunt;  "  and  in  addition  to  all  those 
precautions   against  any  injustice  being   worked  by  the  provision 
that  fines  should  be  final  and  conclusive  as  well  against  strangers 
as  parties,  we  see  that  the  Legislature  expressly  saved  the  rights  of 
all  persons  within  the  age  of  twenty-one  years,  and  persons  in  prison 
or  beyond  the  seas :  and  yet  it  is  insisted  that  in  the  present  Act, 
without  notice,  without  time  allowed  for  claim,  and  without  any 
analogous  plea  to  that  which  was  open  under  the  Statute  of  Fines; 
the   Legislature  intended  to  bar  the  rights  of  strangers,  whether 
they  be  persons  out  of  the  realm,  idiots,  lunatics  or  infants ;  for  of 
necessity  all  are  barred,  if  the  words  in  this  27th  section  are  not  to 
be  limited  to  the  subject-matter  of  the  Act.    I  may  further  observe 
that,  if  the  construction  sought  to  be  put  on  this  27th  section  is  to 
prevail,  it  will  virtually  repeal  the  Begistry  Act;  for,  suppose  a  man 
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E«  T.  1857.  inheritiDg  an  nnincombered  estate  to  make  a  settlement  which  is  Rr 

Exeh*  Cham, 
« — N^ '     gistered,  limiting  a  life  estate  to  himself;  he  snbseqnentlj  executes 

XBBINOTON 

^^  a  mortgage  whichy  before  the  passing  of  this  Act,  would  admitiedlj 

BOBKs.  have  been  invalid  to  affect  the  interests  of  those  in  remainder ;  bat 
according  to  the  present  argument,  if  the  Commissioners  seU  this 
estate,  and  their  conveyance  be  registered,  those  deriving  under  the 
previously  registered  settlement  will  be  for  ever  barred,  and  can- 
not even  offer  the  settlement  in  evidence  to  protect  their  rights.  It 
seems  to  me,  upon  all  these  grounds,  plain  that  the  27  th  section  ia 
only  designed  to  apply  to  such  estates  as  the  rest  of  the  Act  is 
conversant  about,  and  that  the  true  meaning  of  the  words  '^sach 
conveyance"  is  such  conveyance  as  was  spoken  of  throughout  the 
preceding  26  sections,  a  conveyance  of  an  incumbered  estate. 

But  it  has  been  said  that,  even  taking  the  jurisdiction  given  bj 
this  Act  to  be  limited  to  the  sale  of  incumbered  estates,  still  the 
present  case  was  clearly  within  the  jurisdiction ;  for  that  here  was 
an  incumbered  estate,  that  the  reversion  in  fee  was  admittedly 
subject  to  an  incumbrance ;  and  it  is  insisted  that  this  confers  an 
authority  to  sell  the  land  in  fee^simple  in  possession.  This  argument 
seems  to  me  to  presume  that  the  Legislature  intended,  whenever 
there  was  an  incumbrance  affecting  any  particular  estate  or  interest 
in  the  land,  that  every  prior  estate  or  interest  might  be  sold,  so  as 
to  transfer  an  immediate  title  to  the  actual  possession ;  for  example;, 
in  the  pr^nt  case,  the  reversion  in  fee  being  subject  to  an  incum- 
brance, it  is  insisted,  that  the  Commissioners  were  thereby  author- 
ised to  sell  and  convey  a  fee-simple  in  poesestion  in  the  land.  IC 
indeed,  the  incumbrance  affects  the  fee-simple  tit  posseesian^  I  admit 
a  good  title  may  be  made  to  it,  for  the  land  and  the  estate  in  the 
land  are  in  such  a  case  both  equally  subject  to  the  incumbrance,  and 
consequently  may  both  be  sold  together  for  an  incumbrance  which 
affects  both.  But  does  that  apply  where  the  incumbrance  only 
affects  the  reversion  ?  The  argument  must  come  to  this,  that  whei^ 
ever  the  owner  has  made  a  lease,  and  afterwards  created  an  incuaok 
brance  (which  is  subject  to  the  lease),  the  owner  or  incambnnoer 
may  get  rid  of  the  lease  by  going  into  the  Incumbered  Estates  Coor^ 
if  by  accident,  oversight  or  contrivance  they  can  obtain  a  sale  and 
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a  ooDveyanee  to  a  purchaser,  omitting  to  notice  the  lease,  although  E.  T.  1857* 

,       Exch*  Cham* 

prior  to  this  Act  there  was  no  proceeding  whatever,  at  Law  or  m      >^^> 

caaiNoiroN 
Equity,  whereby  the  lease  could  be  affected.    Now,  is  it  conceivable  ^^ 

that  the  Legislature  could  have  intended  to  invest  any  tribunal  with  robks. 
an  authority  by  which  such  an  injustice  could  occur,  without  any 
default  of  the  tenant  who,  as  in  this  case,  had  complied  with  every 
requirement  of  the  Act?  -This  would  certainly  be  maintaining  the 
character  which  has  been  sometimes  given  to  this  Act,  of  being  a 
despotic  Act  But  where  the  principles  are  to  be  found  which 
would  warrant  such  an  interpretation  being  put  on  any  Act  of 
Parliament,  I  am  at  a  loss  to  discover,  nor  can  I  see  why  such  a 
construction  should  be  put  on  any  section  in  the  present  Act, 
instead  of  a  construction  of  which  it  is  quite  capable,  and  which 
wUl  be  found  consistent  with  its  other  provisions,  and  with  the 
just  rights  of  all  parties.  Why  should  this  Act  be  construed  in 
any  way  prejudicial  to  the  rights  of  the  tenants,  if  it  be  possible 
to  avoid  doing  so?  It  was  not  enacted  because  lands  were  incum- 
bered by  leases,  nor  to  give  any  facility  to  owners  or  incumbrancers 
to  get  rid  of  leases  affecting  incumbered  estates;  why  should  a 
tenant^  or  why  should  any  man  be  affected  by  it,  who  does  not 
hold  land  subject  to  an  incumbrance,  or  otherwise  than  so  far  as 
it  is  so  subject? 

I  have  hitherto  dealt  with  this  case  upon  arguments  derived  from 
the  language  and  provisions  of  the  Act  itself;  but  I  come  now 
to  consider  it  on  the  ground  of  authority.  I  refer  to  the  case  of 
Annedey  v.  Dixattj  a  decision  of  the  greatest  weight.  The  Act  of 
Parliament  upon  which  that  Case  was  decided  (11  &  12  fP.  3, 
c  2,  /r.)  isy  in  its  language  and  provisions,  so  very  similar  in 
many  respects  to  that  which  is  now  before  us,  that  one  might 
almost  suppose  it  had  been  adopted  as  a  precedent.  That  Act 
vested  all  the  estates  forfeited  in  the  rebellion  in  trustees,  as 
Commisrioners  for  the  purpose  of  sale.  By  the  8th  section,  ample 
powers  were  given  to  the  Commissioners  to  obtain  information,  by 
seeking  for  papers,  books,  writings  or  records,  as  they  might  think 
oeoessary;  and  powers  to  examine  upon  oath,  for  the  purpose  of 

ascertaining  persons  who  were  attainted  or  convicted,  and  of  dis*^ 
VOL.  6.  45  L 
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£.  T.  1857.  covering  their  property.    By  the  12th  section,  all  persons  having 
Exeh.  Chaau 
^— — ^^— -^     claims  were  to  come  in;  and  powers  were  given  to  the  Commii- 

^^  sioners,  as  a  Court  of  Record,  to  adjudicate  on  those  claims;  and 

BORKs.  in  case  no  claim  was  made,  or,  being  made,  was  decided  against, 
the  Commissioners  were  to  selL  By  the  1 6th  section,  every  judg- 
ment or  decree  of  the  said  Commissioners,  when  entered  of  record, 
was  made  final  and  conclusive,  and  binding  on  all  and  eveiy 
person  or  persons,  their  heirs,  successors,  administrators  and  assigns, 
nothwithstanding  any  disability,  and  on  all  corporations  and  bodies 
politic.  The  23rd  section  provides  for  the  conveyance  which  was 
to  be  executed  by  the  said  Commissioners ;  and  then  comes  the  25th 
section,  which  constitutes  the  purchaser's  title :  and  thereby  it  is 
enacted  "That  any  purchaser  having  any  such  conveyance  and 
•<  assurance  as  aforesaid  shall  be  adjudged  to  be  in  the  actual 
''seisin  and  possession  of  the  lands  so  purchased  and  conveyed; 
**  and  the  trustees  are  hereby  authorised  to  issue  their  precept  to  the 
"  Sheriffs  to  give  possession,  and  every  such  purchaser  shall  hold  and 
<*  enjoy  the  same  for  such  estate  and  interest  therein  as  shall  be  con- 
''  veyed  by  such  indenture,  freed  and  discharged  firom  all  arreazs  of 
*^  quit-rent,  crown-rent  and  chiefries,  and  of  and  from  all  other  claims 
"  and  demands  of  his  Majesty,  his  heirs  and  successors,  and  of  the 
"  said  Commissioners,  and  of  all  and  every  other  person  and  persons 
whatsoever,  other  than  and  except  such  claims  and  demands  ss 
shall  be  allowed  by  the  said  Commissioners  on  the  examination  of 
'*  such  claims  as  aforesaid.**  It  is  impossible  to  conceive  any  words 
stronger  or  more  conclusive  than  these,  to  give  the  purchaser  what 
is  called  a  parliamentary  title. 

And  let  us  now  see  how  they  were  dealt  with.  A  daim  wss 
duly  made  by  Dixon,  the  owner  of  the  estate  which  the  Commis- 
sioners had  sold  and  conveyed  to  Annesley  as  a  forfeited  estate. 
The  claim  waa  heard  before  the  Coomiissioners,  who  decided  against 
Dixon.  He  then  brought  an  ejectment  against  Annesley,  in  the 
Court  of  King's  Bench,  which  decided  in  his  favour.  The  judgment 
was  affirmed  upon  a  writ  of  error  to  the  King's  Bench  in  England, 
then  presided  over  by  Lord  Holt ;  and  that  judgment  waa  affirmed 
in  Parliament  Now,  in  that  case  I  find  that  the  words  *'siidi 
indenture "  (used  in  the  Act  for  Sale  of  Forfeited  Estates,  and 
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exactly  analogous  to  the  words  *' such  conveyance ''  in  the  Incum-  E.  T.  1857' 
,,_,  ..  ___  /.,  Exch,  Cham. 

oerea  iiiStates  Act)  were  held  to  mean  a  conveyance  of  such  estates  ^  ■  y  .^ 
as  the  Commissioners  had  power  to  sell  and  to  make  title  to ;  and 
I  find  that  because  the  estate  which  the  Commissioners  had  there  &orke. 
sold  was  not,  in  point  of  fact,  a  forfeited  estate,  thopgh  they 
received  and  had  in  their  possession  Mr.  Annesley's  purchase- 
money,  still  their  conveyance  of  it  went  for  nothing,  on  the  ground 
that  they  had  not  jurisdiction.  And  where,  I  ask,  is  the  difference 
between  that  and  the  case  now  before  us  ?  The  Act  of  W,  3  gave 
a  jurisdiction  over  forfeited  estates,  and  the  estate  the  Commissioners 
sold  was  not  forfeited.  Here  there  is  a  jurisdiction  given  over 
incumbered  estates,  and  the  estate  the  Commissioners  sell  is  not 
tfti  incumbered  estate.  Why  is  the  conveyance  here  to  have  a 
magical  effect  which  was  denied  to  the  conveyance  in  that  case  ? 
And  now  I  shall  read  a  few  of  the  concluding  passages  of  the 
judgment  of  that  eminent  man  Chief  Justice  Holt.  He  says : — **  I 
**  think  the  proceedings  and  decree  of  the  trustees  in  this  case  are 
*^  void,  and  coram  non  Judiee,  and  that  the  lessor  of  the  plaintiff 
*'  had  a  good  title  to  enter ;  and  I  do  agree  with  my  Brother  Powell, 
*'that  any  other  construction  of  this  Act  would  be,  instead  of 
**  quieting  Ireland,  the  ready  way  to  have  a  new  war  there.  li  w€u 
**  intended  that  the  forfeited  lands,  and  those  belonging  to  King 
James,  should  be  vested  in  these  trustees,  in  order  to  be  sold  to  the 
public ;  and  instead  of  this  we  would  vest  all  the  kingdom  in  them. 
**  This  would  be  a  mad  construction."  A  construction  which  would 
enable  them  to  sell  anything  but  forfeited  estates.  Lord  Holt  consi- 
ders would  be  a  mad  construction.  He  says  then : — "I  know  none 
*'  of  the  trustees ;  they  may  be  honest  gentlemen  for  aught  I  know. 
^*  I  take  this  Act,  as  it  was  made  and  intended,  to  have  a  very  rea- 
sonable construction  and  interpretation.  If  King  James  had  been  a 
disseisor,  as  my  Brother  Powell  said,  the  possession  and  defeasible 
estate  is  vested  in  the  trustees.  If  the  forfeiting  person  had  a. 
right  of  action  or  entry,  this  was  vested  in  the  trustees ;  but  the 
possession  of  the  lands  of  an  innocent  person  is  undisturbed  by 
*^  the  Act ;  so  if  a  tenant  for  life  was  a  forfeiting  person,  this  estate 
''was  in  the  trustees,  but  not  the  reversions  in  remainder/'  The 
case  now  before  the  Court  presents  the  converse  of  that  proposition. 
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E.  T.  1857*  The  tenant's  interest  in  possession  is  not  subject  to  an  incumbrance, 
£ifeh.Cham. 
«— ^^— ^     although  the  reversion  is;  and  the  principle  laid  down  hj  Lord 

ERBINOTON 

^^  Holt  equally  appues. 

BOBKE.  I  now  come  to  the  other  branch  of  the  argument  which  has 

been  urged  on  behalf  of  the  plaintifT,  viz.,  that  the  omission  to 
insert  the  defendant's  lease  in  the  schedule  to  the  plaintiff's  con- 
▼eyance  operates  to  defeat  and  destroy  the  lease,  notwithstanding 
the  previous  order  of  the  Commissioners,  declaring  that  the  lands 
were  to  be  sold  subject  to  that  lease ;  and  here  I  proceed  to  examine 
the  provisions  of  the  23rd,  24th  and  27th  sections,  relative  to  te- 
nants' leases,  and  the  powers  ^ven  in  respect  of  them.  By  the 
23rd  section  it  is  enacted : — '^  That  where  a  sale  shall  be  made 
"under  this  Act,  the  Commissioners  shall,  where  and  so  far  as  they 
"may  deem  necessary  for  the  purposes  of  the  sale,  ascertain  the 
^*  tenancies  of  the  occupying  tenants,  and  of  any  lessees  or  under- 
-lessees whose  leases,  under-leases,  &c.,  affect  the  lands,  or  any 
-  part  thereof,  to  be  sold,  and  may  give  such  notices  or  make  such 
^  inquiries  as  they  may  think  necessary  for  ascertaining  and  secu- 
'*  ring  the  rights  of  such  tenants,  lessees  or  under-lessees,  as  afore- 
'*  said ;  and  all  occupjring  tenants,  and  all  persons  being  or  claiming 
**  to  be  lessees  or  under-lessees  as  aforesaid,  shall,  at  such  times  and 
**  places  as  the  Commissioners  may  by  their  notices  require,  produce 
'*all  leases,  under-leases  and  agreements  in  writing,  under  which 
**  such  tenants  or  persons  occupy  or  claim  to  hold,  if  such  leases,  &e., 
/  **  be  in  their  power  or  possession  ;  and  if  not  so,  then  the  particu- 

"  lars  of  the  terms,  &g^  subject  to  which  they  occupy  or  claim  to 
*'  hold ;  and  the  sale  shall  be  made  eubfeei  to  the  tenaneiee^  leases 
^^or  undeT'leases  ascertained  as  aforesaid^  suJtjeet  to  which  the 
*'  owner  or  incumbrancer  applying  for  a  sale  under  this  Act  shaU 
*«  be  otoner  or  incumbrancer^  and  such  other  of  the  tenancies,  leases 
'*  and  under-leases,  ascertained  as  aforesaid,  as  shall  appear  to  the 
Commissioners  to  have  been  granted  bona  fide  by  the  owner  or 
persons  in  possession  or  receipt  of  the  rents  and  profits  subject 
to  which  it  shall  appear  to  the  Commissioners  the  sale  should  be 
"  made." 

The  first  thing  to  be  observed  in  this  section  is  the  expressed  pur^ 
pose  for  which  the  inquiry  directed  is  to  be  made ;  it  is  fiv  the 
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purpose  of  ascertaining  and  securing  the  rights  of  such  tenants,  •£•  T.  1857. 

,      ,                      «         . ,       •        .        A               .   .         1        Exch,  Cham. 
lessees  or  under-lessees,  as  aforesaid ;  that  is,  of  ascertaining  the     < , ' 

tenancies  of  aU  the  occupying  tenants,  and  securing  the  rights  of  ^^ 

those  whose  rights  affected  the  lands  to  he  sold  :  and  accordingly,       borke. 
the  section  proceeds  to  direct  that  the  sale  shall  he  mad6  subject 
to  the  tenancies,  leases  or  under-leases  ascertained  as  aforesaid, 
suhject  to  which  the  owner  or  incumbrancer  applying  for  a  sale 
shall  be  owner  or  incumbrancer,  and  such  other  of  the  tenancies, 
leases,  ^.,  ascertained  as  aforesaid,  as  shall  appear  to  the  Com- 
missioners to  have  been  granted  bona  fide  by  the  owner  or  person 
in  possession  or  receipt  of  the  rents,  subject  to  which  it  shall  appear 
to  the  Commissioners  the  sale  ought  to  be  made.     Now,  here  the 
two  classes  of  tenancies    are   distinguished ;    and  the  distinction 
between  them  is  very  important  to  attend  to,  with  a  view  to  the 
^defendant's  case  before  the  Court — ^the  first  consisting  of  leases,  &c., 
subject  to  which  the  owner  or  incumbrancer  applying  for  a  sale  was 
subject  as  such ;  the  second  class,  such  as  having  been  only  granted 
by  the  persons  in  possession,  but  bona  fide^  the  Commissioners 
might  ihinh  should  not  be  disturbed,  but  the  sale  made  subject 
to  them.     As  to  the  first  class,  the  section   is  imperative;  the 
sale  must  be  made  subject  to  them;  there  is  no  discretion  left 
to  the  Commissioners.     As  to  the  second  class,  it  is  left  wholly  to 
their  judgment  and  discretion  to  which  and  how  many  of  them  the  sale 
should  be  made  subject.    The  first  class  stand  proprio  vigore.     The 
land  being  charged  with  them,  and  the  incumbrance  being  subject  to 
them,  it  would  require  express  enactment  to  annul  them ;  instead  of 
which  the  Act  expressly  recognises  them,  and  directs  that  the  lands 
should  be  sold  subject  to  them.     Then  comes  the  24th  section,  by 
which  it  b  enacted  "That  the  conveyance  to  be  executed  by  the 
**  Commissioners  shall  express  or  refer  to  the  tenancies,  leases  or 
**  under-leases  (if  any)  subject  to  which  the  sale  is  made."   This  is 
a  provision  altogether  for  the  benefit  of  the  tenants,  whose  leases  it 
was  the  object  of  the  2drd  section  to  secure.     The  omission  to 
comply  with  this  direction,  however  it  might  be  a  defect  in  the 
conveyance,  could  not  possibly  afiect  or  defeat  the  pre-existing  right 
of  the  tenant,  subject  to  whose  lease  a  sale  could  only  be  made. 
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£.  T.  1857.       I  come  next  to  the  27th  section;  and  the  lanflnuuro  there  naed  ap- 
Exeh.Cham.  ^^  ^ 

' v^— '      pears  to  me  strongly  to  favour  the  view  I  have  been  sabmitting;  for 

ERRINQTON 

^^  not  only  do  the  words  **sueh  conveyance**  necessarily  refer  back  to 

BOBKB.  sections  23  &  24,  but  in  addition  to  this,  it  is  expressly  enacted 
^*  That  the  conveyance  shall  be  effectual  to  pass  the  fee-simple  of 
'*  the  lands,  subjeei  to  such  tenancies^  leases  and  under4eases  as 
"  shall  be  expressed  or  referred  to  therein  as  aforesaid*^ — assuming, 
of  course,  that  the  Commissioners  had  done  their  duty  by  insertiDg 
those  leases  subject  to  which  the  Act  had  expressly  provided  Uiat 
the  sale  should  be  made  by  the  enactments  I  have  referred  to  in 
the  23rd  and  24th  sections.  When  the  Legislature  speaks  of  the 
conveyance  executed  by  the  Commissioners,  surely  they  most  be 
intended  to  speak  of  a  conveyance  executed  according  to  law. 
We  are  not  to  interpret  this  Act  as  an  Act  passed  to  protect 
purchasers,  regardless  of  the  protection  of  tenants  virhose  rigbtai 
were  prior  and  paramount  to  the  Act;  and  looking  at.it  in  this 
view,  we  must,  as  between  parties  claiming  protection  under  the 
same  Act,  apply  the  rule  "  qui  prior  est  tempore  potior  est  jwiJ* 

It  now  only  remains  shortly  to  notice  the  49th  section  of  the 
Act,  upon  which  the  plaintiff's  Counsel  have  also  relied.  It  might 
be  sufficient  to  observe  that  though  this  section  makes  the  con- 
veyance of  the  Commissioners  conclusive  evidence  of  all  matters 
therein  mentioned,  yet  it  expressly,  and  in  terms,  only  ^plies 
to  a  conveyance  '*  executed  as  required  hy  this  Act,'*  and  therefore 
comes  within  all  the  observations  I  have  already  made  upon  the 
previous  sections.  But  I  may  also  add  that  the  conclading  part 
of  the  49th  section,  enacting  ''  that  no  such  conveyance  shall  be 
impeached  for  any  informality  therein,"  seems  to  afford  a  strong 
inference  that  although  informalities  could  be  cured,  the  L^isUtore 
never  intended  to  prevent  substantial  error  being  shown. 

Upon  the  whole  of  the  case,  therefore,  my  opinion  is  that  the 
judgment  given  below  was  right  and  should  be  affirmed ;  but  the 
other  Judges  being  of  a  different  opinion,  the  judgment  below 
must  be  reversed,  and  a  ventre  de  novo  awarded. 

Venire  de  novo. 
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E.  T.  1856- 

CommonPleaM. 


DOUGLAS  V.  EWING. 


(Common  Pleas.) 


April  17. 


This  was  an  action  for  trover^  tried  before  the  CmsF  Justice  Where    the 

case  made  hj 

of  the  Common  Pleas,  at  the   Sittings  after  Michaelmas  Term  the  pUuntiffat 

the  trial  was 

1855.     The  summons  and  plaint  stated  that  the  defendants,  on  a  surprise  on 

the  18th  of  August  1855,  conyerted  to  their  own  use  117  pieces,  oQts,  theCoiirt 
containing  about  11,230  yards,  of  linen  drills,#he  goods  of  the  ^^^^ 
plaintiff,  of  the  value  of '£253.  Ae^H^^\*^ 

Please—First,  that  the  defendants  did  not  convert  to  their  own  ^»*^  ^. 
'  been  taken  by 

use  any  goods  of  the  plaintiff,  as  alleged.  the  defendants 

Second. — That  the  goods  were  not  the  goods  of  the  plaintiff     where, 

_        ,  -    -  from  ft  mani" 

at  the  time  of  the  conversion.  f^  ^j^r   1^ 

Third. — That  before  the  time   of   the  alleged  conversion^  to  pj^a    it  waa 

wit,  on  the   Uth  of  August  1855,  one  Robert  WUson  was  an  ^^^^^^tilS 

agent  entrusted  by  the  plaintiff  with  the  possession  of  the  said  question  be- 
^  ''  '^  '^  tween  the  par- 

goods,  within  the  true  intent  and  meaning  of  a  certain  Act  of  ties,  the  Gonrt 

allowed    the 

Parliament  passed  in  the  5th  and  6th  years  of  the  reign  of  her  plea    to  be 

amended    at 
present  Majesty,  in  such  case  made  and  provided;  and  whilst  the   trial,  on 

the  plaintiff  was  such  owner  as  aforesaid,  and  whilst  the  said  of  the  plaintiff 

beinflr  allowed 

Robert  Wilson  was  such  agent  as  aforesaid,  the  defendants  did  totonder  an 

bona  fide  make  an  agreement  with  the  said  Wilson  for  the  aa-  ^^i^^^  ^ 
vance  of  £170,  to  be  secured,  with  interest  and  commission  ""^^ded. 
thereon,  by  a  deposit  and  pledge  of  the  said  goods  with  the  de- 
fendants; and  that  the  said  Robert  Wilson  did,  in  pursuance  of 
the  said  agreement,  deliver  said  goods  to  the  defendants,  who 
thereupon,  and  upon  the  security  thereof,  did  advance  to  the 
said  Robert  Wilson  the  said  sum  of  £170 ;  and  the  defendants 
further  say  that  the  said  sum  of  £170,  together  with  commission 
and  interest  thereon,  is  still  due  and  owing  by  the  said  Robert 
Wilson  to  the  defendants,  and  that  they  retain  the  said  goods 
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E.  T.  1856.  as  a  security  or  lien  for  the  said  moneys,  which  is  the  alleged 
CammonPhag.  .        .         ., 

conversion  in  said  summons  and  plaint  mentioned. 

The  following  were  the  issues  to  be  tried. 

First. — ^Did  the  defendants  convert  to  their  own  use  the  said 
linen  drills,  or  any  part  of  them  ? 

Secondly. — Were  the  said  linen  drills,  or  any  part  of  them, 
the  plaintiff's  goods  at  the  time  •  of  the  alleged  conversion  ? 

Thirdly. — Did  the  defendants  bona  fide  make  or  enter  into 
a  contract  or  agreement  with  the  said  Robert  Wilson  for  tbe 
advance  to  the  said  Robert  Wilson  of  the  sum  of  JE170,  to  be 
secured,  with  interest  and  commission  thereon,  by  the  deposit  and 
pledge  of  the  said  linen  drills  with  the  said  defendants  ? 

Fourthly. — If  |p,  did  the  defendants  afterwards,  upon  receiving 
the  said  linen  drills  from  the  said  Robert  Wilson,  and  upon  the 
security  thereof,  advance  to  the  said  Robert  Wilsim  the  sum  of 
£170? 

At  the  trial,  the  plaintiff's  case  was,  that  he  had  never  en- 
trusted the  goods  to  Wilson  as  an  ag^nt,  within  the  meaning  of 
the  Factors  Act;  but  that  Wilson  had  falsely  and  fraudolentlj 
represented  to  the  plaintiff  that  he,  Wilson,  wanted  the  goods 
for  the  purpose  of  negociating  a  sale  with  certain  parties  from 
Ballymena,  whom  he  expected  to  meet  in  the  market  of  Bdfist, 
alleging  that  the  said  parties  would  give  the  price  demanded  by 
the  plaintiff.  The  plaintiff  himself  was  examined  as  a  witness, 
and  stated  that  Wilson's  representation  as  to  the  purchasers  from 
Ballymena  was  a  falsehood,  made  use  of  for  the  purpose  of  per- 
suading the  plaintiff  to  part  with  the  possession  of  the  goods^ 
and  that  the  delivery  of  the  goods  to  WihK>n,  under  the  circom- 
stances,  was  not  an  entrusting  them  as  agent,  within  the  meaning 
of  the  Factors  Act  Wilson  was  in  attendance,  upon  the  pUdntiff'i 
subpcma^  but  was  not  examined  by  either  party,  the  defendant 
rgarding  him  as  the  agent  of  the  plaintiff.  When  the  jmy  had 
retired,  the  defendants'  Counsel  suggested  the  propriety  of  examining 
Wilson.  His  Lordship  concurred  in  that  view ;  but  the  plaintiff's 
Counsel  refused  to  let  Wilson  be  examined.  It  appeared  ^ 
Wilson  had  continued  to  reside  in  Belfast,  and  that  the  plaintiff 
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had  taken  no  steps  against  him,  on  the  ground  of  the  alleged  E.  T.  1866. 
fraud.  The  learned  Judg^  directed  a  verdict  for  the  plaintiff, 
and  the  jnrj  acccordingly  found  for  him  upon  all  the  issues, 
except  the  third.  They  also  found  that  Wilson  had  obtained 
the  goods  from  the  plaintiff  fraudulently  and  by  false  pretences. 
A  conditional  order  for  a  new  trial  having  been  subsequently 
obtained,  on  the  ground  of  surprise  and  misdirection — 


Joy  (with  him  S.  Ferguson)  now  showed  cause. 

The  Court  will  not  grant  a  new  trial  for  the  purpose  of  allow- 
ing a  party  to  make  a  case  which  he  might  have  made  at  the 
trial :  Vernon  v.  Hanhey  (a)  ;  Cook  v.  Berry  {b)  \  Harrison  v. 
Harrison  (c);  Dickenson  v.  Blake  (d);  Bell  v.  Tkompson(e). 
Wilson  was  not  an  agent  within  the  meaning  of  the  5  &  6  Ftc, 
c.  39  (Factors  Act). 

The  following  cases  were  also  cited :  Load  v.  Green  (f) ; 
Irving  v.  Motly{g);  Wilkinson  v.  King{k);  Earl  of  Bristol 
▼.  Wilsmore  (t) ;  Roscoe  on  Evidence,  p.  604 ;  Wkite  v.  ^et* 
iigue  (A). 

Fiizgihbon^  Macdonogk  and  Jf.  Harrison^  contra. 

An  objection  to  the  Judge's  charge  may  be  relied  on  now, 
though  not  made  at  the  trial :  Murpky  v.  Harris  (/) ;  Knigki 
V.  Egerton  (m) ;  TotUmin  v.  Hedley  (n).  The  Judge  should  have 
allowed  the  amendment  and  new  issue  at  the  trial :  Buekland  v. 
J6knson(p)  ;  Wilkin  v.  Reed(p).  The  following  authorities  show 
that  a  verdict  should  have  been  directed  for  the  defendant*:  White 


(a)2T.B.118. 

(0  9  Pri.  80. 

(e)  2  Chit  Rep.  194. 

(g)  7  Bing.  543. 

(0  1  B.  &  G.  514. 

(0  Bat  208. 

(m)  2  Car.  &  K.  157. 

voi«.  6. 


(;>)  15  C.  B.  192. 


(&)  1  Wils.  98. 
(d)  7  B.  P.  C.  177. 
(/)  15  M.  &  W.  218. 
(A)  2  Camp.  335. 
(A)  13  M.  &  W.  603. 
(m)  7  Ezch.  407. 
(o)  15  C.  B.  145. 

46  L 
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E.  T.  1856.  ▼.  Garden  (a) ;  Shtppard  v.  SSkoo&red{b)  ;  Parker  ▼.  Patridi{e)i 
C^n^FU^.  j^^  ^_  Marruonii). 


S.  FergusoUf  in  reply. 

No  objection  was  taken  at  the  trial  to  the  Judge's  charge.  The 
90ih  General  Order  declares  that  CounseFs  certificate  shall  state 
the  facts  upon  which  the  motion  for  a  new  trial  is  grounded.  The 
verdict  in  this  case  was  strictly  in  accordance  with  justice.  There 
should  be  a  doubt  that  justice  has  been  done  before  a  new  trial  ii 
granted :  Bright  v,  Eynon  (e).  He  also  cited  Doe  v.  Power  (/) ;  Kir- 
wan  T.  Tulfy(g)  ;  OBrien  v.  Doolan{h)i  Regina  v.  RobinM{i)\ 
Martin  v.    Tke   GretU  Northern  Railway   Company  {k). 


MONAHAN,  C.  J. 

In  this  case  the  defendants  seek  to  have  the  verdict  set  aside  upon 
two  grounds :  first,  on  the  ground  that  there  has  been  a  miscarntge, 
because,  even  assuming  the  facts  as  found  by  the  jury  to  be  true,  I 
ought  to  have  directed  a  verdict  for  the  defendants ;  secondly,  on 
the  ground  that  the  case  made  at  the  trial  by  the  plaintifi^,  namelj, 
that  AVilson  had  obtained  the  goods  from  the  plaintiff  by  fraud  and 
false  pretences,  came  upon  the  defendants  by  surprise ;  and  an  affi- 
davit 'has  been  made  that,  if  the  case  were  tried  again,  the  defend- 
ants would  be  able  to  prove  that  Wilson  had  obtained  the  goods  from 
Douglas  bona  fide  as  a  purchaser.  To  this  two  answers  are  given: 
first,  that  at  the  trial  no  objection  was  taken  to  my  charge ;  secondly, 
that  the  surprise  complained  of  was  not  really  such  in  point  of  law,  and 
that  therefore  the  defendants  should  be  precluded  from  rai«ng  that 
objection  now.  The  circumstances  of  this  case,  which  are  someidiat 
peculiar,  will  probably  enable  us  to  dispose  of  it  without  infringing 
upon  any  rule  of  law.   The  summons  and  plaint  was  what  would 


(a)  10  C.  B.  919. 

(c)  5  T.  B.  175. 

(0  1  Bur.  393. 

{S)  1  Cr.  &D.»  Ab.  N.,S88. 


(6)  Car.  &  Mar.  61. 
(d)  Loft.  185. 
(/)  3  Lr.  Law  Bep.  438. 
(A)  1  Leg.  Bep.  198. 


(0  1  Dean.,  C.  C.  418. 
(A)  16  G.  B.  179;  S.  C,  24  Law  Jonr.,  N.  S.,  C.  P.,  209. 
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have  been,  under  the  former  system  of  pleading,  a  declaration  in  E.  T.  1856. 

C<ftHMonPlea$, 
trover.   There  were  three  pleas,  viz.,  a  traverse  of  the  conversion  ; 

a  traverse  of  the  plaintiff's  property  in  the  goods ;  and  a  special 
plea  under  the  Factors  Act.  A  mistake  was  made  in  the  pleading 
of  the  special  plea,  which,  as  it  at  first  ran,  was,  that  the  said  Ro- 
bert Wilson  did  bona  fide  enter  into  the  said  agreement.  This  was 
palpably  a  slip,  ascribing  the  hwia  fides  to  the  wrong  party. 
However,  no  objection  had  been  made  on  the  part  of  the  de- 
fendants to  the  issues  furnished  by  the  plaintiff.  Those  issues 
were,  first,  whether  the  defendants  converted  the  goods  ?  Secondly, 
whether  the  goods  were  the  goods  of  the  plaintiff  at  the  time  of  the 
conversion  ?  Thirdly,  whether  Wilson  bona  fide  entered  into  an 
agreement  with  the  defendants  for  an  advance  upon  the  goods  ?  and 
fourthly,  whether  the  defendants  made  the  advances?  There  was 
no  issue  tendered  as  to  whether  Wilson  was  an  agent  within  the 
meaning  of  the  Factors  Act.  At  the  trial  it  occurred  to  me  that  I 
could  not  try  the  case  as  the  pleadings  then  stood  ;  and  as  it 
was  evident  that  an  amendment  must  be  eventuaUy  made,  in  order 
to  eliminate  the  real  question  between  the  parties,  I  made  an  order, 
allowing  the  defendants  to  amend  their  special  plea.  The  plea  was 
accordingly  amended,  and  the  issue  then  taken  was,  did  the  defend- 
ants bona  fide  enter  into  an  agreement  with  Wilson  for  the  advances  ? 
We  entertain  no  doubt  that  I  was  right  in  allowing  the  amendment, 
and  also  in  allowing  an  issue  to  be  taken  by  the  plaintiff  upon 
the  amended  plea. 

The  plaintiff  then  proceeded  to  prove  his  case.  ^  He  was  ex- 
amined as  a  witness  on  his  own  behalf,  and  stated  that  he  was 
the  owner  of  the  goods  in  question  ;  that  Wilson  had,  by  false 
pretences,  obtained  the  goods  from  him,  for  the  alleged  purpose' 
of  selling  them  to  a  third  person.  Wilson  was  in  Court,  on  the 
plaintiff's  eubp^ena^  but  was  not  examined.  It  was  virtually  ad- 
mitted at  the  trial,  that  if  Wilson  obtained  the  goods  by  fraud, 
he  could  not  confer  any  title  on  the  defendanta  ;  and  acting  on 
this  admission,  and  not  recollecting  the  cased  on  the  subject,  I 
directed  a  verdict  for  the  plaintiff.  No  objection  was  made  at  the 
time  to  my  charge. 
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£.  T.  1856.  It  18  plain  that  the  case  of  Wkiie  y.  Garden  (a)  was  oTer- 
looked  by  the  Counflel  at  both  sides,  nor  was  mj  attention 
directed  to  that  case ;  and  the  question  now  is,  should  the 
defendants,  under  those  circumstances,  be  (wecluded  from  raiang 
the  point  ?  The  point  of  law  came  upon  them  bj  surprise ;  h 
could  not  have  arisen  before  the  trial,  and  a  document  came  from 
the  hands  of  Mr.  Ewing,  establishing  the  fact  that  the  plaintiff  had, 
on  his  own  statement,  dealt  with  Wilson  as  his  commission  agent 
Therefore  it  cannot  be  said  that  Ewing  was  in  any  default  in 
coming  to  trial  unprepared  to  meet  a  point  of  law  which  he  oooM 
not  know  would  be  raised.  The  case  of  Murphy  v.  Harris  (h) 
is  an  .authority  showing  that  a  new  trial  may  be  granted,  eren 
though  the  objection  relied  on  was  not  raised  at  the  trial;  and 
therefore  if  the  present  case  comes  within  Wkiie  v.  Garden,  it 
is  exactly  like  the  case  in  Baiiy.  But  was  there  any  surprise  ia 
matter  of  fact  ?  As  to  that  there  is  some  doubt,  but  the  substance 
of  Mr.  Ewing^s  affidavit  is  that  he  had  no  means  of  knowing  tbii 
it  would  be  alleged  that  Wilson  had  obtained  the  goods  by  false 
pretences  and  fraud. 

Under  these  circumstances,  we  think  that  this  case  does  cooe 
within  the  doctrine  of  surprise,  and  that  the  surprise  in  this  can 
was  induced  by  the  acts  of  the  plaintiff.  Therefore,  upon  the  whole 
case,  we  are  of  opinion  that  a  new  trial  should  be  granted,  but  on  the 
payment  of  the  costs  of  the  former  triaL 


(a)  10  C.  B;  919. 


C6)  Bat.  206. 
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T.  T.  1866. 

OcmwumPleas. 


HOLMES  V.  HENNEGAN. 

If  ay  27. 


Ejectment  for  non-payment  of  rent,  to  recover  possession  of  the  A  husband 

may  bring  an 
lands  of  Denygrave,  in  the  county  of  Cork.     The  lands  in  question  action  of  eject- 
had  heen  the  fee-simple  property  of  the  plaintiff's  wife  before  her  pajment  of 
marriage.     The  husband,  seised  in  right  of  the  wife,  was  the  sole  SSme^doneT^ 
plaintiff  on  the  record.     The  demise  had  been  made  by  an  ancestor  jandaThiuibeen 

of  the  wife.    At  the  trial,  before  Mr.  Justice  Bajx,  at  the  Cork  *^«  fee^mple 

'  '  property  of  the 

Spring  Assizes  1856,  the  defendant's  Counsel  called  upon  the  Judge  ^rife   before 

covertare,  and 

to  nonsuit  the  plaintiff,  on  the  ground  that  the  wife  was  a  necessary  the  rent  bad 

accrued   on  a 

party  to  the  action.     The  learned   Judge  refused  to  do  so,  but  demise  made 

by   the   wife's 

directed  a  verdict  for  the  plaintiff,  reserving  liberty  to  the  defendant  ancestor.  The 

to  move  to  have  a  nonsuit  entered,  if  the  Court  should  be  of  opinion  8iichca8e,ane- 
that  the  plaintiff's  wife  was  a  necessary  party  to  the  record.    A  ^^^^^TPw^* 
conditional  order  for  a  nonsuit  having  been  obtained,  in  accordance 
with  the  leave  reserved — 


Seijeant  O'Brien  (with  him  ChaiierUm)  now  showed  cause. 

The  wife  was  not  a  necessary  party.  In  3  Bcic.  Ahr^  SJectmenij 
D,  3,  it  is  laid  down,  **  It  is  not  necessary  that  the  husband  and  wife 
**  should  join  in  a  lease,  to  try  the  title  to  her  estate ;  he  abne  may 
**  make  a  lease  for  that  purpose."  Jordan  v.  Wtkes  (a)  shows  that  a 
demise  laid  in  the  name  of  the  husband  alone  was  good.  A  husband 
may  make  a  lease  of  the  wife's  lands  during  their  joint  Uvea.  In 
1  Saunders  an  Plead,  Sf  Ev*  it  is  laid  down,  "  If  the  right  of  entry 
**he  in  husband  and  wife,  in  right  of  the  wife,  the  demise  may  be  laid 
'*  either  by  husband  and  wife  or  by  husband  alone.'*  The  husband 
may  make  a  tenant  to  the  praeipe  of  the  wife's  estate,  for  the  purpose 
of  suffering  a  common  recovery,  without  the  wife  joining  him  in  a 
fine:  1  Bac*  Abr^  Baron  Sf  Feme^  C.  The  husband  may  alone 
make  avowry  for  rent,  out   of  the  wife's  property,  accrued  due 

(a)  Cro.  Jac  332. 
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T.  T.  1856.  during  the  coyerture :   Com.  Dig ^  Baron  Sf  Feme,   X;    Broome 
CommonPUoi, 
^ . '     on  Parties,  p.  237  ;  Gardiner  v.  Norman  (a) ;  Traoey  ▼.  DutUm{b)i 

HOLME8         -^  

^       Parry  v.  Hindle  (c) ;  Wise  v.  Bellent  (d). 

HENNEOAN. 

Deasy  and  Sir  Colman  CLoghlen,  in  sopport  of  the  ooo- 
ditional  order. 

The  wife  must  be  joined  in  all  real  and  mixed  actions  for  the 
wife's  freehold  property :  2  Com.  Dig.,  Baron  Sf  Feme,  V.  Before 
the  recent  practice,  ejectment  was  a  mixed  action,  real  in  respect 
of  the  lands,  personal  in  respect  of  the  damages :  Bac.  Abr.,  Eject' 
meni,  A.  Parry  y.  Hindle  was  an  action  of  replevin.  The 
husband  maj  avow  for  rent  due  to  husband  and  wife,  because  the 
rent,  when  recovered,  belongs  to  the  husband.  In  the  present  case 
the  rent  accrues  not  on  a  demise  bj  the  husband,  but  on  a  demise  bj 
the  wife's  ancestor,  and  therefore  the  right  of  action  would  survive 
to  the  wife  after  the  husband's  decease.  In  I  Bac.  Ahr.,  Baron  and 
Feme,  K,  it  is  laid  down,  '*  In  those  cases  where  the  debt  or  cause 
"of  action  will  survive  tQ  the  wife,  the  husband  and  wife  are  regularly 
**  to  join  in  the  action. '^  Dunstan  and  Wife  v.  BurweU(e) ;  4  Vnu 
Abr.^  Baron  ^  Feme,  Q  &  R,  15 ;  4  Vin.  Abr.,  Baron  4r  Feme, 
Tt ;  Brett  v.  Cumberland  (/) ;  CostreU  v.  Moore  {g) ;  in  that  case 
it  was  held  that  ''ike  Baron  ^  Feme  shall  join  in  ^ecHone  firma.'* 

ChaUerton,  in  reply,  was  stopped  by  the  Court. 

MONAHAN,  C.  J. 

The  plaintiff  in  this  case  was  quite  competent  to  bring  an  action 
of  ejectment  in  his  own  name,  and  the  wife  was  not  a  neceasaiy 
party.  I  believe  that  for  the  last  century  no  one  has  doubted  but 
that  the  husband  has  such  an  estate  in  the  lands  of  the  wife  as  to 
enable  him  to  make  a  lease  of  her  lands,  for  the  purpose  of  bringing 
an  ejectment.  The  present  statute  does  hot  alter  the  law,  and  there- 
fore we  must  allow  the  cause  shown,  with  costs. 

(«)  Cro.  Jac.  617.  (6)  Cro.  Jac  617. 

(c)  2  Taunt.  180.  (d)  Cio.  Jac  442. 

(«)  1  Wilf .  224.  (/)  Bon.  Bap.  350. 

ig)  Lit.  Bep.  285. 
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T.  T.  1856. 

CommonPUaM, 


POLLOE  and  Wife  v.  EELLT  and  others. 


MaySl.    ^ 
June  2. 


This  was  an  action  of  ejectment  on  the  title,  tried  before  Mr.  Ser-  By  a  conyej- 

anoe  from  the 

jeant  Howlej,  at  the  Spring  Assizes  1856,  for  the  county  of  Galway.  Commission- 
era  for  the  Sale 

The  action  was  brought  by  the  plaintiffs  to  recover  possession  of  the  of  Incumbered 

lands  of  Boggauns,  in  the  county  of  Gulway,  against  the  defendants  tain  lands  were 
Andrew  Kelly,  Michael  Murray  and  Mary  Brennan.  The  demise  p^°j^^  1^  P.* 
was  laid  on  the  1st  of  November  1854.    Andrew  Kelly  allowed  ^id^esime 

judgment  to  go  by  default;  Michael  Murray  took  defence  for  four  ^*^  *^®j^ 

^11*  Jl  .  anci  Ju* 

acres  of  the  lands,  and  Mary  Brennan  took  defence  for  seven  acres.  ^«    ^^^   ^^^» 

as  joint 

At  the  trial,  the  plaintiffs  gave  in  evidence  a  conveyance,  dated  tenants  there- 
of, subject  to 
the  24th  of  February  1854,  made  to  them  by  the  Commissioners  of  the    tenancies 

referred  ^  in 
the  Incumbered  Estates  Court,  whereby  two  of  the  Commissioners  the     schedule 

eonveyed  to  the  plaintiffs  certain  townlands  and  denominations  nexed."     In' 

in  the  county  of  Galway,  including  the  lands  the  subject  of  the  ^  tenants^ 

present  ejectment,   "  to  hold  the  same  unto  the  said  Allen  Pollok  ^m^^^Jj^ 

«  and  Margaret  Pollok,  their  heirs  and  assigns,  for  ever,  as  joint  ^^/ft^' 

*'  tenants  thereof,  subject,  as  to  said  several  lands  and  hereditaments,  year  to  year." 

A.  P.  and  M. 

**  to  the  tenancies  referred  to  in  the  said  schedule  hereunto  annexed."  ?•  executed  a 

power  of  attor- 
In  the  schedule  referred  to,  the  tenants  of  the  lands  for  which  the  ney,  authoris- 

ing  their  agent 
ejectment  was  brought  were  described  as  ''  Andrew  Kelly  &  Co. ; "  to  collect  and 

receive  rents, 
and  to  distrain  or  bring  actions  for  same ;  and  also  authorising  him  to  take  proceed- 
ings for  the  enforcing  covenants  in  leases,  and,  for  that  purpose,  to  sign  and  senre 
notices  to  quit.  The  agent  signed  a  number  of  blank  notices  to  quit,  and  gave 
them  to  his  clerk  B.,  who  brought  them  to  the  lands,  filled  them  up  were,  and  gave 
them  to  a  baiUff  to  serve.  The  bailiff  served  the  notices  upon  the  tenants,  but  was 
only  acquainted  personally  with  Eellv.  An  ejectment  in  the  names  of  A.  P.  and 
M/P.  was  then  brought  against  Kelly  and  the  other  defendants.  At  the  trial,  B. 
the  derk  swore  that  he  had  received  instructions  from  A.  P.  himself. — Held,  that 
the  effect  of  the  conveyance  was  to  grant  to  the  husband  and  wife  an  estate  by 
entireties. 

Held  aUo—ThsLt  the  husband  had  such  a  legal  estate  in  the  lands  as  enabled  him 
to  serve  notices  to  quit,  and  to  determine  tenancies,  without  the  concurrence  of  his 
wife. 

Held  aho — That  the  power  of  attorney  did  not  give  the  agent  a  general  anthori^ 
to  serve  notices  to  quit. 

Held  also — That  thQ  statement  of  B.  was  evidence  of  a  parol  authority  from  A.  P. 
to  serve  notices  to  quit,  and  that  therefore  the  notice  ought  to  have  been  received 
in  evidence. 

Held  a/so— That  service  of  a  notice  to  anit  upon  one  of  several  joint  tenants  is 
prima  facie  evidence  of  service  upon  them  all. 
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T.  T.  1856.  and  the  tenure  was  stated  thus,  ''  tenanto  from  year  to  year,  ten- 
ancy determinable  Ist  of  Noyember." 

The  plaintiffs  then  proved  a  power  of  attorney  executed  by  them 

on  the  4th  of  March  1854,  whereby  they  appointed  Croker  Bar- 

rington  their  attorney  and  agent,  with  power  to  receive  the  rente 

and  arrears  of  rents  of  their  property  in  Galway,  and  to  give 

receipts  for  the  same  s  "  And,  in  case  of  non-payment  thereof,  or  anj 

*'  part  thereof,  respectively  for  us,  or  in  our  names,  or  otherwise,  to 

"employ  and  make  use  of  all  such  lawful  remedies,  ways  and 

« means  for  the  recovering  and  compelling  payment  of  the  same, 

"either  by  entering  into  and  upon  the  premises  in  respect  of 

"which  such  rent  or  arrears  of  rent  shall  become  due,  and  dis- 

"  training  for  the  same,  or  by  bringing  actions  against  the  tenant*, 

"lessees  or  occupiers  of  said  lands  and  premises,    or  otherwiae 

"howsoever,  as  to  him  the  said  Croker  Barrington  shall  seem 

"meet  and  expedient;  and  to  commence  any  actiops  or  suits  in 

"any  Court  of  Law  or  Ekjuity,  or  other  proceedings,  which  the 

"  said  Croker  Barrington  may  deem  requisite  or  proper  to  enforce 

"  the  performance  of  any  covenant  or  covenants  contained  in  any 

"  indenture  of  lease  granted,  or  to  be  granted,  of  the  said  towns* 

"  lands  or  hereditaments ;  and  for  that  purpose,  when  neoessaiy, 

"  to  sign,  in  our  names  or  otherwise,  notices  to  quit,  and  to  serve 

"  and  proceed  upon,  or,  in  his  discretion,  to  waive  the  same ;  and 

"  the  same  actions  or  suits  respectively  to  prosecute  and  follow  up, 

"  or  to  discontinue,  or  otherwise  to  act  therein  as  the  said  Croker 

"Barrington  shall  deem  expedient;   and  also  by  virtue  of  snj 

"powers  contained  in  any  leases  under  which  the  said  lands,  &c^ 

"  are  or  may,  from  time  to  time,  be  held,  enabling  us,  in  that  behalf 

"or  otherwise,  to  enter  into  and  upon  the  said  towns,  lands,  4c^ 

"  and  examine  the  state  and  condition  thereof,  and  give  the  proper 

"  notices  and  directions  respecting  the  repairs  and  cultivation  of  the 

"  same ;  and  generally  to  do,  and  cause  to  be  done,  all  and  every  or 

"any  other  act,  matter  or  thing  whatsoever,  in  or  about  the  pre- 

"  mises  aforesaid,  which  we*  could'  do  or  have  done,  if  personsUj 

present;  and  also  to  substitute  or  sqppoint  any  person  or  persons 

to  act  under  or  in  place  of  the  said  Croker  Barrington,  in  aQ 
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or  any  of  the  matters  aforesaid,  and  every  substitution  at  pleasure  T.  T.  1856 

CommonPleaa. 
**  to  revoke ;  we  hereby  ratifying  and  confirming  all  and  whatsoever 

^  our  said  attorney,  or  his  substitute  or  substitutes,  shall  lawfully  do 

'*  or  cause  to  be  done,  in  or  about  the  premises  aforesaid,  by  virtue 

'*  of  these  presents.    In  witness,  .&c. — 

"  Allan  Pollok. 

"MABGA.RET  PoLLOK/* 

The  plaintiffs  then  examined  W.  R.  Redmond,  clerk  to  Barring- 
ton,  who  proved  that  the  signature  " Croker  Harrington"  to  a 
notice  to  quit,  dated  1st  of  April  1854,  then  in  witness's  hands, 
was  in  the  handwriting  of  Croker  Barrington.  TKe  notice  to  quit 
demanded  possession  of  the  lands  of  Boggauns  on  the  1st  of  Novem- 
ber 1854,  and  was  directed  to  the  defendants  and  four  others, 
mentioning  the  names  of  each.  The  witness,  bn  cross-examination, 
stated,  inter  alia^  that  he  had  gone  from  Dublin  to  Galway  in 
March  1654,  with  the  said  notice  to  quit  and  several  others  in  his 
possession ;  that  when  in  Galway  he  had  gone  to  one  Michael 
Kelly,  the  former  receiver  over  the  lands,  and  had,  together  with 
one  Burke,  and  in  Kelly's  presence,  compared  all  the  notices,  and 
as  many  copies  of  each  notice  as  there  were  names  for  service 
marked  on  each  notice.  All  the  notices  to  quit  were  signed  by 
Croker  Barrington  before  the  witness  filled  them  up ;  that  he  waited 
until  tliey  were  served,  and  did  not  see  Barrington  between  the 
time  they  were  filled  up  and  the  time  they  were  served,  but  showed 
him  the  notices  after  his  return  to  Dublin.  All  the  notices  were 
blank,  except  Croker  Barrington's  signature.  That  the  witness  got 
some  of  the  notices  from  Barrington  himself,  and  some  in  the  office, 
before  he  went  to  Galway ;  some  of  them  were  sent  to  him  from 
Dublin.  Barrington  gave  the  witness  directions  to  have  notices 
to  quit  served  on  all  the  tenants,  and  told  him  that  Kelly  would 
give  witness  every  assistance  about  them,  and  that  "witness  got 
instructions  from  Mr.  Pollok  himself." 

The  plaintiffs  then  examined  William  Burke,  who  stated  that  he 
knew  that  persons  named  Michael  Murray  and  Mary  Brennan  were 
on  the  lands  when  the  notices  to  quit  were  served;  that  he  had 
VOL.  6.  47  L 
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T.  T.  1856.  compared  and  served  the  nodces  he  got  from  Barrett;  that  he 
served  Andrew  Kelly  personally  on  the  l7Ui  of  April  1854,  and 
knew  him  at  the  time.  Andrew  Kelly's  name  was  on  the  faoe  ^ 
the  notice  to  quit.  That  he  (witness)  got  that  notice  from  Barrett, 
but  could  not  tell  what  was  in  it.  This  witness  stated,  on  cross- 
examination,  that,  at  the  time  he  served  the  notices,  he  had  a  man 
with  him  who  pointed  out  the  defendants,  and  the  other  tenants  oa 
plaintiff's  estate;  but  he  would  not  swear  that  the  defendants' 
names  were  on  the  notice  before  he  served  it ;  he  would  not  know 
Murray  or  Brennan. 

Counsel  for  the  plaintifis  then  proposed  to  give  said  notice  to 
quit  in  evidence ;  but  Counsel  for  the  defendants  objected,  and  the 
learned  Judge  refused  to  allow  said  notice  to  quit  to  be  read  in 
evidence,*  and  directed  the  jury  to  find  a  verdict  for  the  defendants. 
There  was  a  verdict  for  the  defendants  accordingly. 

The  case  now  came  before  the  Court  on  a  bill  of  exceptions 
to  the  learned  Judge's  ruling,  on  the  ground  that  the  said  notice 
to  quit  ought  to  have  been  received  in  evidence. 

[There  were  several  other  exceptions  taken ;  but  as  they  were 
quite  unnecessary  for  the  decision  of  the  question  in  the  case,  they 
are  omitted  in  this  report]. 

Cancannon  (with  him  Napier  and  James  RobinMan)^  for  the 
plaintiffs. 

On  the  true  construction  of  the  12  &  13  Ftc,  c  77  (Incumbered 
Estates  Act),  ss.  23,  24,  27  and  49>  together  with  the  13th  Bak 
of  the  Commissioners,  the  effect  of  the  conveyance  was,  that 
Mr.  and  Mrs.  Pollok  held  the  lands  in  fee-simple,  subject  to  the 
tenancies  mentioned  in  the  schedule.  Under  that  conveyanoe  tbey 
took  as  joint  tenants,  and  therefore  a  notice  to  quit  from  one  wis 
sufficient,  and  the  power  of  attorney  given  by  Mr.  Pollok  to  Croker 
Barrington  was  good.     If,  in  a  conveyance  to  husband  and  wift^ 


*  NoTx. — ^The  learned  Judge's  zeason  for  lefiisiiig  to  admit  the  notice  lo  mm 
in  eyidenoe  was  not  assigned  on  the  bill  of  exceptions. 
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there  are  words  of  limitatioii,  denoting  that  they  are  to  take  not  T.  T.  1856. 

by  entireties  but  in  severalty,  then  those  words  must  get  their 

effect:  Co.  Lit.,  p.  1876;  1  Bright  on  Hnsband  and  Wife,  p.  26. 

If  husband  and  wife  can  take  in  severalty  by  express  limitation, 

why  may  they  not  take  as  joint  tenants  by  express  limitation? 

They  may  take  as  tenants  in  common  by  express  limitation :  Paine 

V.  Wagner  (a) ;  Warrington  v.  Warrington  (6).    A  notice  to  quit 

by  one  of  several  joint  tenants  is  good:  Smgthe's  Lan.  Sf  Ten., 

p.  610 ;  Furlongs  Lan.  tf  Ten.,  p.  597.    But  independently  of  that, 

the  husband  has,  by  force  of  his  marital  right,  power  to  deal  with 

the  freehold  during  the  life  of  the  wife :  Bae.  Abr.,  Baron  Sf  Feme, 

c  1 ;  Pigot  on  Recoveries,  p.  72  ;  Jordan  v.  Wikee  (e)  ;  Traeey  v. 

Dutton  {d) ;  Robertson  v.  Norris  (e).    The  test  of  the  validity  of 

the  notice  to  quit  in  the  present  case  is  this — could  PoUok  have 

receded  from  it  ?  The  facts  in  Lessee  Wynne  v.  BtEniry  (f),  which 

was  an  ejectment  brought  by  trustees,  were  very  similar  to  those 

in  the  present  case;  and  the  Court  held  that  there  was  sufficient 

evidence  to  go  to  the  jury  that  the  notice  to  quit  had  been  served 

by  the  authority  of  the  trustees.    Service  on  one  of  the  joint  tenants 

is  good :  LongfieUL  on  Ejectment,  p.  140 ;  Fur  long's  Lan.  Sf  Ten., 

p.  602;  Smythe's  Lan.  ^  Ten.,  p.  612.    <' Andrew  Kelly  and  Co."* 

constitutes  either  a  joint  tenancy  or  a  tenancy  in  common.     It 

cannot  be  the  latter,  for  then  they  should  take  divided  portions : 

Watkins  on  Conveyancing,  p.  166 ;  2  Cru.  Dig.,  p.  364 ;  4  Cru.  Dig., 

p.  292 ;  Burton  on  Real  Property,  p.  63.    Mrs.  Pollok's  signature 

was  valid: v.  Hopkins (g);  Cooper's  case{h). 

W.  Sidney  and  Fitzgibbon,  for  the  defendants. 

The  power  of  attorney  gave  no  power  to  Harrington  to  determine 
this  particular  tenancy.  It  did  not  invest  him  with  a  general 
power  to  sign  notices  to  quit.     In  M^Intyre  v.  SPNaVs  7Vti#- 

(d)  12  Sim.  184.  (6)  2  Haze,  54. 

(c)  Cro.  Jac  332.  {i)  Cio.  Joe  617. 

(e)  11Q.B.&16. 
(J)  1  Ir.  Com.  LawBep.  435;  S.  C,  3  Ir.  Jw.  33a 
(s)  Cro.  Car.  165.  (A)  2  Leon.  200. 
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T.  T.  1856.  ieet  (a),  Lord  Lyndhust  said : — ''A  person  of  the  Dame  of  M^Intjre, 

"who  is  a  solicitor  bj  profession,  residing  at  Callender,  was 
«' appointed,  in  consequence  of  the  embarrassment  of  the  lessor's 
"  affairs,  factor,  to  receive  and  collect  the  rents ;  he  was  appointed 
**•  bj  an  express  and  special  authority  for  that  purpose,  to  receife 
^and  collect  the  rents,  and,  in  case  of  non-payment,  to  enforce 
«<  payment.  But  he  had  not,  by  virtue  of  the  power  with  which 
''he  was  invested,  any  authority  whatever  to  receive  notices  to  quit 
''  It  appears  to  me  therefore  that  any  notice  served  upon  him  by  the 
**  tenant,  of  an  intention  to  quit,  was  not  a  sufficient  notice  to  pot 
''an  end  to  the  term."  Powers  of  attorney  are  strictly  conatraed: 
J^ogg  V.  Snaith  (b) ;  Esdaile  v.  La  Novae  (c) ;  Murray  v.  EaU 
India  Company  {d).  In  2  Cru.  Dig^  p.  373,  s.  45,  the  rule 
as  to  joint  tenancy  is  thus  laid  down: — "As  there  can  be  no 
"  moieties  between  husband  and  wife,  they  cannot  be  joint  tenants; 
"  therefore  where  an  estate  is  conveyed  to  a  man  and  his  wife,  and 
"  their  heirs,  it  is  not  a  joint  tenancy ;  for  joint  tenants  take  bj 
"  moieties,  and  are  each  seised  of  an  undivided  moiety  of  the  whok. 
But  husband  and  wife,  being  but  one  person,  cannot,  during  the 
coverture,  take  separate  estates ;  therefore,  upon  a  purchase  made 
by  them  both,  each  has  the  entirety,  and  they  are  seised  per  tout 
"and  not  per  my ;  and  the  husband  cannot  forfeit  or  alien  the 
"estate,  because  the  whole  of  it  belongs  to  his  wife  and  not  to  hinL* 
Right  V.  Caihell  (e) ;  Doe  d.  Atlin  v.  Summerteti  (f) ;  Doe  L 
Lysier  y.  Goldwin(g);  Doe  d.  Mann  v.  Walteri{k). 


u 
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Napier,  in  reply. 

Supposing  that  the  plaintiffs  took  by  entireties,  under  the  con- 
veyance, then  their  case  is  even  stronger  than  if  they  took  as  joint 
tenants,  for  if  they  took  by  entireties,  the  whole  authority  was  in 
the  husband :  Henstead*9  case  (i). 


(a)  5  Wilfl.  &  Shaw,  299. 

(c)  1  Y.  &  C,  Exch.,  394. 

(<)  2  Smith,  83 ;  S.  C,  5  East,  49] . 

(g)  2  Q.  B.  143. 

(0  5  Coke,  10  &. 


(6)  1  Taimt.347. 
(<0  5  B.  &  Aid.  204. 
09  1  B.  &  Ad.  135. 
(A)  10  B.  &  C.  626. 
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The  following  authorities  were  also  cited :    Waikins  on   Con"  T.  T.  1856. 

ComMonPleasm 
veyancing^  p.  177;  1  Wms.  Saunders^  276/  (note) ;  Doe  d.  Staee 

Y.    Wheeler  (a)  ;   Doe  d.   Rhodes  v.  Robinson  (fi) ;  Robinson  v. 

Comyns  (c)  ;  Doe  d.  Macartney  v.  Crich  (d)  ;  Dotf  d.  Bradford  ▼. 

Wathins  (e)  ;  /rtiA  Society  y.  Bishop  of  Derry  (f) ;  2>ae  d.  YFixtM- 

mai>  v.  lftY<e«  (^)  ;  Sewell  v.  Evans  {h)» 


MONAHAN,  C.  J. 

The  question  to  be  decided  in  the  present  case  is  a  simple  one, 
namely,  whether  at  a  particular  stage  of  the  trial  a  notice  to  quit 
should  have  been  received  in  evidence  ?  The  exception  which  raises 
this  point  is  the  only  one  upon  which  we  need  give  judgment. 
There  are  ten  or  eleven  other  exceptions,  but  I  confess  I  do  not 
understand  why  they  were  taken ;  for  if  the  Judge  was  right  in 
refusing  to  admit  this  document,  then  the  other  exceptions  should  be 
overruled  as  a  matter  of  course ;  therefore  we  shall  consider  this  one 
exception  only. 

The  facts  of  the  case  are  substantially  these: — An  action  of 
ejectment  was  brought  in  the  name  of  Mr.  and  Mrs.  FoUok  against 
the  defendants,  as  overholding  tenants.  One  of  the  defendants, 
Kelly,  allowed  judgment  to  go  by  default,  and  the  two  others  took 
defence,  each  for  a  separate  portion  of  the  lands.  At  the  trial,  Mr. 
FoUok  proved,  by  a  conveyance  from  the  Commissioners  of  the 
Incumbered  Estates  Court,  that  the  property  had  been  conveyed  to 
him  and  his  wife  '^  as  joint  tenants."  .  We  are  of  opinion  that  the 
operation  of  that  conveyance  was  to  grant  to  Mr.  and  Mrs*  Pollok 
an  estate  by  entireties ;  for  to  speak  of  a  grant  to  a  husband  and 
wife  as  an  estate  of  joint  tenancy  is,  properly  speaking,  a  solecism. 

Now,  on  the  face  of  the  conveyance,  it  appears  that  the  plaintiffs 
were  to  hold  the  property  subject  to  the  tenancies  referred  to  in  the 
schedule ;  and  in  the  schedule  it  appears  the  lands  of  Boggauns,  the 
sabject-matter  of  the .  ejectment,  consisting  of  76a.  3r.  4p.,  were 


(a)  15  M.  &  W.  623. 

(c)  Cas.  temp.  Talbot,  167  n. 

(«}  7  East,  550. 

ig)  1  Stark.  N.  P.  181. 


(6)  4  Scott,  396. 

(cO  5£8p.  196. 

09  12  CI.  &  Fin.  665,  673. 

(h)  4  Q.  B.  626. 
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1^.  T.  1866.  held  bj  "  Andrew  Eellj  &  Co.,"  at  a  bulk  rent  of  £19.  Os.  6d.,  u 

CommonPleass 

tenants  from  year  to  year ;  the  tenancy  being  detenmnaUe  <m  the 

let  of  November  in  each  year.  The  schedule  did  not  state  the 
names  of  the  other  tenants,  or  in  what  manner  thej  held,  whetha 
as  joint  tenants,  or  tenants  in  common  inter  se.  The  next  step  in 
the  proof  of  the  plaintiffs '  case  was  a  power  of  attorney,  executed 
by  Mr.  and  Mrs.  PoUok,  but  void  as  far  as  she  was  concerned,  u 
a  married  woman  cannot  execute  a  power  of  attorney,  and  ope- 
rating, therefore,  as  if  it  were  a  power  of  attorney  executed 
by  the  husband  alone.  This  power  purports  to  authorise  Mr. 
Barrington  to  demand  and  receive  rents,  and  in  case  of  non- 
payment of  rent,  to  recover  the  same  by  distraining  or  bringbg 
actions.  It  also  authorised  him  to  take  proceedings  at  Law  or 
in  Equity  for  the  purpose  of  enforeing  the  performance  of  snj 
covenants  contained  in  the  tenants'  leases,  "  and  for  that  purpose, 
*'when  necessary,  to  sign  in  our  names  or  otherwise,  notices  to 
*^  quit,  and  to  serve  and  proceed  upon,  or  in  his  discretion  to  waive, 
"the  same,"  &c.  But  it  clearly  did  not  authorise  him  to  serre 
notices  to  quit  in  this  particular  case ;  and  therefore  if  hb  authority 
to  serve  notices  to  quit  in  the  present  case  depended  upon  the  power 
of  attorney  alone,  he  certainly  would  have  had  no  such  authority. 
But  it  appeared  upon  the  examination  of  Barrett,  who  was  a  clerk 
of  Mr.  Barrington's,  that  he,  Barrett,  got  from  Barrington  sevend 
blank  notices  to  quit,  signed  by  Barrington,  and  directions  to  tske 
the  blank  notices  to  Gralway,  and  to  go  to  one  Michael  Kelly,  who 
would  give  him  the  names  of  the  tenants,  and  he  was  then  to  fiO 
up  the  notices  and  serve  them.  He  accordingly,  acting  upon  these 
instructions,  filled  up  and  served  several  notices  to  quit,  and  had 
one,  among  others,  served  upon  Andrew  Kelly.  It  further  appealed 
that  there  was  evidence  of  Barrett's  having  got  a  parol  authority 
from  PoUok  himself;  and  I  may  mention  that  we  ground  oar 
decision  chiefly  upon  this  part  of  the  case. 

Now,  under  these  circumstances,  the  question  is,  was  there 
authority  to  serve  these  notices  ?  All  the  parties  at  the  trial  appear 
to  have  been  under  the  impression  that  the  power  of  attorney  was 
the  sole  authority,  and  the  objection  made  wi^  that  Mrs.  PoUok's 
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concurrence  in  the  noUcea  to  quit  was  necessary,  and  that  she  being  T.  T.  1856. 

CommonPleas, 

tkfeme  covert^  the  power  of  attorney  was  void  as  to  her.  We  are  of 
opinion  that  Mrs.  Pollok's  concurrence  was  not  necessary.  We 
think  that  when  a  married  woman  has  property  in  her  own  right, 
her  husband  has  such  an  estate  in  right  of  his  wife  as  would  enable 
him  to  convey  a  freehold  to  a  third  person  during  the  joint  lives  of 
the  husband  and  wife,  and  that  he  has  such  a  legal  estate  as  thajt 
he  could  convey  a  legal  estate  to  a  third  person,  and  make  him 
tenant  to  the  ptweipe  when  recoveries  were  the  modes  of  conveying 
property.  We  are  of  opinion  that  any  person  who  has  the  present 
legal  estate  can  serve  such  a  notice  as  the  one  before  us.    The 
question  is,  can  he  do  so  without  the  concurrence  of  his  wife  ?  We 
think  it  is  perfectly  clear  that  he  can,  or  that  his  lessee  can.  We 
do  not  now  mean  to  determine  what  the  effect  would  be  of  the 
death  of  the  husband  before  the  period  when  the  notice  to  quit 
expired:  all  we  have  to  consider  is,  whether,  as  the  husband  haa 
survived  that  period,  and  as  his  legal  estate  is  in  full  existence,  it 
was  not  such  a  notice  as  would  determine  the  tenancy. 

It  is  said  that  the  moment  the  notice  to  quit  is  served,  it  should 
be  binding  on  the  tenant.    The  same  consideration  arises  in  a  case 
with  which  we  are  all  conversant: — Suppose  a  property  held  subject 
to  tenancies  from  year  to  year,  and  demised  to  another  pur  autre 
vie ;  in  that  case  it  is  undeniable  that  the  middle-mau  may  deter- 
mine the  preexisting  tenancies.     One  of  the  cases  cited  for  the 
defendants  has  actually  ruled  this  point ;  I  allude  to  the  case  of 
Doe  d.  Lester  v.  Goldwin  (a).      In  that  case  the  plaintiff  had 
mortgaged  the  premises,  to  secure  payment  of  an  annuity.    The 
mortgage  contained  a  clause  that  the  mortgagor  was  to  remain  in 
receipt  of  the  rents  and  profits  until  default  in  the  payment  of  the 
annuity.     The  premises  were,  at  the  time  of  the  mortgage,  in 
possession  of  a  tenant  from  year  to  year,  to  whom  the  mortgagor 
afterwards  gave  a  notice  to  quit,  in  his  own  name.    The  question 
was,  whether  that  notice  was  valid  ?    The  Court  held  that  the  deed 
operated  as  a  re-demise  to  the  mortgagor,  and  that  he,  being  tenant 
until  default  made  in  payment,  had  such  an  estate  as  enabled  him 

(a)  2  Q.  B.  14i. 
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^0ge  ^  ^7  <lue8tion  that  remains  for  our  consideration  Is 
.,««  there  any  evidence  that  these  notices  were  issued  and 
ad  bf  ^  authority,  and  that  thej  were  served  on  the  proper 
^rtics?    ^  '^^  question  of  authority  depended  upon  the  power  of 
g^^iUftnej  alone,  that  certainly  did  not  authorise  these  notices  ;  for  it 
^njj  Authorised  the  collecting  of  rents,  distraining,  &&,  for  same,  and 
tlie  taking  proceedings  to  enforce  covenants,  and  for  that  purpose 
IIm  serving  of  notices  to  quit ;  but  certainly  did  not  authorise  either 
the  creation  of  tenancies  or  a  general  serving  of  notices  to  quit, 
in  order  to  determine  tenancies.    But  it  is  to  be  rememhered  that 
the  question  is  not  whether  there  was  conclusive  evidence  that  the 
service  of  these  notices  was  authorised  by  Mr.  PoUok,  but  whether 
there  was  any  evidence  to  that  effect  ?     Now  what  was  the  evidence 
upon  that  point  ?     Barrett  stated  that  he  brought  down  the  notices 
in  blank,  signed  by  Barrington ;  «  Witness  got  some  of  the  notices 
"  from  Croker  Barrington,  and  more  of  them  in  the  office,   before 
••he  went  to   Galway;   some  of  them  were  sent  to  witness  from 
••Dublin,      Witness  had  a  conversation  with  Croker  Barringtoa 
"about  the  notices  which  witness  got.     Barrington  gave  witnes 
•«  direction  to  have  notices  to  quit  served  on  all  the  tenants ;  to  do 
••  them  correctly,  according  to  the  best  of  witness'  ability,     ^ntness 
••  got  directions  to  have  those  notices  served,  and  that  KeUy  would 
••  give  witness  eveiy  assistance  about  them.     WUmess  goi  imstr^^ 
^  tions /^m  Mr.  I>oilok  kimsei/.''     What  is  the  fan- const^cdoo 
of  that,  but  that  he  got  the  instructions  as  to  these  nodoes  tnm 
Pdlok  himself  ?     It  was  for  the  juiy  to  judge  of  the  condusivenes 
of  that  evidence.     We  are  not  now  reading  a  kgal  doeumell^  but 
the  report  of  the  Judge  who  tried  the  case;  and  cotainly  the  piaia 
infendnce  to  be  drawn  from  the  evidence,  as  it  appesis  on  that 
teport,  is  that  PoUok  personally  gave  instructions  to  bav«  these 
identical  notices  served,  and  that  Barrett  acted  upon  i 
recelTed  both  from  Barrington  and  from  P<^]ok  himsdf. 
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It  lias  been  urged  that  a  tenant,  when  seired  with  snch  a  notice^  T.  T.  1856. 
wonld  have  great  difficulty  in  knowing  whether  it  was  binding  or 
not.  That  difficulty  might  arise  in  every  possible  case;  but  the 
meaning  of  the  rule,  that  it  must  be  a  reciprocally  Innding  notice, 
iS  not  that  the  tenant  must  know  that  it  has  been  authorised  by  the 
landlord,  but  that  it  has  been  in  fact  so  authorised. 

The  only  remaining  question  then  is,  was  there  any  evidence  that 
this  notice  was  served  upon  aU  persons  upon  whom  it  ought  to 
liave  been  served  ?  and  if  not,  should  it  on  that  ground  have  been 
rejected  ?  Now  we  are  of  opinion  that  if  the  notice  was  a  link 
in  the  chain  of  evidence  necessary  to  establish  the  plaintiff'  case, 
it  ought  to  have  been  admitted,  and  that  a  Judge  ought  net  to 
reject  a  document  merely  because  it  does  not  establish  the  plaintiff's 
entire  case  at  the  moment  it  is  offered.  Take  it  for  granted  that 
in  the  present  case  it  was  necessary  to  prove  service  upon  all  the 
parties  comprised  under  the  designation  "  Kelly  and  Co.,"  still  that 
could  be  only  proved  by  steps,  and  would  be  no  reason  for  rejecting 
this  document  at  the  time,  although  afterwards,  on  failure  of  proof 
of  further  service,  it  might  be  necessary  to  tell  the  jury  not  to  take 
it  into  account. 

The  evidence  shows  that  this  property  was  conveyed  subject  to 
tenancies,  at  a  bulk  rent,  held  by  *^  Andrew  Kelly  &  Co."  There  is 
no  evidence,  beyond  the  notice  to  quit,  to  show  who  the  parties 
represented  by  the  word  "  Co."  were ;  but  the  fact  that  some  of 
the  parties  chose  to  take  defence  cannot  alter  the  estate  of  the 
landlord. 

The  cases  which  have  been  cited  show  that  service  of  a  notice 
to  quit  upon  one  joint  tenant,  if  it  be  not  conclusive  evidence,  is 
at  least  some  evidence  of  service  upon  them  all.  I  do  not  place 
any  reliance  upon  what  subsequently  passed  between  the  landlord 
and  Andrew  Kelly. 

Upon  the  whole  case,  I  have  no  doubt  that  this  exception  as  to 
the  rejection  of  the  notice  to  quit  must  be  allowed,  and  a  venire  de 
mono  awarded.  As  to  the  other  exceptions,  let  them  be  set  aside; 
they  were  quite  unnecessary* 


VOL.  6. 
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T.T.  1856. 

ComnumlHeaa. 


Ball,  J. 

In  the  ruling  and  the  reasons  of  the  Chief  Justice  I  entiielj 
ooncnr.  It  appears  to  me  that  the  fact  that  the  power  of  attorn^ 
was  admitted  in  evidence  without  objection  fuUy  shows  that  no 
objection  could  be  properly  sustained  to  the  admission  of  the  notice 
to  quit.  It  was  urged  that  the  execution  of  the  power  of  attorney 
by  the  wife  was  a  nullity ;  nevertheless  the  parties  felt  they  oonld 
not  object  to  its  admission,  because  it  was  a  step  in  the  plaintifliy 
case.  Was  not  the  notice  to  quit  admissible  on  the  very  same 
grounds? 


Kbooh,  J. 

I  also  entirely  concur  in  the  judgment  pronounced  by  the  Chiep 
Justice,  and  feel  that  I  cannot  add  anything  to  what  he  has  said. 
I  shall  merely  observe  that,  as  to  the  reception  of  the  notice  to  quit, 
I  do  not  think  there  can  be  stronger  evidence  that  Mr.  PoUok 
authorised  the  service  of  the  notice,  than  Barrett's  answer — ^''I 
got  instructions  from  Mr.  Pollok  himself."  Therefore  I  am  cleariy 
of  opinion  that  there  was  evidence  of  that  authority  to  go  to  the 
jury.* 

*  Jackson,  J.,  absent  in  the  Consolidated  Conrt  of  Nisi  Prina. 


M.  T.  1856. 

Nov.  4. 


O'CONNOR  V.  WALLEN. 


A  plea  of  jus-  Action  for  a  libel,  published  in  the  "  Londonderry  SentineL**   A 

tification    in 

libel  need  not  portion  of  the  summons  and  plaint  ran  as  follows : — '*  How  he  (the 

necessarily 

meet  the  exact  "plaintiff)  next  appeared  in  Buncrana  as  curate  and  tutor;  how 

words    of  the 

libel;  bat  mi^  adopt  the  sense  of  the  innendo,  and  justify  that.  Therefore, 
where  a  count  m  libel  oomplained  that  ^e  defendant  had  published  of  the  plaintiff 
the  following  words : — '*  How  he  next  appeared  in  Buncrana  as  cnrate  and  tutor ; 
how  he  gave  out,  while  there,  Uiat  he  was  a  eradnate  of  Oxford ;  a  Oaptmn  of 
Dragoons,  jfc.  (meaning  that  the  plaintiff  had  been  guilty  of  wilful  falsehood  and 
misrepresentation  of  &cts) ;  and  the  defendant  pleaded  that  the  plaintiff  had  fiJsely 
represented  that  he  was  a  graduate  of  Oxford,  and  had  been  a  mrg€<m  in  tAe 
navy"  ffc,  the  plea  was,  on  demurrer,  Held  to  be  good. 
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he  (meaning  the  phuntiff)  gave  out  while  there  that  he  (mean-  M.  T.  1856. 

Common  Pleat* 

ing  the  plainti£f)  was  a  Captain  of  Dragoons,  a  graduate  of 
Oxford,  &c^  and  attempted  to  pawn  the  poetry  of  American  and 
**  British  poets  on  the  public  as  his  own  (meaning  that  the  plaintiff, 
^'as  an  ordained  minister  of  the  Church  of  England,  had  been 
**  guilty  of  wilful  falsehood  and  misrepresentation  of  facts.") 

To  this  portion  of  the  plaint,  the  defendant  pleaded  the  following 
justification : — ^*  And  as  to  so  much  of  the  said  first  paragraph  of 
^*  the  summons  and  plaint  as  complains  of  the  words  following" — 
(the  plea  then  set  out  the  above  portion  of  the  plaint,  including 
the  inuendoes) — **  the  defendant  says  that  the  said  plaintiff  after- 
"  wards  obtained  a  curacy  at  Buncrana,  and  represented  to  diveis 
'^  persons  in  said  parish  that  he  was  a  graduate  of  the  University  of 
'^  Oxford,  and  that  he  had  beian  a  surgeon  in  the  navy,  all  which 
"  representations  were  and  are  untrue/'  The  plea  then  set  forth 
several  instances  of  the  plaintiff's  having  represented  and  published, 
as  his  own,  the  compositions  of  certain  American  and  British  poets. 
The  plea  did  not  aver  that  he  had  ever  represented  himself  as  a 
Captain  of  Dragoons. 

To  this  a  demurrer,  on  the  ground  that  the  plea  did  not  justify 
all  the  libellous  matter  imputed. 


2>.  3PCauslandf  for  the  demurrer. 

The  plea  is  bad:  it  professes  to  justify,  and  it  leaves  part  of  the 
libel  unjustified,  namely,  that  the  plaintiff  had  falsely  represented 
himself  to  be  a  Captain  of  Dragoons. 

J.  Sherlock  and  J,  E.  Walshe^  contra. 

The  inuendo  only  attributes  to  the  libel  that  the  plaintiff  had 
been  guilty  of  making  false  representations ;  and  the  plea  justifies  by 
setting  out  a  number  of  instances  of  false  representations  made  by 
the  plaintiff,  some  of  which  are  the  same  as  those  set  forth  in  the 
alleged  libel,  and  some  are  different.  That  is  a  justification  of  the 
sting  of  the  libel. 

2).  3PCauslandy  in  reply. 

In  1  Wms.  Saunders,  p.  244  &,  note  ^,  it  is  laid  down :— '^  But 
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M.  T.  1856.  '<  the  justification  miut,  it  should  seem,  extend  to  ereiy  part  whklr 

*'  would  bj  itself  form  a  substantial  ground  of  action  for  defama- 
**  Hon.**  In  Hilsden  v.  Mereer  (a),  it  was  held  that  saying  a  woman 
is  a  thief)  and  bath  stole  £20,  cannot  be  justified  by  pleading  that 
she  stole  a  hen*  He  also  cited  Clarktan  y.  LiMwtan  (i). — [Moha- 
HAN,  C.  J.  If  the  inuendo  said,  "  meaning  thereby  that  he  falsely 
stated  that  he  was  a  Captain  of  Dragoons,''  the  case  might  be  dif- 
ferent ;  but  here  the  inuendo  only  attributes  the  mewiing  Chat  the 
plaintiff  had  been  guilty  of  mbrepresentationa  generaUy.} — Can  a 
party  charge  another  with  saying  something  which  was  not  troe^ 
and  justify  by  proving  thai  the  other  had  said  something  else  which 
was  not  true? — [Monahan,  C.  J.  The  plaint  itself,  by  the  in- 
uendo, makes  false  representation  generally  the  sting  of  the  libeL — 
Kbogh,  J.  You  §ay  he  charges  with  being  an  habitual  misre- 
presenter  of  facts,  and  he  justifies  that  by  setting  out  instances 
which,  if  true,  show  that  you  were  so.] 


Mohahan,  C.  J.. 

We  are  of  opinion  that  this  demurrer  must  be  oyermled ;  not 
upon  the  ground  that  a  defendant  may  justify  one  charge  by 
preying  the  plaintiff  to  haye  been  guilty  of  another  offence  of  the 
same  kind,  but  upon  the  ground  that  the  summons  and  plaint 
in  this  case,  by  its  inuendo,  made  false  representation  generally 
the  sting  of  the  libeL  Modern  authorities  show  that  a  plea  of 
justification  need  not  necessarily  be  framed  se  as  to  meet  the  exact 
words  of  the  libel,  but  may  adopt  the  sense  of  the  inuendo,  and 
justify  that.  Therefore,  if  the  plaintiff  himself,  by  the  inuendo, 
attributes  to  the  words  of  the  libel  the  meaning  that  he  had  been 
guilty  of  misrepresentation  generally,  a  plea  showing  that  he  had 
been  so  guilty  of  misrepresentation  generally  is  a  good  plea,  although 
some  of  the  instances  adduced  are  difierent  from  those  set  forth  in 
the  libel. 

Ball,  J.,  Jackson,  J.,  and  Ebogh,  J.,  concurred. 

Demurrer  oyerruled. 


(a)  Cro.  Jac  677. 


(6)3M.&P.e05. 
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CommonPleas, 


BYRN£  V.  ELLIOTT. 

Nov.  4,  10. 

This  was  an  application  on  behalf  of  the  plaintiff,  that  the  Taxing-  The  party  nL 

tiinately    sac- 

officer  should  be  at  liberty  to  review  his  taxation  of  the  defendant's  cessful  ia  en- 
titled to    the 

costs,  as  far  as  the  costs  of  a  former  trial  were  concerned.  costs  of  a  pre- 

The  action  was  for  breach  of  contract.  There  had  been  two  trial  of  the 
trials.  On  the  first  occasion  the  jury  had  disagreed  ;  on  the  second,  **™®  action. 
there  was  a  verdict  for  the  defendant.  On  the  taxation  of  the 
defendant's  costs,  there  was  a  difference  of  opinion  between  the 
Taxing-masters,  as  to  whether  the  defendant  was  entitled  to  the 
costs  of  the  former  trial.  The  senior  officer  being  of  opinion  that 
the  defendant  was  so  entitled,  the  costs  were  allowed  accordingly* 

2).  C.  Heron,  in  support  of  the  motion. 

The  practice  adopted  by  the  Taxing-officer  has  been  reversed 
both  in  England  and  Ireland.  The  Court  of  Queen's  B^nch  in 
£ngland,  in  Boaioek  v.  The  North  Staffordshire  Railway  Co.  {a\ 
decided  that,  *' where  the  Judge  trying  a  cause  discharges  the 
**  jury,  because  they  cannot  agree  upon  their  verdict,  and  a  second 
^*  trial  is  had,  the  party  who  then  succeeds  is  not  entitled  to  costs  of 
<'  the  first  trial."  0*Driseoll  v.  Macartney  {f>)  is  a  decision  to  the 
same  effect. — [Ball,  J.  In  that  case  there  was  in  fact  no  former 
triaL] — ^The  authorities  on  the  point  are  collected  in  Gray  on 
Costs. — [Ball,  J.  If  it  be  the  fact  that  the  rule  in  all  the  Courts 
in  Ireland  is,  that  the  party  wjio  eventually  succeeds  is  entitled  to 
the  costs  of  a  previous  abortive  trial,  are  we  to  alter  that  rule,  on 
the  authority  of  an  English  decision  ?] 

Keman,  contra. 

The  practice  in  this  country  has  always  been  to  allow  the  party 
ultimately  successful  the  costs  of  a  previous  abortive  trial.    It  was 

a)  18  Q.  B,  777.  (a)  9  Ir.  Law  Rep.  570. 
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M.  T.  1856.  60  held  m  Atkinson  v.  Carty  (a),  and  that  case  has  been  inTarablj 
followed.  Bostock  v.^  North  Staffordthire  Railway  Co.  waB  de- 
cided in  accordance  with  the  practice  in  England,  which  is  different 
from  the  practice  here. — [SIeogh,  J.  And  in  that  caae,  Erie,  J., 
said,  ^'  If  the  matter  were  res  integra,  I  do  not  see  why,  on'pnn- 
''ciple,  the  party  ultimatelj  succeeding  should  not  have  costs, 
''where  the  Judge  discharges  the  jury."] 


Heron. 

Atkinson  v.  Carty  was  decided  on  the  authority  of  BurekaU  i, 
Bellamy  (b)f  which  must  now  be  considered  as  overruled.  When 
Atkinson  v.  Carty  was  decided,  the  practice  in  England  was  to 
allow  the  costs  of  a  former  abortive  trial. 

Cur.  ad.  mdt. 


MONAHAK,  C.  J. 

The  only  question  in  this  case  is,  whether,  under  the  Statute  of 
Gloucester,  the  Taxing-officer  ought,  in  taxing  the  defendtnfs 
costs,  to  have  included  the  costs  of  the  abortive  trial  ?  The  cftse 
of  Atkinson   v.    Carty  shows   that   the  settled  practice  in  this 
country  at  that  time  (and  it  appears  to  have  continued  up  to  the 
present  time)    was  to  consider  the  costs  of   an   abortive  trial, 
which  was  not  occasioned  by  the  fault  of  either  party,  as  a  portioa 
of  the  costs  in  the  cause.    It  appears  that  that  rule  was  estabMed 
by  the  Court  of  Queen's  Bench,  after  a  consideration  of  sevenl 
cases,  both  in  Ireland  and  England,  and  the  Judges  oi  that  Court' 
thought  that  they  were  establishing  a  rule  in  oonformi^  with  the 
practice  in  both  countries.     However,  it  appears  that  in  the  year 
1862,  the  Court  of  Queen's  Bench  in  England^  in  the  ease  cl 
Bostock  V.  ne  North  Staffordshire  Railway  Co.  (e),  had  oecasioB 
to  consider  the  very  same  point,  and  some  oases  were  referred  Uv 
showing  that  the  practice  in  England  was  not  to  allow  such  costs. 
The  Court  there  were  of  opinion  that  the  costs  of  the  abortiTe 
trial,  not  having  been  occasioned  by  either  party,  it  would  be  hard 

(a)  2  Jebb  &  Sym.  32.  if)  5  Bur.  2698. 

(c)  16  Q.  B.  777. 
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to  make  the  unsuocessful  parl^  pay  them.    But  Mr.  Justice  Erie  is  M.  T.  1856. 

CovMonPleas, 
reported  to  have  said: — '^If  the  matter  were  res  iniegraj  I  do 

^*  not  see  whj,  on  principle,  the  party  ultimately  succeeding  should 

**  not  have  costs,  where  the  Judge  discharges  the  jury."  We  think 

that  there  is  a  great  deal  of  good  sense  in  that  observation,  and 

that  the  true  principle  as  to  costs  is,  that  all  costs  bona  fide  in- 

corred  by  the  successful  party  ought  to  be  paid  by  the  unsuccessful 

party,  who  ought  never  to  have  defended  the  actiou.    Therefore, 

if  the  matter  were  ree  novay  the  rule  in  the  Queen's  Bench  would 

appear  to  be  the  better  rule.   The  Court  in  England  is  not  willing 

to  alter  its  practice  upon  this  point;  and  we  are  not  willing  to 

alter  ours,  inasmuch  as  we  consider  it  to  be  the  better  of  the  two. 

Therefore  we  must  refuse  this  motion ;  but  as  it  was  a  very  proper 

question  to  bring  before  the  Court,  we  will  not  give  costs. 


Ball,  J.,  Jackson,  J.,  and  Keooh,  J.,  concurred. 

Motion  refused,  without  costs. 


CUSACK  V.  M'CABE. 


Nov.  6. 


This  was  a  demurrer  to  the  summons  and  plaint,  and  was  identical  Where  a  de- 

mimer    had 

with  a  demurrer  in  the  case  of  Cusaek  v.  Shan,  which  had  just  been  filed,  and 

the    paper 

been  argued  and  allowed ;  and  it  was  admitted  that  if  the  demurrer  hooka  had  not 

in  the  present  case  could  be  heard,  it  must  be  allowed ;  but —  unta  affcer^e 

expiration  of 
the  six  days 
allowed  by  the 
fiOth    General 


3PMahon  raised  a  preliminary  objection. 


This  demurrer  was  filed  on  the  25th  of  June ;   the  demurrer  ^^^J^'  ^^\  *^« 

'  nsoal    Side- 

books  were  not  lodgM  until  the  4th  of  July ;  the  Side-bar  rule  to  bar  role  to  set 

down  the  case 

set  down  the  case  for  argument  was  entered  on  the  19th  of  July,  ^or   argument 

was    snbae- 
qnently  entered,  the  Court  OTexruled  a  preUminanr  objection  to  the  hearing  of  the 
demurrer,  on  account  of  non-compliance  with  the  Order,  and  Held  that  efiect  should 
be  giyen  to  the  Side-bar  rule  until  set  aside. 
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M.  T.  1856.  The  50th  General  Order  provides  that  «  Where  a  demmrer  duS 

"h|nre  been  filed,  the  party  filing  the  demurrer  shaU,  within  six 
*'  days  thereafter,  make  up  the  paper  books  for  the  Judges,  and 
'*  deposit  the  same  in  the  office  of  the  Clerk  of  the  Rules."  And 
in  the  same  Order  it  is  declared  that  ^'  If  the  books  be  not  made 
^*up  and  lodged  within  the  specified  time,  as  aforesaid,  bj  the 
^'  party  fiUng  the  demurrer,  the  demurrer  shall  be  considered  as 
'^set  aside,  and  the  opposite  party  shall  be  at  liberty  to  proceed 
**  as  if  no  suoh  demurrer  had  been  filed."  Here  the  books  were 
not  lodged  within  six  days,  and  therefore  the  demurrer  must  be 
considered  as  set  aside.  He  cited  DorseU  v.  Aspdin  (a). — [Mona- 
HAN,  C.  J.  But  the  Side-bar  rule  to  set  down  the  case  for 
argument  still  stands,  and  we  must  give  effect  to  that  rule,  onkss 
there  be  a  motion  to  set  it  aside.] — Can  the  Court  now  allov 
the  demurrer,  when  by  the  terms  of  the  50th  General  Order  H 
has  been  set  aside? 

MONAHAN,  C.  J. 

The  Court  must  give  effect  to  the  Side-bar  rule  while  it  con- 
tinues. If  the  plaintiff  had  marked  judgment  on  the  expiration 
of  the  six  days,  the  case  might  be  different ;  but  as  it  is,  for  any- 
thing we  know  to  the  contrary,  the  delay  in  lodging  the  paper 
books  may  have  taken  place  with  the  plaintiff's  concurrence. 

Objection  overruled. — Demurrer  allowed. 

(a)  11  C.  B.  651. 


Nov.  15. 


BILLINGER  v.  BUTLER. 


The  rule  for  CoATES  applied,  under  the  I78th  General  Order,  that  the  plaintiff 
Uberty  to  pro- 
ceed in  an  ac-  be  at  liberty  to  proceed  in  this  action,  in  which  no  proceeding  liad 
tion,    after    a 

year  and  a     been  taken  for  more  than  two  years,  and  final  judgment  had  not 
day,     most, 

under  the  178th  General  Order,  be  served  on  the  opposite  party  personally.  The 
notice  of  motion  necessary,  under  the  same  role,  after  the  lapse  of  two  years,  need 
only  be  served  on  the  attorney  of  the  opposite  party. 
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been   marked.     The   178th  Order  provides  that,  "  Where,  after  M.  T.  l656. 

"defence  filed,  and  before  final  judgment  shall  have  been  marked,     -.--^ 

**  no  proceeding  shall  have  been  taken  in  any  action  for  one  year 

'^  and  a  day,  by  either  plaintiff  or  defendant,  and  no  compromise      butler. 

''shall  be  depending,  neither  party  shall  be  at  liberty  to  proceed 

**  until  he  shall  have  served  on  the  opposite  party  a  rule  for  liberty 

"  to  proceed,  unless  cause  in  eight  days  after  service ;  and  such 

'^  rule  may  be  obtained  in  the  office  at  any  time  within  two  years 

''  from  the  last  proceedings,  on  an  affidavit  of  the  facts ;  but  after 

the  lapse  of  two  years,  the  party  requiring  such  rule  shall  serve 

notice  of  motion,  and  apply  to  the  Court  for  same." 


t( 


41 


MONAHAN,  C.  J. 

We  can  only  give  you  a  conditional  order,  which  you  cannot 
make  absolute  until  it  has  been  served  on  the  defendant  himself. 
It  was  sufficient  to  serve  notice  of  this  motion  on  the  defendant's 
attorney. 

Conditional  order  granted. 


LOUGHRAN  v.  HILL. 


Nop.  15. 


Dix  moved  that  the  defence  in  this  case  be  set  aside,  as  being' a  In  an   action 

by    indorsee 
sham  defehce,  and  frivolous,  and  not  containing  any  answer  what-  against    ac- 

„  ceptor   of  a 
ever  to  the  plaintiff's  cause  of  action ;  and  also  that  the  plaintiff  biu  of 


ez- 


.  ,.,  *    .    ,  .  change,  a  plea 

be  at  liberty  to  mark  judgment.  that  the  m- 

This  was  an  action  by  indorsee  against  acceptor    of  a  bill  of  g^^^^  f^  ^^^ 

exchange.   The  summons  and  plaint  stated,  "  That  one  William  ^^^  ^^  *°^j 

«Dinon,  on  the  24th  of  May  1855,  drew  his  bill  of  exchange,  "^^^y^^ 

"now  over-due,  directed  to  the  defendant,  and  required  the  de-  frivolous  and 

sham,  and  the 

"  fendant  to  pay  to  the  said  William  Dillon,  or  order,  £20  sterling,  plaintiff  Allow- 
ed to  mark^ 
"  two  months  after  date ;  and  the  defendant  accepted  said  bill,  and  judgment. 

vol*.  6.  49  I- 
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M.  T.  1856.  «the  said  William  Dillon  indorsed  the  same. to  the  plaintiff.    But 

CommonPUas* 

'      "  the  said  defendant  did  not  pay  the  toid  billi  althongh  the  same 

IrOUGHRAN 

i;,  *'  was  dalj  presented  to  him  for  that  purpose,"  &c. 

HILL.  Xo  this  the  sole  defence  was,  ''  That  the  said  William  Dilloo 

*'  did  not  indorse  the  sud  bill  to  the  said  plaintiff;  for  full  Tslae, 
*'  but  only  for  a  sum  of  £3,  and  no  more,  which  the  plaintiff  id- 
''  vanced  upon  it ;  and  which  sum  of  £3  the  defendant  now  bringa 
''into  Court,  here  ready  to  be  paid  to  the  plaintiff;  if  he  wiD 
'*  accept  of  the  same  in  full  discharge  of  his  demand ;  and  then- 
••fore,"  Ac. 

The  plea  is  manifestly  bad,  and  filed  only  for  the  purpose  of 
delay.    No  possible  legal  issue  could  be  taken  on  it. 

T,  K.  Lowry^  contra. 

Per  Curiam. 

Let  the  plea  be  set  aside,  with  costs,  and  let  the  plaintiff  be  it 
liberty  to  mark  judgment. 

Rule  accordingly. 


OWENS  V.  ROBERTS. 
iVbtL  17. 

A  lona  fide   IiiBKL.-*.The  first  paragraph  of  the  summons  and  plaint  allied  that 

oommmiica- 

tion,  made  in  the  plaintiff,  before  the  mrriting  of  the  letter  complained  o^  had  bees 

reply  to  aivMn 

fide  inquiiy     for  sCTcral  years  employed  by  the  grand  jury  of  the  countj  of 

person  inter-  Meath  as  baronial  rate-collector,. at  the  yearly  salary  of  £100,aBd 

'mbject-matter  ^^*  ^7  ^^  punctual  and  honest  discharge  of  his  duties  as  meh, 

wh^^^e^^*  >^u^^^  *  fS^^  character  in  the  neighbourhood.    That  it  being  I7 

munk»tion  U  1^^  required,  that  the  person,  who  should  for  the  time  being  fS^  the 

BOB  who,  from  post  of  baronial  collector,  should  giye  solvent  aecttrities  for  the 
his  poauon,  la  '^  '  o 

likely  to  pos-  fulfilment  of  his  duties  as  such,  the  pkiatiff  had  theretofore  been 
iiete  informa* 

tion  on  the  enl^eot,  will  be  priTil^ed*  eyen  wh^re  ao  monJ  Aalbf  to  aiake  the  com* 
mnnication  exieti. 
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enabled  to  give  good  ^aecuritj,  and  accordingly  had  held  the  office  H.  T.  1856. 
for  several  jeart.  That  one  J.  G.  Carleton  had,  m  consequence 
of  his  good  opinion  of  the  plaintiff's  character,  become  one  of  his 
Buretiea,  before  the  writing  of  the  letter  complained  of,  and  had, 
as  such,  in  pursuance  of  the  provisions  of  the  statute,  executed  his 
bond  to  the  grand  jury,  conditioned  for  the  performance  of  the 
duties  of  baronial  collector  by  the  plaintiff  for  the  year  ending 
February  1855 ;  and  that  the  plaintiff  had  duly  and  honestly 
discharged  his  duties  as  such  whilst  J.  G«  Carleton  was  his  surety, 
and  at  all  times  whilst  he  was  such  collector.  That  he  (the 
plaintiff)  had  never  been,  before  the  present  cause  of  aetion  arose, 
imprisoned  for  debt,  or  any  offence  known  to  the  law  ;  yet  that  the 
defendant,  knowing  the  premises,  but  intending  to  injure  the  plain- 
tiff in  his  office  of  baronial  collector,  and  to  induce  J.  6.  Carleton 
to  get  from  the  plaintiff  his  collector's  warrant,  and  to  lead  him 
to  believe  that  the  plaintiff  was  insolvent,  and  likely  to  be  impri- 
soned for  debt,  and  that  he  was  about  to  embezzle  the  public 
money,  and  thereby  to  prevent  him  from  becoming  one  of  the  plain- 
tiff's sureties  at  the  next  appointment  of  a  baronial  collector,  viz., 
at  the  Spring  Assizes  of  the  year  1855,  the  plaintiff  being  then  a 
candidate  for  that  office,  had  previously,  viz.,  on  the  19th  of 
December  1854,  falsely  and  maliciously  written  the  following 
libellous  letter  to  J.  G.  Carleton,  concerning  the  plaintiff  84  such 
collector : — 

«<  NaTan,  December  19th  1854. 
'*  Mt  Dear  Sib — I  hear  that  your  friend  Mr.  R.  O.,  of  Kells,  is 
"  going  into  the  strong  house ;  the  sooner  you  see  about  him  the 
*'  better.  You  should  go  to  him,  and  try  and  get  the  docket  from 
**  him,  and  I  will  get  you  a  gentleman  who  will  give  you  no  trouble, 
••and  give  any  security  you  require;" — meaning  thereby  that  the 
plaintiff  was  about  to  go  to  gaol,  being  insolvent  and  unable 
to  pay  his  just  debts ;  and  that  J.  G.  Carleton,  who  was  then 
the  plaintiff's  surety,  would  thereby  incur  risk,  if  he  did  not 
secure  himself  by  inducing  the  plaintiff  to  give  up  bis  warrant, 
and  by  entrusting  the  collection  of  the  county  cess  to  another 
person  ;  and  that  he  should  no  longer  place  confidence  in  the 
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M.  T.  1856.  plaintiff,  inasmach  as  the  latter  was  intending  to  defiraod  hin 
as  his  surety ;  nor  continue  to  he  his  security  for  the  coUectun 
of  haronial  cess. 

The  second  paragraph  of  the  summous  and  plaint  stated  Uist 
the  defendant,  with  the  ohject  and  purpose  before  mentiooedf 
had  theretofore,  viz.,  on  the  22nd  of  December  1854,  falsely  and 
maliciously  written  and  published  the  following  letter,  of  and 
concerning  the  plaintiff  as  baronial  collector,  and  had  sent  it  to 
J.  G.  Carleton,  who  was  then  the  plaintiff's  surety: — 

"  Naran,  22nd  of  December  1854. 

"  M¥  Dear  Sir — I  received  your  communication  this  morning. 
*'  I  am  happy  to  congratulate  you  on  your  narrow  escape  from 
"  Owens,  which,  I  can  safely  affirm,  you  had.  I  knew  his  position, 
*'and  that  was  my  reason  for  urging  you  to  look  sharp.  1  now 
^'  ask  was  I  right  in  advising  you  in  last  July  not  to  be  one  of 
*'  his  sureties,  or  was  your  friend  in  Trim  right  ?  I  now  ask 
*'you,  as  a  request,  that  you  will  not  make  any  arrangement 
"  with  any  one  about  the  collection  until  I  see  you  ;  perhaps 
"  you  could  be  here  on  Wednesday :"— meaning  that  J.  G.  Carkton 
had  narrowly  escaped  a  pecuniary  loss,  by  not  becoming  the 
plaintiff's  surety,  and  that  his  refusal  to  become  so  had  been 
caused  by  the  defendant's  act,  who  had  caused  him  to  saspect 
the  plaintiff  of  insolvency,  and  inability  to  meet  his  pecnniaij 
engagements. 

Averment — That  the  plaintiff  had  been  thereby  greatly  injured 
in  his  character  and  circumstances,  and  that  J.  G.  Carleton  and 
others,  who  had  previously  been  his  sureties,  had  refused  to  continoe 
as  such ;  whereby  the  plaintiff  had  been  disabled  from  being  elected 
baronial  collector  at  the  Spring  Assizes  of  1855,  and  had  lost  the 
gains  and  emoluments  of  that  office. 

The  defendant's  third  defence  to  the  first  paragraph  of  the  soffl- 
mons  and  plaint  was  as  follows  : — Tliat  the  plaintiff  had  not  beea 
personally  acquainted  with  J.  G.  Carleton  until  the  Spring  Assises 
of  the  year  1854,  and  had  then  been,  at  his  own  request,  introdaoed 
to  him  by  the  defendant,  who  had  been  the  intimate  friend  of  J*^- 
Carleton  for  a  long  time  previously ;  and  that  the  plaintiff,  knowing 
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OWENS 

V. 

KOBBBTS. 


the  defoDdaDt's  intimacy  with  J^  G.  Carleton,  had  requested  the  M.  T.  1856. 

CommonPleaB, 

former  to -induce  J.  G.  Carleton  to  become  the  plaintiff 'd  surety, 
-who  accordingly,  at  the  defendant's  request,  did,  for  the  first  time, 
become  surety  for  the  plaintiff,  at  the  Spring  Assizes  of  the  year 
1 854.     That  J.  G.  Carleton,  having  thus   become   the   plaintiff's 
surety,  afterwards,  at  the  Summer  Assizes  of  the  same  year,  con- 
sented to  become  his  surety  for  the  ensuing  collection,  but  without 
having  been  requested  so  to  do  by  the  defendant ;  and  that,  whilst 
his  liability  as  such  surety  continued,  J.  G.  Carleton  requested  the 
defendant,  as  being  the  person  who  had  introduced  the  plaintiff  to 
him,  and  had  induced  him  to  become  the  surety  for  the  plaintiff  for 
the  first  time,  to  communicate  to  him,  whilst  his  liability  as  such 
surety  should  continue,  speedy  and  prompt  information  of  any  fact 
relative  to  the  solvency  of  the  plaintiff,  which  might  come  to  his 
knowledge,  and  which  he  should  think  it  important  that  he  (J.  G. 
Carleton)  should  know,  for  his  safety  and  protection  as  such  surety ; 
and  that  accordingly  the  defendant  having  been  informed,  previous 
to  the  month  of  December   1854,  and  before  the  writing  of  the 
letter  in  the  first  paragraph  of  the  summons  and  plaint  mentioned, 
and  whilst  the  liability  of  J.  G.  Carleton  as  such  surety  continued, 
by  certain  faithworthy  persons,  whose  information  he  believed  to  be 
true,  that  the  plaintiff  bad  become  greatly  embarrassed  in  his  cir- 
cumstances, and  was  unable  to  pay  his  debts,  and  was  likely  to  be 
arrested  for  debt,  and  imprisoned  in  gaol,  in  case  of  non-payment, 
did  compose  the  letter  in  the  first  paragraph  mentioned;  and  did 
publish  the  same,  by  sending  the  same  to  J.  G.  Carleton,  for,  his 
guidance  and  protection,  and  in  compliance  with  his  request,  be- 
lieving  the  same  to  be  true  ;  and  that  it  was  the  defendant's  duty  so 
to  do,  bona  fide  and  without  malice,  and  as  a  confidential  and 
privileged  communication. 

As  to  the  second  paragraph  of  the  summons  and  plaint,  the 
defendant  pleaded .  that,  having  written  and  published  the  letter 
of  the  19th  of  December  1854,  under  the  circumstances  mentioned 
in  the  preceding  part  of  the  defence,  and  having,  in  reply  to  that 
letter,  been  informed  by  J.  G.  Carleton  that  the  advice  so  given 
had  been  advantageous  to  him,  and  that  he  had  partly  adopted  it, 
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M.  T.  1856.  he  then  wrote  and  published  the  letter  of  the  22a4  of  Oeomber 

dfmmonPieai, 

< , '     1854»  in  repvj^  bona  fide  and  without  malice,  and  aa  a  ooBfideotial 

OWENS 

^^  and  privileged  communication, 

BOBXBTa.  Demurrer  to  the  above  defences,  as  not  showing  matter  suficiaBt 

to  render  either  of  the  libels  a  privileged  communication. 


O^Driscoll,  in  support  of  the  demurrer. 

Although,  und^r  certain  circumstances,  a  party  may  be  justified, 
upon  the  ground  of  a  legal  or  moral  duty,  in  making  a  oommoni- 
cation  which  would  otherwise  be  libellous,  yet,  where  the  oecasioi 
which  authorises  such  communication  has  ceased,  the  privil^e  to 
make  such  communications  also  ceases:  Brooks  v.  Bianchard (a). 
So,  in  the  present  case,  the  responsibiltty  of  the  surety  as  such 
having    determined    at    the   Summer  Assizes  of  1854,  and  the 
defendant  having  done  nothing  subsequently  to  indnoe  the  snrat^ 
to  renew  that  responsibility,  any  moral  duty  that  may  have  pro- 
X  tected  the  defendant  previously  ceased  and  could  not  tberef<m 
justify  such  a  communication  as  the  letter  of  December  1854.— 
[MoNAHAN,  C.  J.    We  most  assume  that  this  letter  was  writteo 
bona  fide,  else  the  defendant  could  have  been  met  with  a  repli- 
cation ;  and  the  question  then  arises,  whether  or  not  this  was  such 
a  continuing  duty,  firom  Assizes  to  Assizes,  as  ,to  aathorise  the 
defendant  to  make  this  commonication  ?     He    appears    to  liaTe» 
in  the  first  instance,  advised  Mr.  Carleton  generally   to  become 
surety  for  the  plaintiff.] — ^But  the  defendant  negativea  the  hcioi 
there  being  a  continuing  request  on  the  part  of  Carleton,  bj 
averring  that  the  latter  became  surety  of  his  own  aocord^  at  tbe 
Summer  Assizes  of  1  854.-^[Monahan,  C.  J.      It  appears  iron 
the  plea  that  Mr.  Carleton  undertook  the  suretyship  of  kis  own 
accord,  for  the  collection  subsequent  to  the  Summer  Assizes,  and 
that,  during  the  latter  period,  he  requested  the  defendant  to  com- 
municate with  him  as  to  the  plaintiff's  solyency.} — As  to  the 
second  defence  demurred  to,  even  although  the  defendant  may  hare 
been  justified  in  writing  the  former  letter  of  December  19th  1854, 
yet   the  same  principle  could  not  protect  the  letter  of  December 

(a)  3  Tyrw.  844. 
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22nd,  which  was  not  written  until  after  the  former  letter  had  been  M.  T.  1856. 
acted  upon  by  Carleton,  the  defendant^  if  be  bad  a  moral  duty  to      ^    ,     ..  ' 
perform,  having  performed  it  by  writing  the  former  letter,  and  the       ^^*® 
daty    having    thereby    determined.p^[He  also  cited  PaUison    v.     robeet0, 
^ones  (a) ;  Pr^er  v.  Shaw  {b)  ;  Coxhead  y.  Richards  (c).] 

J.  E.  Walsh  (with  him  Hay9s\  in  support  of  the  defence. 

This  case  is  clearly  within  the  general  principle  now  recognised 

as  regulating  privileged  communications,  which  is  thus  stated  by 

Parke,'  B.,  in  Twogood  v.  Spyring^d)  i — ^If  fairly  warranted  by 

any  reasonable  occasion  or  exigency,  and  honestly  made,  such 

communications  are  protected,  for  the  common  convenience  and 

welfare  of  society ;  and  the  law  has  not  restricted  the  right  to 

make  them  within  any  narrow  limits.**  This  principle  is  recognised 

by  Tindal,  C.  J.,  in  Coxhead  v.  WiUiams  (e),  and  also  in  Bennet  v. 

J)eaefmJ[f)^  and  is  to  be  found  in  all  the  authorities:  Gardner  v. 

Slade  (ff) ;  Hopwood  v.  Thorn  (A) ;  Harrison  v.  Bushe  (t)  ;  Taylor 

T.  Hawkins  {k)  ;  BuU.  N.  P.,  p.  8 ;  Bromage  v.  Prosser  (I)  ;  Child 

V.  Jffleck  (m)  ;  Danman  v.  Bigg  (n). — [Monahan,  C.  J.     If  a 

person  interested  in  obtaining  certain  information  apply  to  another 

person,  who  is  under  no  obligation  to  give  such  information,  the 

latter  may  nevertheless  do  so  without  being  guilty  of  publishing 

a  UbeL] 

Maedonoghf  in  reply. 

In  the  cases  of  Hdrrison  v.  Bushe^  and  Gardner  v.  Slade^  there 
was  an  interest  in  the  party  making  the  inquiry ;  and  besides,  there 
was  in  the  former  case  a  corresponding  interest  in  the  party  answer- 
ing the  inquiry ;  and  in  the  latter  case  an  obligation  on  the  defend- 

(a)  8  B.  &  C.  578.  (6)  4  Ir.  Com.  Law  Bep.  660. 

(c)  2  C.B.  569.  ((0  1  Cr.  M.  A B.  198. 

(e)  2  C.  B.  507.  09  2  C.  B.  628. 

(5)  18  Q.  B.  796.  (A)  8  C.  B.  298. 

(i)  5E1L&BL844;  S.  C,  25 L.  J.,  N.  8.,  Q.  B.,  25. 

(A)  16  Q.  B.  308.  (/)  6  DowL  &  ByL  295. 

(m)  9  B.  &  C.  403.  (n)  1  Camp.  269. 
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M.  T.  1856.  ant  to  correct  a  mistake  that  bad  been  made.     In  the  present  case 
CommonPleag.     ,  ,    , 

there  was  no  moral  duty  on  the  part  of  the  defendant  to  publish 

the  libel.     Even  supposing  that  there  had  been,  he  had  performed 

that  duty  by  writing  the  first  letter,  and  was  not  authorised  to 

continue  such  communications  for  an  unlimited  time.     The  case  of 

master  and   servant   is  sui  generis,  and  cannot  be  drawn  into  a 

precedent  when  no  such  relation  exists. 


MoNAHAN,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  have  heard  this  case  very  fully  discussed,  and  are  now  pre- 
pared to  dispose  of  it ;  and  we  are  of  opinion  that  the  communi- 
cations, which  are  the  subject-matter  of  the  action,  were  privileged, 
assuming  that  they  were  made  honafide^  and  without  malice. 

We  are  of  opinion  that  if  a  person,  having  an  interest  in  obtain- 
ing information  as  to  the  affairs  of  another  person,  makes  a  bona 
fide  application  to  a  third  person  for  that  purpose,  and  the  latter,  in 

reply  to  such  inquiry,  gives  the  infordiation  required,  sush  a  com- 
munication is  privileged;  for  the  fact  of  such  an  inquiry  having 
been  made,  not  officiously,  but  'bonafida,  and  by  a  person  interested, 
imposed  upon  the  person  of  whom  the  inquiry  is  made  an  obligation 
either  not  to  speak  at  all  upon  the  subject,  or,  if  he  does  so,  to 
speak  the  truth ;  and  we  are  of  opinion,  upon  all  the  authorities, 
that  in  the  case  of  a  person  making  an  inquiry  of  another,  who 
is  the  acquaintance  of  the  third  person  as  to  whom  the  inquiry 
is  made,  and  from  his  position,  likely  to  be  acquainted  with   the 
affairs  of  the  latter,  and  where  the  party  making  the  inquiry  either 
is,  or  is  about  to  become,  a  creditor  of  such   third  person,  that 
such  a  communication  is  privileged.    But  the  case  before  us  is  even 
stronger  than  this ;  for  here  the  party  making  the  communication 
first   induced  the  other   to  become  surety   for  the   plaintiff,   and 
although  he  only  requested  him  to  become,  and  although  the  other 
only  became,  such  surety  for  a  limited  time,  still  it  was  upon  die 
strength  of  that  introduction  that  he  continued  as  surety  afterwards ; 
and  even  if  a  moral  duty  were  necessary,  in  order  to  authorise  such 
a  communication,  we  should  be  disposed  to  say  that  such  a  oK^al 
duty  did  exist  in  the  present  case.     However  it  is  not  necessary 
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to  express  our  opinion  upon  the  latter  question,  as  we  conceive  that,  M.  T.  1856. 

,        ,  _  ,    ,  ,  .   .  ,.^        .  CommonPleas, 

even  m  the  absence  of  any  moral  duty,  such  an  interest  did  exist      ^— »^ 

between  the  parties  as  to  justify  and  protect  this  communication. 

Demurrer  overruled.  Roberts. 


KISBEY  and  Wife 

V, 

CHESTER  AND  HOLYHEAD  RAILWAY  COMPANY.       E.  T.  1857. 

April  16. 


This  was  an  application  to  make  absolute  a  conditional  order  that  Sabstitation  of 

service  may  be 
the  service  already  made  upon  the  Dublin  solicitor  of  the  Company  had  upon  an 

English  Corn- 
should  be  deemed  good  service.     The  action  had  been  brought  to  panj  by  service 

recover  damages  for  injury  sustained  by  the  plaintiff  and  his  wife,  residinginlre- 

arising  out  of  an  alleged  breach  of  contract  on  the   part  of  the  that  w^%or- 

defendants.     On  the  6th  of  October  1856,  the  plaintiffs  had  taken  ^^^  ?^  J?f 

'  '^  cause  of  action 

tickets  from  the  Company  for  a  journey  from  Chester  to  Dublin,  and  t*V^?^'^  "^ 

when  they  arrived  at  Holyhead  the  defendants  refused  to  provide 

any  mode  of  conveyance  for  them  or  their  luggage  from  the  Railway 

terminus  to  the  steamer,  which  was  about  a  mile ;  consequently  they 

had  to  walk  that  distance,  and  when  they  arrived  at  the  wharf  the 

steamer  had  sailed,  and  they  had  to  remain  at  Holyhead  that  night. 

Their  luggage  however  had  been  conveyed  in  the  steamer,  and  the 

plaintiffs  themselves    arrived    in   Dublin   on  the  8th  of  October. 

Upon  their  arrival  in  Dublin,  the  plaintiffs  applied  at  the  office 

• 

of  the  Company  at  the  North  Wall,  and  demanded  their  luggage, 
but  could  not  obtain  it,  and,  having  called  the  following  day,  they 
found  that  it  had  been  lying  there  since  the  7th.  The  inconvenience 
sustained  in  consequence  of  this  detainer,  as  also  the  refusal  of  the 
Company  to  provide  a  conveyance  from  the  Holyhead  Railway  to 
the  steamer,  constituted  the  cause  of  action.  The  plaintiffs  had  pre- 
viously commenced  an  action  in  the  Court  of  Queen's  Bench,  but 
voii.  6.  50  L 
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E.  T.  1857.  had  been  obliged  to  discontinue  it,  as  the  summons  and  pkint  did 

Comm&nPleaa.  -       .  

not  state  any  cause  of  action  ansmg  in  this  country. 


JE»  Ha^eSj  in  support  of  the  application. 

It  is  not  necessary  that  the  entire  cause  of  action  should  have 
arisen  in  this  country,  in  order  that  service  upon  an  agent  here 
should  be  sufficient:  Betham  v.  Femie(a).  A  very  substantial 
portion  of  the  cause  of  action  was  the  detainer  of  the  luggage  in 
Dublin ;  and  it  makes  no  difference  that  the  damage  suffered  bj  the 
plaintiffs  in  consequence  may  have  been  only  consequential  He 
also  cited  CaiUand  v.  Champion  (b)  ;  Frew  ▼.  Stone  (c). 

Maedonogh  (with  him  G,  May\  contra. 

This  action  is  a  mere  evasion,  the  substantial  cause  of  actioo 
having  arisen  in  England  ;  and  the  plaintiffs  should  not  be  allowed 
to  attract  the  jurisdiction  in  such  cases.  The  object  clearly  is  to 
obtain  a  trial  in  Ireland. 

Betham  v.  Femie  does  not  apply ;  for  the  breach  in  that  caae 
went  to  the  entire  cause  of  action.  The  same  observation  applies 
to  Frew  v.  Stone. 

The  Court  will  not  hold  that,  if  the  real  cause  of  action  aroae  in 
England,  that  question  can  be  tried  in  this  country,  because  another 
minute  cause  of  complaint  arose  in  Ireland. 

J.  Norwood  was  not  called  upon  in  reply. 

MONAHAN,  C.  J. 

If  such  a  rule  existed  as  that  contended  for  by  the  defendant!, 
it  would  in  some  cases  be  impossible  to  have  an  action  tried  anj- 
where ;  but  we  believe  the  true  principle  to  be  that  laid  down  in 
the  case  of  Betham  v.  Femie ;  and  that  is,  that  if  any  portion  of 
the  cause  of  action  arises  in  Ireland,  service  will  be  substituted  oo 
an  agent  in  this  country ;  it  being  quite  immaterial  whether  that  be 
the  greater  or  the  smaller  part  of  the  entire  cause  of  action.  We 
must  therefore  grant  the  present  application. 

(a)  4  Ir.  Com.  Law  Bep.  92.  (i)  7  T.  B.  209. 

(c)  6  If.  Jar.  269. 
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BAhLy  J.,  concurred.  S.  T.  1857. 

CommonPleas. 


Jackson,  J.* 


KISBET 


It  is  quite  unnecessary  to  speculate  whether  the  portion  of  the      chxstbb 

AND 

cause  of  action  arising  in  the  country  where  the  action  is  brought    holthead 
be  large  or  small,  in  comparison  with  the  remainder.    Wherever     bailway 

COMPANY. 

any  portion  of  the  cause  of  action  has  arisen,  the  plaintiff  is  entitled 
to  have  service  substituted  on  an  agent  there. 

Order  absolute. 

*  KsoGH,  J.,  was  presiding  at  Nisi  Prios. 


DOUGLAS  V.  EWING  and  another. 


April  n,  la 


This  was  an  action  of  trover,  for  the  conversion  of  117  pieces  of  A   party  ad- 

rancmg  money 

linen  drills.    The  defendants  pleaded,  first,  that  they  did  not  convert  upon  a  deposit 

by  an  agent,  of 
to  their  own  use  any  goods  of  the  plaintiff,  as  alleged ;  secondly,  that  the  goods   of 

his  principal, 
the  goods  in  question  were  not  the  plaintiff's  goods  at  the  time  of  will  be  protect- 

the  alleged  conversion ;  thirdly,  that  before  the  time  of  the  alleged  vie.  c«  39,  on. 
conversion,  one  Robert  Wilson  was  the  agent  of  the  plaintiff,  and  J^  ^^^^  ^ 
entrusted  with  the  possession  of  the  goods  alleged  to  have  been  con-  ^'^^i^^thcT*' 
verted,  within  the  meaning  of  the  5  &  6  FtV?.,  c  39 ;  and  that  whilst  ^|^f  ^^ 

the  goods  were  in  such  custody,  the  defendants  agreed  with  Robert  ^prity  orniaZ* 
*  /»  -©  yirf«,  as  against 

Wilson  to  advance  him  £170  upon  a  deposit  of  the  goods  in  question;  the  owner  of 

the  goods;  and 

that  the  money   was   advanced   and   the  goods  delivered  to   the  the  question  of 

malafidet  is  for 

defendants,   who  continue  to  retain   them,  the   money  being  still  thejoiy. 
unpaid. 

The  issues  for  trial  raised  the  following  questions  : — First, 
whether  the  defendant  did  convert  the  linen  drills,  or  any  part  of 
them? 

Second. — Whether  the  linen  drills  were  the  plaintiff's  goods  at 
the  time  of  the  alleged  conversion  ? 

Third. — Whether  Robert  Wilson  was  an  agent  entrusted  by  the 
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E.  T.  1 857.  plaintiff  with  the  possession  of  the  linen  drills,  within  the  meaning 

of  5  &  6  Vie.  c.  39  ? 

Fourth.^ — Whether  the  defendants,  while  Robert  Wilson  was  such 
agent,  did  bofui  fide  enter  into  an  agreement  with  him  iist  an  ad- 
yance  by  them  of  £170,  upon  a  deposit  of  the  linen  drills  ? 

Fifth. — Whether  they  did  adyance  the  above  sum  to  Robert 
Wilson  on  deposit  of  the  goods  ? 

This  case  was  tried  before  the  Lord  Chief  Justice  of  the 
Common  Pleas,  at  the  Sittings  after  last  Michaelmas  Term,  and 
the  chief  matter  in  dispute  was  the  bona  fides  of  the  transaction 
relative  to  the  deposit  of  the  goods  by  Wilson  with  the  defendants. 
At  the  close  of  the  defendants'  case,  his  Lordship  told  the  jury  that 
if  Douglas  had  delivered  the  goods  to  Wilson,  in  order  that  the  latter 
might  sell  them  to  a  third  party  for  him,  Wilson  should  be  regarded 
as  an  agent,  within  the  meaning  of  5  &  6  Vic^  c.  39»  even  although 
he  had  obtained  the  goods  by  false  pretenses,  and  so  as  to  be  liable 
to  a  criminal  prosecution ;  and  that  if  they  believed  that  Wilson  had 
so  obtained  the  goods  as  to  render  him  an  agent,  the  only  remain- 
ing question  was,  whether  the  defendants  bad  obtained  the  goods  ia 
such  a  manner  as  to  bring  themselves  within  the  protection  of 
5  di^  6  Ftc,  c.  39  ?  That  if,  at  the  time  that  Ewing  received  the 
goods  and  made  the  advance,  he  bona  fide  believed  either  that  the 
goods  were  Wilson's  or  the  goods  of  a  third  person,  for  whom  Wilson 
was  acting  as  agent  or  factor,  and  that  he  pledged  the  goods  for  the 
benefit  and  by  the  authority  of  such  third  person,  that  in  such  case 
the  defendants  were  protected :  but  that  if,  on  the  other  hand,  they 
came  to  the  conclusion  that,  at  the  time  Ewing  so  received  the  goods 
and  made  the  advance,  he  knew  and  believed  that  the  goods  wa« 
not  the  goods  of  Wilson,  but  of  a  third  party,  and  that  Wilson  was 
obtaining  money  upon  them,  not  for  the  benefit  or  by  the  aothori^ 
of  such  third  person,  but  for  his  own  purposes,  without  authori^  and 
contrary  to  his  duty  to  such  third  party,  that  in  such  case  the  trans- 
action would  not  be  within  the  protection  of  the  statute,  and  that 
they  should  find  for  the  plaintiff.  The  jury  then  retired;  but  re- 
turned shortly  afterwards,  and  asked  the  learned  Chief  Jusncx 
whether,  if  Ewing  made  the  advance  to  Wilson  in  a  hurry,  withoot 
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DOUGLAS 

9. 

EWING. 


reflecting  or  thinking  one  way  or  other,  such  advance  could  be  con-  £.  T.  1857* 

sidered  by  the  law  bona  fide^  within  the  meaning  of  the  statute      — -^. 

5  4&  6  Ftc,  c.  39  ?  To  this  his  Lordship  replied,  that  if  the  facts 
within  the  knowledge  of  Ewing  were  such  that  if  he,  as  a  reasonable 
man,  had  thought  of  the  subject,  he  could  have  come  to  the  con- 
clusion that  Wilson  was  pawning  the  goods  of  a  third  person  for 
purposes  not  authorised  by  him,  then  the  advance  was  not  honafide^ 
within  the  meaning  of  the  statute,  and  was  not  protected  thereby. 
To  this  latter  direction  the  defendants*  Counsel  excepted,  and  called 
upon  the  learned  Chief  Justice  to  inform  the  jury  that  unless 
Kwing  actually  knew  or  believed  that  R.  Wilson  was  acting  im- 
properly, he  (Ewing)  and  the  other  defendant  were  under  the 
protection  of  the  statute :  and  his  Lordship  having  refused  to  alter 
his  charge  as  required.  Counsel  for  the  defendant  excepted  thereto. 
The  points  noted  for  argument  were  confined  to  that  portion  of  the 
charge  which  was  given  in  reply  to  the  inquiry  of  the  jury. 

The  jury  found  a  verdict  for  the  plaintiff.     A  conditional  order 
for  a  new  trial  having  been  obtained — 


Jf.  Harrisonj  in  support  of  the  verdict,  cited  the  following  statutes 
and  authorities :— 4  G.  4,  c.  83 ;  6  6.  4,  c.  94 ;  5  &  6  Vie.  c.  39. 
Niavulthaw  v.  Brotonrigg  (a) ;  Evans  v.  Trueman  {b) ;  Gill  v. 
Cubit  (c);  Down  v.  Hailing  (d) ;  Crook  v.  Jadis  {e)  ;  Backhouse  v. 
Harrison  (f)  ;  Uther  v.  Rick  {g)  ;  Bank  of  Bengal  v.  JBUPLeod  (A), 
cited  in  Miller  v.  Race  (t) ;  Bird  v.  Bass  (A). — [Morahan,  C.  J., 
referred  to  Rapkael  v.  the  Bank  of  England  (/).] 

S.  Ferguson  (with  whom  was  Jog)  cited  Sheldon  v.  Cox  and 
others  (fii)  ;  Jones  v.  Smith  (n) ;  Kennedy  v.  Grreen  (p) ;  Mag  v. 

(a)  1  Sun.  N.  S.  573 ;  S.  C.  on  Appeal,  2  De  Gex,  M.  &  G.  441. 

(6)2B.&Ad.886;S.  C.  lM.&Bob.  10. 
(c)  3  B.  ft  Cr.  466.  (d)  4  B.  &  C.  3S0. 

(«)  6  C.  &  P.  194;  S.  C,  5  B.  &  Ad.  909. 
(/)  5  B.  &  Ad.  1096.  (^)  10  Ad.  &  £11.  784. 

ik)  7  Mooie,  P.  C,  35.  {{)  1  Sm.  L.  Cas.  407. 

(A)  6  M.  &  Or.  143.  (0  17  C.  B.  161. 

(m)  Amb.  624.  (n)  1  Hare,  43. 

(o)  3  M7I.  &  K.  717. 
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E.  T.  1 857.  Chapman  (a) ;   Elliott  v.  Turner  (b)  ;   Carlon  v.  Ireland  {e)  ;    West 
Cofli«onPfeair.  ^^^.^ ^^  ^  £ra(/?6/rf  V.  PAt7/i>*  (e) ;  Hazeldine  v.  GVope (/);  Taylor 

DOUGLAS  T7    -J  ^/» 

on  JtSiVidence^  p.  46. 


t7. 
EWINO. 


G.  Fitzgibhon  was  heard  in  reply. 


MONAHAN,  C.  J. 

We  are  of  opinion  that,  at  the  trial,  I  fell  into  the  error  of 
mistaking  what  was  only  evidence  of  mala  Jides  for  mala  Jides 
itself.  Mj  direction  to  the  jury  followed  the  case  of  Svans  ▼. 
Trueman(g)f  before  Lord  Tenterden. 

The  third  section  of  the  Act  5  &  6  Ftc,  c.  39>  in  terms  protects 
all  advances  made  bona  fide,  and  without  notice  that  the  agent 
making  such  advances  had  no  authority  to  do  so,  or  was  acting 
mala  fide  as  against  the  owner. — [His  Lordship  read  the  section.] 
— Therefore  to  deprive  Mr.  Ewing  of  the  benefit  of  this  defence, 
it  would  have  been  necessary  that  he  should  have  had  notice  that 
Wilson  was  not  the  authorised  agent  of  the  plaintiff;  and  the 
question  that  I  should  have  left  to  the  jury  ought  to  have  been, 
whether  or  not  the  defendant  had  notice  of  this  fact  ?  My  mistake 
was  in  telling  the  jury  that  the  facts  amounted  to  mala  fides^ 
instead  of  directing  them  to  take  those  facts  into  consideration,  in 
arriving  at   the  conclusion  whether  there  was  mala  fides  or  not 

Upon  these  grounds,  we  must  allow  the  ezecptions,  and  award  a 
venire  de  novo. 


(a)  16  M.  &  W.  355. 
(c)  25  L.  T.,  Q.  B.,  113. 
(e)  6  M.  ft  W.  648. 


(6)  13  Sim.  477. 
((f)  2  Hare,  149. 
(/)  8  Q.  B.  1007. 


0?)  1  M.  &  Bob.  10. 
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BELL  V.  BEATTY. 

ApnllS. 

This  was  an  application  that  the  defence  might  be  set  aside  as  A  defence  to 

an    ejectment 

embarrassing,  and  tendering  an  immaterial  issue.     The  action  was  for     non-pay. 

ment  of  rent, 
ejectment  for  non-payment  of  rent,  and  the  defence  was  in  the  stating  that  the 

defendant  did 
following  form : — *'  The  said  M.  B.  appears,  &c.,  and  says  that  she  not  hold  the 

"  does  not  hold  the  dwelling-house  and  premises,  or  any  part  thereof,  tnumttheieof 

"  in  the  summons  and  plaint  mentioned,  as  tenant  to  the  plaintiffs,  ^^  «a  Im^ 

"or  any  or  either  of  them,  in  the  summons  and  plaint  mentioned,  Jll^^t^^i 

"  and  therefore,"  &c.  «8ide. 


Ha^es,  in  support  of  the  application. 

We  know  that  the  defendant  is  not  a  tenant;  and  if  she  is 
allowed  to  sustain  this  defence,  she  will  defeat  the  ejectment  by 
proving  that  she  is  a  caretaker.  The  allegation  in  the  defence 
should  have  been,  that  neither  the  defendant,  nor  any  one  else^  holds 
as  tenant  to  the  plaintiffs.  The  summons  and  plaint  was  of  necessity 
in  the  form  required  by  the  statute,  and  described  the  defendant 
(who  occupies  part  of  the  premises  as  caretaker)  as  tenant  to  the 
defendant.     He  cited  Dillon  v.  Mangan  (a). 

(yMoore,  in  support  of  the  defence. 

The  defence  is  sufficient.  It  denies  a  material  allegation  in  the 
summons  and  plaint,  viz.,  that  the  defendant  holds  the  premises  as 
tenant  to  the  plaintiffs,  under  a  lease,  &c. :  Figgis  v.  Hickey  (6). 

MONAHAN,  C.  J. 

Li  that  case  the  defendants  pleaded  that  neither  they,  nor  any 
of  them,  nor  any  other  person,  held  the  premises  as  tenant  to  the 
plaintiff;  whereas,  in  the  present  case,  there  is  no  such  defence ;  and, 

(a)  8  Ir.  Jm.  335.  (6)  7  Ir.  Jur.  160. 


400  COMMON  LAW  REPORTS. 

£.  T.  1657.  if  it  should  turn  out  that  the  defendant  was  a  mere  trespasser,  she 

CommonPleas.  _  _  _  ,  .      ,  - 

^- — r-^^     could  succeed  upon  this  defence. 

We  must  therefore  set  aside  the  defence,  as  raising  an  immaterial 


V, 
BEATTT.      issue. 


Rule  accordingly. 


T.  T.  1857. 
Mmi23  25  GROOM  and  others  o.  BLAKE. 

26.' 
June  11. 

R   B~died  in  '^^^^  ^^  ^^  ejectment  on  the  title,  brought  for  the  recovery  of  % 

1819,  seised  in  certain  denomination  of  land,  called  Clooncon  West,  or  the  Mountain 
fee  of  C.  East  '  ^ 

*°d    of  other  Farm  of  Clooncon,  in  the  barony  of  Ballymoe  and  countj  of  Galway. 

haying  a  life  The  action  was  tried  at  the  Galway  Spring  Assizes  1857,  before  Mr. 

interest  in  the 

lands  of  C.     Baron  Greene,  when  the  plaintiff  made  the  following  case ;  tiz.. 

West,     the 

reversion    of    that  Clooncon  East  and  Clooncon  West  are  separate  and  distinct 

ed  to  L. K.  denominations,  having  originally  been  separately  granted  to  different 

^r%  V  %•  ■ma  ill 

deyi^d  all^  persons  ;  that  Clooncon  East  was  adjudged  in  1677  by  the  Court  of 
Jhe  widow*  of  Claims  to  Nicholas  Blake,  the  common  ancestor  of  the  plaintiff  Peter 
his  brother  P.,  gi^ke  and  of  the  defendant,  and  had  formed  the  only  proper  subject 

with  a  power  q£  ^  former  action  of  ejectment,  brought  by  the  defendant  in  1849, 
ofappointment  '  o         ^ 

in  fee  to 

whicheyer  of  her  two  sons  G.  E.  B.  or  S.  B.  she  pleased.  Upon  the  death  of  R. 
B.,  G.  E.  B.,  dispating  the  title  of  his  mother,  entered  upon  all  the  lands,  indnding 
C.  West,  adversely,  as  regards  the  latter,  to  the  title  of  L.,  and  continued  in  undis- 
turbed possession  until  1825.  From  1825  until  1841,  the  lands  of  C.  West  were  ' 
under  receiyers,  appointed  by  the  Court  of  Chanceiy,  at  the  instance  of  the  judg- 
ment creditors  of  R.  B.  and  others.  The  judgments  against  R.  B.  had  been  revived 
against  the  heir  and  terretenants  of  R.  B. ;  and  G.  E.  B.  was  served  as  teiretcnant. 
From  1840  until  his  death  in  1844,  G.  £.  B.  was  in  the  actual  enjojment  of  the  rents 
and  profits  of  C.  West,  and,  upon  his  death,  his  son  and  heir-at-law  P.  B.  succeeded 
him  in  the  possession,  until  he  was  evicted  thereout,  as  well  as  out  of  the  other 
devised  estates,  in  1850,  hj  the  present  defendant,  claiming  as  the  eldest  son  and 
heir-at-law  of  S.  B.,  the  appointee  of  his  mother  under  the  will  of  R.  B.  A  cross- 
ejectment  was  brought  in  1857  by  P.  B.,  and  a  mortgagee  of  G.  E.  B.,  who  had 
not  been  a  party  to  the  former  suit,  upon  the  ground  that  R.  B.  had  gained  an 
estate  in  fee,  by  an  uninterrupted  possession  of  twenty  years,  within  the  meaning  of 
the  3  &  4  W.  4,  c.  27,  ss.  2,  3  and  34.  At  the  trial,  the  Judge  told  the  juiy  in  his 
charge  that  the  possession  of  the  lands  of  G.  West,  by  receivers,  appointed  at  the 
instance  of  the  creditors  of  R.  B.,  was  such  an  interruption  of  the  twenty  years* 
possession  as  would  prevent  the  statute  from  transferring  to  G.  E.  B.  and  his 
heirs  an  estate  in  fee-simple.  The  jury  found  that  R.  B.  had  only  a  life  interest  in 
C.  West,  but  that  G.  E.  B.  and  the  plaintifif  P.  B.  had  not  an  uninterrupted  posses- 
sion for  twenty  years. — Held,  thnt  the  possession  of  the  receiver  for  tiie  above 
purposes  did  not  so  far  interfere  with  the  possession  of  G.  £.  B.,  as  to  prevent  the 
Statute  of  Limitations  operating  in  his  favour. 
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upon  the  judgment  in  which  action  the  habere  issued  in  1850  was  T.  T.  1857- 
founded.    That  Clooncon  West  had  been  ongmallj  granted,  toge- 
ther with  other  lands,  to  Sir  George  St.  George,  by  a  patent. of  the 
20th  of  December  1666,  from  whose  family  it  afterwards  passed 
successively  to  the  Earl  of  Ross  and  to  Henry  Lanauze.     That  the 
Blakes  paid  rent  for  it  to  Lanauze,  until  the  death  of  Robert  Blake 
in  1819)  when  Giles  Eyre  Blake,  his  nephew,  took  possession  of  it, 
without  title,  and  held  possession  for  twenty  years  and  upwards, 
without  paying  rent,  or  otherwise  acknowledging  the  title  of  La- 
nauze or  of  any  other  person,  and  so,  by  the  Statute  of  Limitations, 
became  owner  in  fee-simple.    That  G.  E.  Blake  died  in  1844,  so 
seised,  whereupon  the  plaintiff,  as  his  eldest  son  and  heir-at-law, 
entered  and  became  owner  in  fee  of  the  land  so  acquired  by  his 
father;  and  ih&t  the  defendant  afterwards  in  1850,  without  title, 
but,  taking  advantage  of  a  mistake  in  his  own  ejectment  proceed- 
ings, which  had  been  brought  for  Clooncon  generally,  wrongfully 
took  possession,  under  the  habere,  of  the  lands  in  question,  for 
the    recovery  of  which  the  plaintiff  now  instituted  the  present 
cross-ejectment.    It  appeared,  by  the  evidence  given  on  the  part 
of  the  plaintiff,  that  Peter  Blake,  the  younger  brother  of  Robert 
Blake,  was  the  grandfather  of  both  plaintiff  and  defendant,  and 
died   in  his  brother's  lifetime,  leaving  Giles  E.  Blake,  the  father 
of  the  plaintiff,  and  Stephen  Blake,  the  father  of  the  defendant, 
surviving  him.    The  Blake  family  had  been  seised  of  two  estates 
in  fee-simple,  one  called  Crumlin,  situate  in  the  barony  of  Tyaquin, 
near  Athenry,  the  other  Clooncon,  otherwise  called  Clooncon  East, 
in  the  barony  of  Ballymoe,  near  Eyrecoort,  sixteen  miles  from 
Crumlin,  both  of  which  descended  to  Patrick  Blake,  the  great- 
grandfather of  the  plaintiff  and  defendant^  who  died    in   1790, 
seised  thereof,  leaving  four  sons,  of  whom  Stephen,  the  eldest, 
died  in   1814,  seised  of  the  above,  leaving  no  child,  and   was 
succeeded  by  his  next  brother,   Robert,  who  entered,  and  died 
seised  in  1819-    Robert  left  a  widow  and  two  daughters,  and  by 
his  will  devised  the  estate  of  Clooncon  to  Jane  Blake,-  the  widow 
of  his  brother  Peter,  for  her  Ufe,  with  power,  by  deed  or  will, 
to  appoint  it,  on  her  deaths  to  whichever  of  her  two  sons,  Giles 

YOIi.  6.  5 1  L 


E.  T.  1857. 

CotiunoH  Pleas, 


T.  T.  1857. 

May  23,  25, 

26. 

June  11. 

B.  B.  died  in 
1819,  seised  in 
fee  of  C.  East 
and    of  other 
lands,  and  also 
having   a  life 
interest  in  the 
lands  of  C. 
West,     the 
reyersion    of 
which  belonp' 
ed  to  L.— ^ 
B.  by  his  - 
devised  aV 
real  estn- 
the  wid 
his  bro' 
for    J 
with 
ofar 
in 
wl 
P 
( 
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dfifendmt'f  ia&s. 
if  it  should  torn  out  that  the  defend' 

, .     ,  ^  mistake  in  tlie  wlL 

could  succeed  upon  this  defence. 

^  E.  Blake  dimited  hL^ 

We  must  therefore  set  aside  tr 

ossession  of  it  dariag  ha 
issue. 

xiiTi  but  she,  bj  a  deed,  ds^ed 

uoe  of  the  power  limited  to  her 

ited  the  lands  of  Clooneony  after  her 

.  Stephen,  the  father  of  the  defiendaat. 

^iS,  and  Stephen  Blake,  who  anrriTed  her, 

^  October,  leaving  the  defendant,  hia  eldea 

j^     The  present  plaintifl^  who  had  sneeeeded 

^  Ejre  Blake    in    1844,  waa  then  in  posBeBBoa 

(^i^Urn,  but  also  of  Cloonoon  East  and  West    h 

brought  his  ejectment  on  the  title  agsiast 

fir  the  lands  of  Cloonotm,  claiming  title  exda- 

the  win  of  his  grandfather,  and  the  aobeeqiient  deed  of 

Tbe  cause  was  tried  at  Gralwaj  Summer  Assies 

a  apedal  Teidicl  was  found,  in  whicb  Clooooon  was 

Htsdng  of  ten  aubdenominations^  but  witboni  referenoe 

^  ^fisioii  into  Clooneon  East  and  West.    Upon  the  aigmneiU 

.^  Apacial  Terdiet^  upon  gfonnds  not  inToWed  in  the  present 

^4  j^i^gaent  waa  giren  for  the  then  plaintil^  and  an  habere  was 

^aiiiiTg*r  executed. 

Hm  plaintiff  Groom  held  onder  a  mortgage  in  fee  of  the  hods 

a  <l«astioB,  ezeouted  in  1841  by  Gika  E.  Blake.    Although  served 

«Mi  Ike  ^ectment  in  1849f  he  did  not  take  defence  prewiooB  to  the 

drill*    A  good  deal  of  evidence,  both  parol  and  doeomentaiy,  was 

i;i>r«B»  on  the  part  of  the  plaintiff,  for  the  purpose  of  establishing  the 

6iel  of  the  alleged  divenity  of  Clooneon  East  firam  doanoon  West, 

and  that  the  last  mentioned  lands  had  been  snocessivelj  the  pro- 

p*Hj  of  the  St.  Georges,  the  Earl  of  Boss  and  T^nftit«>  and  that 

Robert  Blake's  interest  therein  had  expired  with  hia  lile.  At 

the  dose  of   the    plaintiff's  case.  Counsel  on  the  part  of  the 

deihndant  called  for  a  nonsuit,  which  having  been  refused,  the 

dof^dant  sought  to  establish  that  the  fee-simple  in  the  huids  of 

Clooneon  West  had  been  aoqnired  by  the  Blake  familj,  and  that 


This  was    ^ 
certain  «'  ^^  ^ 
Farm     ^ 
Th.      ^^ 

r 
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^  ^ad  proved  to  have  been  paid  by  T.  T.  1857. 
of  some  sort,  which  ceased 
irect  evidence  was  o£fered  in 
chief  ground  of  defence  which  he 
LifiT's  title  resting,  as  it  did,  wholly 
aions  (S  &  4  IF.  4,  c.  27),  could  be  corn- 
apposition  that  Giles  Eyre  Blake,  and  his 
d  in  uninterrupted  possession  for  a  continuous 
.ty  years;  and  in  disproof  of  that  fact,  he  gave 
attested  copies  of  Equity  proceedings,  at  the  suit  of 
v  creditors  of  Patrick  Blake,  Stephen  Blake,  Robert  Blake 
Giles  E.  Blake  himself— proceedings  by  eUgii  against  the 
.oir  and  tertenants  of  Robert  Blake,  to  which  G.  £•  Blake  had 
been  a  party,  and  orders  for  the  appointment  and  extension  of 
a  receiver  over  the  lands  in  question,  in  common  with  the  other 
lands  of  the  Blake  family,  from  the  year  1825  to  1840,  for  the 
purpose  of  showing  acquiescence  on  the  part  of  G*  E.  Blake  in  the 
claims  of  the  creditors  of  ancestors  affecting  these  lands,  which 
claims  he  would  have  been  entitled  to  xesisti  in  case  Robert  Blake 
had  died  seised  of  no  descendible  estate  in  Clooncon  West.      The 
learned  Judge  left  to  the  jury  two  questions  r^^First^  whether  Robert 
Blake  was  seised  in  fee  ?  telling  them  that,  if  so,  his  will  was  an 
answer  to  the  plaintiff's  claim ;  but  if  he  were  not,  but  only  seised 
for  his  life,  then,  secondly,   whether  Giles  Eyre  Blake,  and  the 
plaintiff   in  succession  to  him,  had  been  in  adverse  possession  for 
twenty  years  ?  that,  if  so,  that  would  create  a  title  in  the  plaintiff  to 
maintain  the  present  ejectment ;  but  that  the  possession,  in  order 
to  create  such  a  title,  must  have  been  uninterrupted,  and  that  the 
documentary  evidence  given  by  the  defendant  was  evidence  to  war- 
rant them  in  saying  that  the  possession  had  been  interrupted ;  and 
that,  if  they  thought  so,  the  plaintiff  could  not  add  the  time  before 
his  possession  was  disturbed  to  the  time  subsequent  to  his  resumption 
of  possession,  so  as  to  make  up  twenty  years.     In  answer  to  a 
question  from  one  of  the  jury,  whether  the  appointment  of  a 
receiver,  and  the  receipt  of  the  rents  by  him,  would  be  a  distur- 
bance of  possession,  the  learned  Judge  said,  that  if  such  receipt 
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T.  T.  1867.  Eyre,  the  plaintiff 'b  father,  or  Stephen,  the  defendant's  father, 
she  should  think  fit.  In  conseqnenoe  of  a  mistake  in  the  will, 
relating  to  the  name  of  the  lands,  Giles  £.  Bhike  disputed  his 
mother's  title  to  Cloonoon,  and  held  possession  of  it  during  her 
lifetime,  and  was  not  distnrhed  by  her;  but  she,  by  a  deed,  dated 
28th  of  October  1819»  in  pursuance  of  the  power  limited  to  her 
in  Robert  Blake's  will,  appointed  the  lands  of  Cloonoon,  afler  her 
death,  to  her  second  son  Stephen,  the  father  of  the  defendant 
She  died  in  March  1848,  and  Stephen  Blake,  who  survived  ber, 
died  in  the  following  October,  leaving  the  defendant,  his  eldest 
son,  him  surviving.  The  present  plaintiff,  who  had  succeeded 
his  Either  Giles  Eyre  Blake  in  1844,  was  then  in  possession 
not  only  of  Crumlin,  but  also  of  Clooncon  East  and  West.  In 
1849,  the  defendant  brought  his  ejectment  on  the  title  against 
the  present  plaintiff,  for  the  lands  of  Clooncon,  claiming  title  exdn- 
siyely  under  the  will  of  his  grandfather,  and  the  subsequent  deed  of 
appointment.  The  cause  was  tried  at  Galway  Summer  Aasiifs 
1849,  when  a  special  verdict  was  found,  in  which  Clooncon  was 
treated  as  consisting  of  ten  subdenominations,  but  without  reference 
to  any  division  into  Clooncon  East  and  West.  Upon  the  alignment 
of  the  special  verdict^  upon  grounds  not  inyolyed  in  the  present 
case,  judgment  was  giyen  for  the  then  plaintiff,  and  an  habere  was 
accordingly  executed. 

The  plaintiff  Groom  held  under  a  mortgage  in  fee  of  the  lands 
in  question,  executed  in  1841  by  Giles  E.  Blake.  Although  aeived 
with  the  ejectment  in  1849,  he  did  not  take  defence  previous  to  the 
trial.  A  good  deal  of  evidence,  both  parol  and  documentary,  was 
given,  on  the  part  of  the  plaintiff,  for  the  purpose  of  establishing  the 
fact  of  the  alleged  diversity  of  Clooncon  East  from  Clooncon  West, 
and  that  the  last  mentioned  lands  had  been  successively  the  pro- 
perty of  the  St.  Georges,  the  Earl  of  Ross  and  Lanauze,  and  that 
Robert  Blake's  interest  therein  had  expired  with  his  life.  At 
the  close  of  the  plaintiff's  case.  Counsel  on  the  part  of  the 
defendant  called  for  a  nonsuit,  which  having  been  refused,  the 
defendant  sought  to  establish  that  the  fee-simple  in  the  lands  of 
Clooncon  West  had  been  acquired  by  the  Blake  family,  and  tint 
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the  rent  of  £40^  which  the  plaintijOf  had  proved  to  have  been  paid  by  T.  T.  1857. 
Robert  Blake  to  Lanauze,  was  a  eharge  of  some  sort,  which  ceased 
upon  the  death  of  R.  Blake.     No  direct  eyidence  was  offered  in 
support  of  these  allegations.    The  chief  ground  of  defence  which  he 
relied  on  was,  that  the  plaintiff's  title  resting,  as  it  did,  wholly 
upon  the  Statute  of  Limitations  (3^  &  4  W.  4,  c.  27),  could  be  com- 
plete only  upon  the  supposition  that  Giles  Ejrre  Blake,  and  his 
heirs,  had  continued  in  uninterrupted  possession  for  a  continuous 
period  of  twenty  years;  and  in  disproof  of  that  fact,  he  gave 
in  CTidence  attested  copies  of  Equity  proceedings,  at  the  suit  of 
judgment  creditors  of  Patrick  Blake,  Stephen  Blake,  Robert  Blake 
and  Giles  £.  Blake  himself— -proceedings  by  elegii  against  the 
heir  and  tertenants  of  Robert  Blake,  to  which  G.  E.  Blake  had 
been   a  party,  and  orders  for  the  appointment  and  extension  of 
a  receiver  over  the  lands  in  question,  in  common  with  the  other 
lands  of  the  Blake  family,  from  the  year  1825  to  1840,  for  the 
purpose  of  showing  acquiescence  on  the  part  of  G»  E.  Blake  in  the 
claims  of  the  creditors  of   ancestors  affecting  these  lands,  which 
claims  he  would  have  been  entitled  to  xesist,  in  case  Robert  Blake 
had  died  seised  of  no  descendible  estate  in  Clooncon  West.     The 
learned  Judge  left  to  the  jury  two  questions :— firsts  whether  Robert 
Blake  was  seised  in  fee  ?  teUing  them  that,  if  so,  his  will  was  an 
answer  to  the  plaintiff's  claim ;  but  if  he  were  not,  but  only  seised 
for  his  life,  then,  secondly,   whether  Giles  Eyre  Blake,  and  the 
plaintiff   in  succession  to  him,  had  been  in  adverse  possession  for 
twenty  years  ?  that,  if  so,  that  would  create  a  title  in  the  plaintiff  to 
maintain  the  present  ejectment;  but  that  the  possession,  in  order 
to  create  such  a  title,  must  have  been  uninterrupted,  and  that  the 
documentary  evidence  given  by  the  defendant  was  evidence  to  war- 
rant them  in  saying  that  the  possession  had  been  interrupted ;  and 
that,  if  they  thought  so,  the  plaintiff  could  not  add  the  time  before 
his  possession  was  disturbed  to  the  time  subsequent  to  his  resumption 
of  possession,  so  as  to  make  up  twenty  years.     In  answer  to  a 
quei^on  from  one  of  the  jnry,  whether  the  appointment  of  a 
receiver,  and  the  receipt  of  the  rents  by  him,  would  be  a  distur- 
bance of  possession,  the  learned  Judge  said,  that  if  such  receipt 
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T.  T.  1 857.  were  for  the  purpose  of  paying,  and  that  the  rents  were  paid  im 
diflcharge  of,  a  debt  dae,  not  by  Giles  E.  Blake  himself  or  the 
present  plaintiff,  but  by  Robert,  or  by  any  other  person  not  deriving 
firom  G.  E*  Blake— ^nch  application  of  the  rents  wonld  be  an  inter- 
raption  of  the  possession  of  Giles  E.  Blake. 

» 

Ck>unsel  for  the  plaintiff  took  the  following  objections  to  the 
charge : — ^First,  that  the  facts  proved  by  defendant  did  not  consti- 
tute such  an  interruption  as  to  defeat  a  title  founded  on  the  Statute 
of  Limitations ;  secondly,  that  the  evidence  relied  on  as  having  that 
effect  did  not  affect  the  lands  of  Glooncon  West.  The  jury  founds 
in  answer  to  the  questions  left  to  them,  that  Robert  Blake  was  not 
seised  in  fee  of  Glooncon  West,  and  that  G.  E.  Blake  did  not,  im 
consequence  of  the  appointment  of  the  receiver,  hold  undisturbed 
possession  for  twenty  years,  and  they  accordingly  returned  a  verdict 
for  the  defendant  In  the  following  Easter  Term,  Piizgibbom 
obtained  a  conditional  order  for  a  new  trial,  on  the  ground  of 
misdirection  of  the  learned  Judge. 


Brewster  (with  whom  was  Charles  Andrews)  showed  cause 
against  making  absolute  the  above  conditional  order. 

The  evidence,  at  the  trial,  showed  the  absence  of  a  continued 
uninterrupted  possession,  by  G.  E.  Blake  and  the  present  plaintiff 
in  succession  to  him,  for  a  period  of  twenty  years.  It  is  oonoeded,  at 
the  other  side,  that  G.  E.  Blake,  through  whom  the  plaintiff  claims, 
had  no  other  title  to  Glooncon  West  than  whatever  he  might  have 
acquired  by  the  operation  of  the  Statute  of  Limitations,  3  &  4  FF.  4, 
c.  27,  ss.  2,  3  &  34.  Assuming  that,  in  case  he  had  held  uninterrupted 
possession  of  the  lands  from  1819  to  the  time  of  his  death  in  1844, 
the  Statute  of  Limitations  would  have  run  in  his  favour,  and  trans- 
ferred to  him  a  title  against  the  world,  the  appointment  of  the 
receiver  interrupted  his  possession,  and  so  deprived  him  of 
the  benefit  of  the  statute.  Therefore,  admitting  that  TAmin» 
the  reversioner  was  barred,  as  soon  as  the  present  plaintiff  was 
turned  out  of  possession  by  the  present  defendant,  it  became  im- 
possible for  him  to  re-assert  a  claim  to  the  property,  for  want  of 
a  prior  continuous  possession  for  twenty  years :  Doe  d.  Good^  t. 
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Carter  (a);  Doe  d.  Carter  v.   Barnard {b).     Adverse  possession  T.  T.  1857. 

.        ConanonPleag. 
by  a  saccession  of  independent  trespassers,  for  a  period  exceeding 

twenty  years,  confers  no  right  of  property  on  any  of  them  who  has 

not  himself  had  twenty  years'  uninterrupted  possession.    It  merely 

affords  a  defence  to  a  trespasser  in  possession  against  an  action 

by  the  former  rightful  owner:  Dixon  v  Gayfere{c)\   Fluker  v. 

Gordon  (cQ.     The  possession  of  the  receiver  was  not  referrihle  to 

G.  E.  Blake,  as  he  was  appointed  on  foot  of  a  judgment  revived 

against  the  heir  and  tertenants  of  Rohert  Blake,  through  whom  G. 

E.  Blake  did  not  derive.    At  all  events,  the  Statute  of  Limitations 

could  not  run  while  the  receiver  was  in  possession. 


Fitzgibhon  and  P.  Blake  (with   whom  was   W.  J.  Sidney\ 
contra. 

It  is  conceded  that  G.  E.  Blake  entered  into  possession  in  1819) 
without  title.  Even  assuming  that  the  plaintiff,  and  the  party 
through  whom  he  claims,  had  not  such  an  uninterrupted  possession 
as  would  bring  the  case  within  the  34th  section  of  the  3  &  4  fF.  4, 
c.  279  he  had  such  a  prior  possession  as  would  give  him  a  presumptive 
title  as  against  a  party  who  had  wrongfully  evicted  him:  Doe  d. 
Harding  v.  Cook  {e) ;  Doe  d.  Hugkes  v.  Dyball  (f).  The  case  of 
Dixon  V.  Gayfere  is  distinguishable,  because  the  legal  estate  was 
outstanding  in  a  trustee.  The  appointment  of  the  receiver  was  no 
interruption  to  the  running  of  the  statute  in  favour  of  G.  £.  Blake : 
Anonymous  (g) ;  Harrison  v.  Duigenan  (k)  ;  Gresley  v.  Adder- 
ley  (t)  ;  Wrixon  v.  Vyse  (*) ;  Thomas  v.  Brigstocke  (/).  The  acts 
of  the  receiver  did  not  affect  the  rights  of  the  owners  of  the  land, 
as  his  agency  was  to  be  regarded  as  merely  for  the  purposes  of 
the  suit  in  which  he  had  been  appointed  :  Lessee  Hobson  v.  Don- 
elan  {m).     It  has  been   found  by  the  jury  that  the  interest  of 


(a)  9  Q.  B.  863. 
(c)  17  Bear.  421 
(e)  7  Bing.  346. 
Ce)  2  Atk.  15. 


(6)  13  Q.  B.  945. 
(d)  17  Beav.  421. 
Cf)  Car.  &  Marsh,  32. 


(A)  2  Dr.  &  War.  295. 
(0  1  Swanst.  579. 

(A)  2  Dr.  &  War.  192;  S.  C,  3  Dr.  &  War.  104. 

(0  4  Bvus.  64.  (m)  4  Ir.  Jur.  19,  n. 
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T.  T.  1857.  Robert  Blake  expired  with  his  life;  and  as  it  is  not  to  be  intended 
that  the  Court  of  Chancery  was  a  trespasser,  it  most  be  tdken 
that  the  receiver  entered,  into  the  receipt  of  the  rents  and  profitB 
of  the  lands  in  question  with  the  consent  of  6.  £.  Blake.  The 
plaintiff  is  not  estopped  by  the  teire  facias  :  Trevivan  y« 
renee  (a) ;   OtUrafk  v.  Morewood  (6). 


C  Andrews  replied. 


Cur.  ad.  vuii. 


MoNAHAN,  C.  J.,  delivered  the  jadgment  of  the  Court. 
June  11.  Xhis  was  a  motion  to  set  aside  a  verdict  had  for  the  defendant 

at  the  last  Assizes  for  Gralwayi  and  for  a  new  trial.    The  action 
was  one  of  ejectment  on  the  title,  brought  to  recover  the  possesaioa 
of  the  lands  of  Glooncon  West,  in  the  county  of  Galway ;  and  it 
was  tried  before  Mr.  Baron  Greene  at  the  Galway  Spring  Aa«T«*i 
1857.     The  principal  plaintiff  was  Peter  Blake,  the  claimant  of  the 
inheritance  ;  Mr.  Groom,  a  mortgagee  of  his  fiither,  was  also  a 
plaintiff.     The  title  made  by  the  plaintiffs  was,  that  Peter  Blake, 
though  he  was  defeated  in  1849,   in  a  former  ejectment  cm  the 
title,  brought  to  recover  these  lands,  and  was  evicted  thereunder 
in  1850,  had,  at  the  time  of  the  bringing  of  that  action,  a  defence 
of  which  he  did  not  avail  himself;  that  the  lessor  of  the  plaintiff, 
in  that  ejectment,  had  no  title ;  that  the  special  verdict  in  that  case 
was  founded  on  a  mistake  of  facts,  and  that  the  lands  now  son^t 
to  be  recovered  were  his  property,  his  father  and  himself  having 
been  in  possession  of  them  as  owners  for  more  than  twen^  yean. 
They  alleged,  and  gave  evidence  at  the  last  trial,  that  the  lands  were 
originally  the  fee-simple  estate  of  the  Earl  of  Ross ;  that  afterwards 
they  became  the  estate  of  the  Lanauze  family,  who  were  in  leoetpt 
of  the  rents  during  the  life  of  Robert  Blake,  and  up  to  the  time 
of  his  death  in  1819 ;  that  the  gale  which  fell  due  before  the  death 
of  Robert  Blake  was  paid  to  the  Lanauzes  after  his  death,  but  no 
rent  was  subsequently  paid.    The  question  having  been  submitted 
to  the  jury,  and,  in  our  opinion,  properly  so,  they  found  that  Robert 


(a)  Salk.  976;  S.  C,  2  Sm.  L.  C,  4(h  ed.  G05.        (6)  8  East,  946. 
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BLAKS. 


Blake  was  not  seised  of  these  lands  in  fee-simple^  but  had  only  a  T.  T.  1857. 
life  estate  therein.  To  warrant  that  finding  there  was,  to  say  the 
least  of  it,  some  evidence;  and  it  is  not  for  us  now  to  say  that 
the  finding  of  the  jury  on  that  point  was  against  the  weight  of 
evidence.  We  are  bound  to  assume  that  Bobert  Blake's  title  deter- 
mined with  his  own  life ;  and  that  at  once  disposes  of  the  question 
of  defendant's  title  depending  upon  the  construction  of  the  will  of 
Bobert  Blake.  If  Bobert  Blake  had  an  estate  which  he  could  have 
devised,  we  should  have  deemed  ourselves  bound  by  the  judgment 
of  the  Queen's  Bench  on  the  special  verdict,  to  hold  that  defendant 
was  entitled  to  the  lands ;  but  the  jury  having  found,  upon  that 
question,  that  Bobert  Blake  had  no  title,  and  consequently  that 
the  special  verdict  in  1849,  in  favour  of  the  present  defendant,  was 
founded  upon  a  mistake  of  facts,  the  next  question  then  arises, 
whether  though  the  present  defendant  had,  at  the  time  in  question, 
no  title,  yet,  inasmuch  as  he  obtained  the  possession  of  the  lands 
under  legal  process,  the  present  plaintiff  has  such  an  estate  in  the 
lands  as  will  entitle  him  to  recover  them,  in  an  ejectment  on  the 
title  against  the  present  defendant  Stephen  Blake,  who  is  now  in 
possession  ?  It  was  alleged,  on  the  part  of  the  present  plaintifi*,  that  in 
1 8 19,  on  the  death  of  Bobert  Blake,  who  was  in  possession  until  then, 
Giles  Eyre  Blake,  the  father  of  the  plaintiff,  entered  and  continued 
in  actual  possession  of  the  lands  for  some  time.  The  precise  period 
does  not  appear,  but  the  first  order  for  the  appointment  of  a  receiver 
was  in  1825,  and,  so  far  as  we  can  see,  Giles  E.  Blake  remained 
in  possession  of  the  lands  in  the  interval  between  1819  and  1825. 
In  addition  thereto,  he  was  also  in  possession  of  the  lands  of 
Crumlin,  to  which  he  was  entitled  under  the  vrill  of  Bobert  Blake, 
and  likewise  of  the  denomination  of  Clooncon  East,  adjoining  the 
lands  included  in  the  present  ejectment.  Thus,  for  six  years,  Giles 
£yre  Blake  remained  in  actual  possession  of  these  three  denomina- 
tions of  land,  but,  so  far  as  we  can  see  at  present,  without  having 
any  title  to  the  lands  of  Clooncon  West  Then,  proceedings  were 
taken  by  creditors  for  the  appointment  of  receivers.  Some  of  these 
parties  were  the  creditors  of  ancestors  of  Giles  E.  Blake,  namely, 
of  Patrick  Blake  his  grandfather,  and  of  Bobert  Blake,  and  others 
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T.  T.  1857*  were  creditors  of  himself,  a  fact  that  is  not  very  materiaL    Tl.<6 

CommonPUas.  .  ^ 

creditors  of  the  ancestors  had  no  personal  demand  against  Giles 

Ejre  Blake,  and  thej  had  no  title  to  have  their  debts  levied  out  of 
that  particular  denomination,  if  it  were  not  the  estate  of  Robert 
Blake,  though  they  had  a  right  to  have  their  demands  levied  off  the 
other  denominations,  which  had  been  the  estate  of  Robert  Blake. 
It  appears  that  from  1625  to  1840,  a  succession  of  receivers  were 
from  time  to  time  in  possession  of  these  lands,  but  in  1840  the 
last  of  these  was  discharged,  and  Giles  E.  Blake  re-entered  into 
possession,  and  the  balance  of  the  rents,  then  in  the  receivers 
hands,  afler  payment  of  the  creditors'  demands,  was,  by  the  order 
of  the  Court,  paid  over  to  G.  E.  Blake.  We  have  no  distinct 
evidence  as  to  the  precise  part  of  the  lands  into  which  G.  £.  Blake 
was  put  back  into  possession,  but  it  may  be  inferred  that  he  was 
restored  to  possession  generally.  At  the  close  of  the  pluntiff 's  case, 
Mr.  Brewster,  who  attended  as  special  Counsel  on  behaif  of  the 
defendant,  called  upon  the  Judge  to  nonsuit  the  plaintifiT,  which  the 
Judge  having  refused  to  do,  the  defendant  went  into  his  case,  which 
consisted  almost  entirely  of  documents,  sixty-two  in  number.  At 
the  close  of  the  case  on  both  sides,  the  learned  Judge  lef^  two 
questions  to  the  jury: — First,  was  Robert  Blake  seised  in  fee-simple 
of  the  lands  in  question  ?  informing  them  that  if  such  was  the  case, 
his  will  was  an  answer  to  the  plaintiff's  case ;  but  if  he  were  not 
seised  in  fee,  but  only  for  life,  then,  secondly,  whether  Giles  Eyre 
Blake,  and  plaintiff  in  succession  to  him,  had  been  in  adverse 
possession  for  twenty  years  ?  and  that  if  so,  that  would  create  a  titk 
in  the  plaintiff  to  maintain  the  present  ejectment,  but  that  the 
possession,  in  order  to  create  such  a  title,  must  have  been  uninter- 
rupted ;  that  the  documentary  evidence  given  by  the  defendant  was 
evidence  to  warrant  them  in  saying  that  the  possession  had  been 
interrupted,  and  that  if  they  thought  so,  that  the  plaintiff  could  not 
add  the  time  before  the  possession  was  disturbed  to  the  time 
subsequent  to  the  resumption  of  possession,  so  as  to  make  up  twenty 
years.  I  have  taken  the  words  of  the  learned  Judge's  charge  horn 
his  own  report :  and  it  appears  that  after  he  had  so  directed  the 
jury,  and,  as  I  collect,  after  they  retired  to  consider  their  verdict, 
they  returned  into  Court,  and  inquired  from  him  whether  the 
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appointment  of  a  receiver,  and  the  receipt  of  the  rents  by  him,  T.  T.  1857- 

ConunonJ^Ietu. 
would  be  a  disturbance  of  possession  ?   To  which  the  learned  Judge     .^ — > 

replied  that  if  such  receipt  was  for  the  purpose  of  paying,  and  the  ^ 

rents  were  paid  in  discbarge  of,  a  debt  not  due  by  Giles  Eyre  Blake  blake. 
himself,  or  of  the  present  plaintiff,  but  the  debt  of  Robert  Blake, 
or  any  other  person  not  deriving  from  Giles  Eyre  Blake,  such 
application  of  the  rents  would  be  an  interruption  of  the  possession  of 
Giles  Eyre  Blake.  To  this  direction  the  Counsel  for  the  plaintiff 
objected,  and  submitted  that  the  facts  proved,  that  is,  the  appoint- 
ment of  the  receivers,  did  not  constitute  such  an  interruption  as  was 
sufficient  to  defeat «  title  founded  on  the  Statute  of  Limitations. 

The  only  matter  for  our  determination  is,  whether  the  learned 
Judge's  direction  is  correct  in  the  point  objected  to.  It  has  been 
conceded  in  the  argument  that,  when  the  ejectment  was  brought  in 
the  year  1849)  by  the  present' defendant,  the  title  of  the  Lanauze 
family  was  effectually  barred  by  the  Statute  of  Limitations ;  and  if 
the  Lanauzes  had  then  brought  an  ejectment  against  the  present 
plaintiff,  who  ,was  then  in  possession  of  the  lands,  the  case  of  Doe 
V.  Carter  (a)  is  a  clear  authority  to  show  that  the  present  plaintiff 
could  then  have  successfully  defended  such  an  ejectment.  But  the 
qnestion  still  remains,  whether  Giles  Eyre  Blake  and  his  son,  the 
present  plaintiff,  deriving  under  him,  are  to  be  held  to  have  acquired 
a  title  not  merely  sufficient  to  defend  their  possession  as  against  the 
Lanauzes,  but  to  entitle  the  present  plaintiff  to  recover  the  posses- 
sion,  as  against  a  party  who  put  him  out  of  possession  without 
legal  right  so  to  do.  The  learned  Judge  held  at  the  trial,  and,  no 
doubt,  rightly,  that  if  the  possession  of  Giles  Eyre  Blake,  and  his  son 
^e  plaintiff,  had  been  uninterrupted  for  twenty  years,  they  would 
have  acquired  such  a  title  ;  but  he  h^ld  that  the  appointment  of  the 
receiver  prevented  the  possession  of  Giles  Eyre  Blake  being  continu- 
ous ;  and  in  support  of  that  view  of  the  case,  Counsel  for  the  defend- 
ant relied  on  the  case  of  Doe  d.  Carter  v.  Barnard  (6).  The  facts 
of  that  case  were  shortly  these : — The  husband  of  the  lessor  of  the 
plaintiff  had  been  for  eighteen  years  in  possession,  as  tenant  at  will, 
wiihoDt  paying  rent,  and  died ;  whereupon  bis  widow,  the  lessor  of  the 

(a)  9  Q.  B.  863.  (6)  13  Q.  B.  135. 

voim  6.  '         52  JL 
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T.  T.  1857.  plaintiff,  entered  into  poBsession,  her  husband,  the  previous  oocapier, 
having  left  a  son.    The  widow  continned  in  possession  some  thirteen 
years,  and,  having  successfully  defended  the  ejectment  in  the  case  to 
which  I  have  referred  in  9   Q.  B.  JRep.^  was,  in  some  way  or 
other  not  explained  in  the  report,  put  out  of  possession  bj  the 
defendant,  who  derived  under  the  unsuccessful  plaintiff  in  the  for- 
mer ejectment ;  and  the  Court  held  that  she  could  not  maintain  the 
ejectment     It  was  said  by  the  Court  that,  if  her  husband,  from  the 
eighteen  years'  possession,  were  to  be  presumed  to  have  had  the  fee, 
that  such  fee  would  have  descended  to  his  son ;  but  the  Court  did 
not  decide  whether,  if  the  ejectment  had  been  brought  by  such  son, 
he  could  have  maintained  it.    I  rather  infer,  from  the  reasoning  of 
the  Court  in  that  case,  that  if  the  son  bad  brought  the  ejectment, 
it  would  have  been  said  to  him,  '*  Your  father  was  only  eighteen 
*' years  in  possession,  and  therefore  you,  claiming  under  him,  not 
'*  having  been  at  all  in  possession,  you  have  not,  between  yoo, 
"  twenty  years'  possession,  and  therefore  cannot  miuntain  the  eject- 
'*  ment  ;*'  and  that  the  case  would  have  been  held  not  to  be  distin- 
guishable from  the  case  put  in  the  argument  by  some  of  the  Judges 
If  there  are  twenty  successive  trespassers,  each  for  a  year,  will  the 
Statute  of  Limitations  be  held  to  confer  title  on  the  person  by  aect- 
dent  last  in  possession,  at  the  time  the  title  of  the  rightful  owner  is 
barred  ?   Of  course,  it  is  not  for  us,  sitting  in  this  Court,  to  attempt 
reviewing  the  decision  of  the  Court  of  Queen's  Bench  in  that  case ; 
but  as  the  effect  of  that  decision  was  that  the  property  was  qmah 
derelietj  without  a  rightful  owner,   and   that   whoever,   fay    any 
means,  could  smuggle  himself  into  possession  could  maintain  that 
possession  against  any  person  bringing  an  ejectment,  we  do  n<^ 
think  the  principle  of  that  caae  ought  to  be  extended,  but  that  it 
should  be  confined  to  cases  coming  clearly  within  its  authority. 
In  the  present  case,  Giles  Eyre  Blake  being  in   poasession  of 
the  lands  in  question,  the  Court  of  Chancery,  at  the  instance 
of  creditors  whose  debts  affected  other  estates  of  the  said  Griles 
Eyre   Blake,   though   not    the    lands    in   question,   by    interlocu- 
tory order,   not   purporting   to   decide   rights  or  to  question  the 
right  of   the   said   Giles  Eyre   Blake   to  the   lands  in   question, 
appoints  a  receiver,  Giles  Eyre  Blake  not  opposing  the  applica- 
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tion;  and   when   after  some  time  a  considerable  sum  has  been  T.  T.  1857* 

received  by  the  receivers  from  time  to  time  appointed  or  extended, 

by  consent  of  the  parties,  including  Giles  Eyre  Blake,  a  sufficient 

portion  of  the  sums  so  collected  is  applied  in  discharge  of  the; 

demands  of  the  creditors,  and  the  surplus  ordered  to  be  paid  to 

Giles  Eyre  Blake,  and  the  receiver  ordered  to  be  discharged,  and 

Giles  Eyre  Blake  resumes  the  possession,  remains  in  possession 

until  his  death,  and  is  succeeded  in  such  possession  by  the  plaintiff, 

his  eldest  son  and  heir-at-law,  who  continues  in  possession  until 

dispossessed  by  the  habere^  on  the  special  verdict  in  the  case  in  the 

Queen's  Bench.   There  are  not  to  be  found  in  the  books  many  cases 

on  the  effect  of  the  appointment  of  a  receiver ;  but  the  principle  to 

be  deduced  from  them,  such  as  they  are,  is,  that  the  appointment  of 

a  receiver  by  interlocutory  order  is  not  in  any  way  to  affect  the 

rights  of  the  parties.  The  first  case  on  the  subject  is  the  Anof^mous 

ease  (a) ;  the  facts  of  the  case  are  not  stated,  but  Lord  Hardwicke 

is  reported  to  have  said  that,  "  Though  a  receiver  is  appointed  by 

^*  this  Court,  yet  that  will  not  alter  the  possession  of  the  estate  in 

'*  the  person  who  shall  be  found  entitled  at  the  time  the  receiver 

''  was  appointed,  so  as  to  prevent  the  Statute  of  Limitations  mn- 

**mng  on  during  the  right  in  dispute."      That  case  has  been 

followed  and  acted  on  in  this  way,  namely,  that  the  possession 

of  a  receiver  will  not  affect  or  prevent,  the  running  of  the  Statute 

of  Limitations  against  the  rightful  owner,  out  of  possession,  not 

being  a  party  to  the  suit.     In  Harrison  v.  Duigenan(b\  the 

appointment  of  a  receiver  in  a  minor  matter  was  held  not    to 

prevent  the  operation  of  the  Statute  of  Limitations  in  barring 

the  claim  of  an  annuitant  to  be  paid  the  arrears  of  his  annuity 

which  had  accrued  during  the  time  in  which  the  receiver  had 

been  in  possession.    In   Gresley  v.  AdderUy{e\  a  receiver  was 

appointed,  to  keep  down  the  interest  of  the  incumbrances  affecting 

tbe  estates  of  a  minor;  and  a  mortgagee  of  a  term  of  100  years, 

which    expired   shortly    after    the   appointment  of   the  receiver, 

having  applied   for  payment  of  the  charge  out  of  the  rents  so 

received,  was  refused,  upon  the  ground  that  when  the  Court  in* 


(a)  2  Atk.  15. 


(6)  2  Dr.  &  War.  29i5. 


(c)  I  Swan^  573. 
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T.  T.  1857-  terposed  to  receive  the  rents  beyond  what  was  required  for  keeping 

down  the  interest  on  incumbrances,  all  the  surplus  rent,  aner 
payment  of  interest,  was  received  for  the  benefit  of  the  heir.  The 
same  principle  was  acted  on  in  the  case  of  Thomas  v.  Brigsioeke  (a), 
where  a  mortgagee  petitioned  to  be  paid  the  rents  of  the  mortgaged 
premises  which  had  been  paid  into  Court  by  a  receiver,  in  a  suit  to 
which  the  mortgagee  was  no  party,  he  having  noUced  the  tenants 
not  to  pay  their  rents ;  it  was  held  that  his  notice  to  the  tenants 
could  not  divest  the  possession  of  the  receiver,  whi<^  was  the 
possession  of  those  who  claimed  under  the  will  of  the  mortgagor. 
So  here  we  are  of  opinion  that  the  receiver  having  been  appointed 
for  the  temporary  purpose  of  paying  certain  debts,  the  right  of  Giles 
Eyre  Blake  to  the  lands,  subject  to  those  debts,  not  being  questioned, 
that  the  possession  of  the  receiver  must  be  considered  to  be  the 
possession  of  Giles  Eyre  Blake,  for  whose  benefit  the  surplus  rents 
were  collected,  and  to  whom  they  were  paid.  We  therefore  are  of 
opinion  that,  in  answer  to  the  question  of  the  jury,  the  learned 
Judge  should  have  informed  them  that  the  appointment  of  the  re- 
ceiver did  not  interrupt  the  possession  of  Giles  Eyre  Blake,  so  as  to 
prevent  the  Statute  of  Limitations  conferring  a  title  upon  him. 

We  therefore  are  of  opinion  that  the  verdict  had  for  the  de- 
fendant must  be  set  aside,  and  a  new  trial  had ;  but  as  the  point 
decided  by  us  is  somewhat  new,  we  think  it  right  that  the  defend- 
ant, if  so  advised,  should  have  liberty  to  appeal  from  oi>r  order; 
though,  so  far  as  we  in  this  Court  are  concerned,  we  do  not 
mean  to  intimate  that  wc  entertain  any  doubt  of  the  proprie^ 
of  the  conclusion  to  which  we  have  come.  Allowing  the  defendant 
to  appeal  from  our  order  will  probably  be  attended  with  less 
expense  and  delay,  than  by  obliging  him  to  raise  the  question 
by  exceptions  on  the  new  trial. 


Jackson,  J.,  stated  that,  not  having  heard  the  entire  of  the  ail- 
ment in  the  case,  he  refrained  from  taking  part  in  the  judgment. 

Ball  and  Eeogh,  JJ.,  concurred  in  the  judgment  of  the  Chief 

Justice. 

Rule  absolute  for  a  new  triaL 

(a)  4  Bu58.  65. 
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JSxch,  Cham* 


(Sftfftqutv  Cj^am&er. 


[REGISTRY    APPEALS.] 


BYRNE'S   CASE.  ^^ec.  10. 


This  was  an  appeal  from  the  decision  of  the  Assistant  Barrister  of  t.^^.^^ 

**^  register   was 

Carlow,  U^"7®/*  p'^u 

the  list  of  the 

Michael  Byrne,  of  Duffery,  was  returned  by  the  Clerk  of  the  Clerk  of  the 

Peace  as   a 

Peace  on  list  No.  14,  as  a  person  entitled  to  vote  for  the  county  person    enti- 
tled to  Tote  for 
of  Carlo w,  in  respect  of  premises  rated  at  the  sum  of  £12.  5b.  Od.,  the  county  of 

,        -,   C,  in  respect 
in  the  barony  of  Rathvilly  and  county  of  Carlo w.     He  was  objected  of   premises 

rated  at  j£12. 
to,  and  the  objection  being  duly  proved,  Byrne  produced  the  list  5^^  gd. ;  he ' 

of  registered  voters   for  the  year  1866,  and  his  name  appeared  JJ^**  and'^he 

thereon  as  a  registered  voter,  in  respect  of  the  same  qualification  ^e'^iigf^Qf  ^^ 

as  on  the  present  list.     He  also  produced  the  copy  of  the  register  f^^^  ^^'®" 

of  voters  transmitted  by  the  Clerk  of  the  Peace  to  the  clerk  of  wherein  his 

name  appeared 

the  union,  and  by  him  returned  to  the  Clerk  of  the  Peace,  verified  as  a  voter  in 

respect  of  the 

on  oath  as  true  and  correct,  on  or  before  the  1st  day  of  July  in  same  quaHfi. 

cation    as   on 

the  year   1856.     On  -that  list  Michael  Byrne's  name  appeared  the  proyious 

unobjected  to  by  the  clerk  of  the  union.     Byrne  declined  to  give  prodaoed    the 

further  evidence,   and    submitted    that  by   these   two  documents  Crater     of^ 

he  had  established  a  prima  facie  case  of  his  right  to  be  on  the  ^^  ^^ 

register,  and  that  the  onus  of  proving  his  disqualification,  if  ex-  ^^'^  ^  ^ 

isting,  lay  on  the  objector.     On  the  authority  of  Moore*s  case  (a),  clerk   of  the 

nnion,  and  by 

the  Barrister  ruled  with  the  claimant,  and  required  the  objector  him    returned 

to   the  Clerk 

to  sustain  his  objection  by  evidence.     This  he  declined  to  do,  and  of  the  Peace, 

upon   which 

the  Barrister  retamed  the  name  of  Michael  Byrne  on  the  list  of  his  name  ap- 

„  peared    nnoD- 

voters  for  the  barony  of  Rathvilly.     The  question  of  law  submitted  Jected  to.— 

was,  whether,  under  the  circumstances  stated,  the  onus  of  proving  ^^  ^oca- 

disqualification  lay  with  the  objector;  or  whether  the  objector,  ^^^'q,      ^ 

established  a 
prima  fade  case  in  faronr  of  the  claimant ;  and  not  being  displaced,  he  was  en- 
titled to  be  on  the  register. 

(a)  7  It.  Jur.  59. 
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M.  T.  1856.  having  proved  his  objection,  it  lay  on  Michael  Bjme  to  give 
further  evidence  of  his  right  to  be  on  the  register,  than  the  two 
documents  above  mentioned  ? 

Several  appeals  depending  on  the  same  point,  thej  were  con- 
solidated. 

J,  C  Lowry  and  Napier  appeared  against  the  claimant. 

The  13  &  14  Vic^  c.  69,  s.  ^Sy  requires  that  the  claimant  shall 
occupy  premises  within  the  county ;  that  he  shall  be  rated  for  the 
relief  of  the  poor  to  the  amount  of  £12  annually ;  that  he  shall  have 
occupied  for  twelve  months  previous  to  the  20th  of  July  in  the 
current  year,  and  that  he  shall  have  paid  all  taxes.  It  therefore 
lies  on  the  claimant  to  give  evidence  of  his  qualification.  The 
Clerk  of  the  Peace,  under  the  15th  section  of  the  13  &  14  Vie^ 
prepares  the  list  of  registered  voters;  and  under  ihe  19th  section 
the  clerk  of  the  nnion  enters  on  that  copy  of  the  register  objec- 
tions to  those  who  have  not  paid  their  rates,  and  returns  the  Ikt 
to  the  Clerk  of  the  Peace.  Under  the  55th  section,  that  document 
is  only  evidence  that  the  claimant  is  a  rated  occupier,  and  has 
paid  his  rates ;  but  it  is  no  evidence  that  he  occupied  as  tenant 
or  owner.  Then  the  additional  evidence  was  but  a  duplicate  of 
that  document ;  and  if  the  document  itself  be  not  evidence,  hov 
can  the  duplicate  of  it  be  evidence  ?  The  register  for  the  current 
year  is  not  evidence.  Neither  of  these  documents  is  prima  faae 
evidence  in  the  case  of  rated  occupiers :  Shean^s  ease  (a). 
Humphrys*  «£»«  (6)  overrules  Moore* e  ease  (e). 

ff.  Smythe  and  P.  Keogh^  in  support  of  the  claim. 

It  is  necessary,  when  reading  that  55th  section,  to  remember  there 
is  a  property  qualification,  and  for  that  qualification  no  payment  of 
rates  is  necessary,  but  that  payment  is  essential  for  a  rated  occupKf. 
If,  by  the  return  of  the  clerk  of  the  union,  it  appear  the  claimant  had 
been  a  rated  occupier  for  twelve  months  and  has  paid  rates,  it  is 

(a)  5  Jr.  Com.  Law  Bep.  51.  (h)  8  Ir.  Jar.  73. 

(c)  7  Ir.  Jur.  59. 


BTENE8 
CA8B. 
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sufficient  prima  facie  evidence  of  his  being  entitled  to  be  placed  on  M.  T.  1856. 
the  list.  The  production  of  that  register  is  sufficient,  and  it  was  so 
decided  in  Moort^s  case.  The  two  parts  of  the  55th  section  must 
be  read  together ;  the  exception  in  the  section  is  to  prevent  the  old 
register  alone  being,  as  to  a  rated  occupier,  prima  facie  evidence. — 
[Baix,  J.  You  call  on  us  to  expunge  the  second  proviso  of  that 
65th  section ;  I  do  not  think  the  report  of  the  judgment  in  Moore's 
case  quite  accurate.] — Sheane^s  case  differs  from  the  present,  for 
there  only  one  of  the  two  documents  here  was  relied  on.  His  being 
on  the  register  for  the  previous  year  is  prima  facie  evidence  of  his 
being  entitled  to  register. — [Ball,  J.  Sheam^s  case  is  distinguish* 
able,  because  the  second  document,  namely,  the  parliamentary  regis- 
ter, was  not  produced ;  it  is  not  an  authority  against  you. — Moore  J. 
The  Legislature,  by  the  55th  section,  were  dealing  with  the  old  regis* 
try  as  well  as  with  the  lists  of  the  clerk  of  the  union ;  and  that  section 
provides  that  every  person  registered  under  the  old  Act  shall  be 
prima  facie  entitled  to  be  on  the  list,  but  it  would  not  prove  9^  prima 
facie  case  of  occupation ;  then  the  second  part  of  the  section  provides 
that  the  list  returned  by  the  clerk  of  the  union  shall  be  prima  facie 
evidence  of  occupation. — ^Kbooh,  J.  The  list  returned  by  the  clerk 
of  the  union  is  prima  facie  evidence  of  the  person  being  there,  and 
the  return  is  prima  fade  evidence  of  his  title  to  be  on  the  register.] — • 
The  list  is  not  a  duplicate  list. — [Ball,  J.  Is  it  not  a  duplicate  of  the 
register  of  the  previous  year?] — ^It  is  of  a  different  date,  and  that  is 
important  on  the  subject  of  payment  of  rates. — [Greene,  B.  The 
appearance  of  the  name  on  the  list  as  an  elector  is  prima  facie  evi- 
dence of  his  right,  but  that  provision  does  not  extend  to  a  person 
claiming  as  occupier,  unless  he  produce  the  other  document]-^Pre- 
cisely ;  the  claimant  for  a  county  qualification  can  produce  no  other  list 
than  the  register  of  voters«^[MooRE,  J.  The  second  proviso  in  the 
65th  section  is  a  re-enactment  of  what  is  in  the  earlier  part  of  the 
section;  the  old  register. la  evidence  of  everything  except  of  his 
being  a  rated  occupier  of  sufficient  value ;  then  the  return  is  evidence 
that  he  was  the  occupier ;  but  is  the  link  of  continued  occupation 
broken  ?] 
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M.  T.  1856.       Napier  replied. 

v..^. '*         The  effect  of  Mooters  ease  would  be  to  strike  out  of  the  sectioo 

the  words  "  tenant  or  owner."  No  doubt,  in  the  case  of  a  rated 
occupier,  these  documents  are  evidence  as  to  everything  except  the 
character  of  the  occupation,  whether  as  tenant  or  owner.  Now  bj 
the  interpretation  clause  of  the  1  &  2  Vie^  c.  66  (Poor-law  Act), 
''occupier"  includes  every  person  in  the  immediate  use  or  enjoyment 
of  any  hereditaments  rateable  under  the  Act,  whether  corporeal  or 
incorporeal,  and  the  Poor-law  valuators  rate  every  occupier ;  bat 
this  Registration  Act  does  not  say  every  rated  occupier  shall  ha?e 
the  franchise.  The  Poor-law  clerk  cannot  say  who  is  a  tenant  or 
owner,  and  hence  the  necessity  of  documents  to  prove  it.  There 
is  no  evidence  here  to  prove  Byrne  is  tenant  or  owner ;  the  doco- 
menta  are  satisfactory  enough  to  prove  the  rating  and  payment  of 
the  rates ;  but  they  do  not  furnish  the  character  of  the  occupation, 
and  unless  the  Barrister  is  satisfied  the  claimant  is  occupier,  and  has 
paid  his  rates  as  tenant  or  owner,  he  is  to  expunge  the  name.  It  is 
an  occupation  franchise  that  is  necessary,  not  an  occupation  such  as 
a  man  may  possess  as  ancillary  to  his  duties  as  clerk  in  a  bank.  In 
Moore's  ease  it  was  admitted  the  Poor-law  document  was  not 
enough  ;  does  then  the  second  document  eke  out  the  claimant's  case, 
and  establish  his  right  as  tenant  or  owner? — [Ball,  J.  Skeane^s 
ease  decides  that  the  return  of  the  clerk  of  the  union  was  not  prinu 
facie  evidence  of  the  character  of  the  occupation ;  but  the  parlia- 
mentary register  was  not  in  evidence  in  Sheane's  case;  does  it 
therefore  afford  prima  facie  evidence  of  the  character  of  the  occu- 
pation of  the  previous  year  ?  If  so,  would  it  not  be  assumed  that 
that  character  of  occupation  still  continues  ?] — That  register  mi^t 
be  evidence,  independent  of  the  proviso  in  the  55  th  section. — 
pS^EOoH,  J.  Suppose  the  section  out  of  the  way,  would  not  the  occu- 
pation and  payment  of  rates  be  some  evidence  of  the  claimant  being 
either  tenant  or  owner  ? — Moore,  J.  If  you  wished  to  prove  him 
owner,  could  you  not  do  so  by  showing  his  occupation,  without 
producing  all  his  title-deeds  ?] — The  statute  confers  a  right  by  certain 
evidence  ;  the  lists  only  furnish  evidence  as  to  a  rated  occupier,  and 
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other  things  must  be  proved  Munde,  and  therefore  we  submit  the  M.  T.  1656. 
decision  of  the  Barrister  should  be  reversed. 


Ball,  J.,  delivered  jadgment. 

We  are  all  of  opinion  that  the  ruling  of  the  Barrister  was  right, 
and  we  hold  this  on  the  authority  of  Moore's  case.  Sheatu^s  ecue 
is  not  affected  by  this  decision.  In  Moore's  ease^  the  facts  were 
similar  to  the  present,  and  though  it  is  somewhat  difficult  to  reconcile 
a  portion  of  the  judgment  as  reported,  yet  we  think  the  decision 
sound.  If  in  the  present  case  we  were  not  to  hold  that  a  prima 
facie  case  was  established,  there  could  be  no  such  thing  as  a  prima 
fade  case  made  out  for  a  rated  occupier  to  be  registered.  The 
Legislature  in  some  way  or  other  left  the  claimant  to  make  out  a 
prima  facit  case,  and  the  only  mode  of  so  doing  was  by  the  return  of 
the  clerk  of  the  union,  and  the  list  of  registered  voters ;  the  first 
affords  prima  facie  evidence  that  the  claimant  has  been  rated  at 
£12,  and  had  been  in  occupation  of  the  premises  for  twelve  months 
previously ;  and  the  second  affords  evidence  that  the  claimant  had 
been  previously  registered ;  and  it  so  appearing,  the  presumption  of 
law  applies,  that  the  requisites  which  were  necessary  to  place  him 
on  the  previous  register  still  continue  to  exist  ;*a  state  of  things  once 
existing  must  be  presumed  to  continue  until  the  reverse  be  shown  ; 
and  it  lay  upon  the  objector  to  prove  that  Byrne  was  disqualified. 
In  Sheane*s  ease,  the  parliamentary  register  was  not  given  in  evi- 
dence, and  there  were  no  means  there  furnished  of  ascertaining  the 
character  of  occupation  of  the  claimant 

■ 

Jackson,  J. 

The  claimant  must  show  he  was  a  rated  occupier ;  and  this  he 
dpes  by  the  list  of  the  union  clerk :  but  in  addition,  he  must  prove  he 
was  tenant  or  owner ;  and  this  he  does  by  the  production  of  the 
register  of  the  year ;  and  that  previous  state  of  things  being  thus 
shown  to  exist)  the  presumption  is,  it  continued. 

GrBBENS,  B. 

The  difficulty  I  felt  was  created  by  the  56ith  section ;  but  the 
VOL.  6.  53  L 
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M.  T.  1856.  meaning  of  it  is  that,  except  as  to  rated  ocenpierB,  the  regiater  duU 
be  evidence ;  as  to  them  another  proof  is  necessary,  and  that  18 
furnished  by  the  clerk  of  the  union's  list,  showing  the  claimant  has 
paid  his  rates.  Neither  document  alone  is  sufficient,  but  the  two 
taken  together  make  out  the  title  of  the  dumanU 

Moors  and  Ksooh,  J  J.,  concurred. 

Decision  affirmed^— no  costs. 


MORPHY'S  CASE. 


Dec,  10. 


A  daimfint  to  This  was  an  appeal  from  the  decision  of  the  Revising  Barrister 

be    inflerted        -    .      .  i      <•  m    i 

upon  the  list  of  of  the  borough  of  Tralee. 

Srough^V^^       Edward  Morphy  claimed  to  have  his  name  inserted  upon  the 

OT^^'  ^^  list    of  voters  for  the  borough  of  Tralee,-  as  a  rated  occupier 

houses  in  sue-  ^f  j^jg  ^^^  tenements  rated  at  £8  and  upwards.      Within  the 
cession,      had 

been  rated  for  period  prescribed  by  13  &  14  Fiu;.,  c.  69.  he  served  a  notice  of 
the   last    rate  *'  r  .^ 

made  in   the  daim,  whereby  he  claimed  to  be  inserted  upon  said  list  as  the 

borouffhonthe 

4th  of  March  occupier  of  two  houses  in  succession,  one  being  the  house,  offices  and 

of  the  houses,  yard,  No.  12,  and  the  other  being  the*  house  and  yard  No.  28,  in 

other ;  another  Denny-street  in  said  borough.     Claimant  had  been  rated  for  the  last 

S^  rated  for  ^^  made  in  the  borough,  on  the  4th  of  March  1866,  for  one  of  said 

^ovii^^Held  ^^^^^>  ^"^  °^^  ^^^  ^^  other.    A  notice  of  objection  having  been 

that  it  was  not  gerved  upon  him,  and  the  service  of  same  proved,  the  Banisto 
necessaiy  that  *^  '  r        ^ 

the    daimant  called  upon  the  claimant  to  establish  his  right  to  be  placed  on  the 
should    have  o  *^ 

been  rated  for  list.    The  claimant  contended  it  Was  not  necessaiy  for  him  to  be 

both     houses, 

and   no   rate  rated  for  both  houses;  that  he  had  been  rated  for  one.  and  pud  aD 

having    been 

strack  in  the  rates  for  the  house  originally  occupied  by  him;  that  a  person  named 

cession,  he  was  McCarthy  had  been  rated  for  the  house  occupied  by  the  claimant 

^^tered^  as  ^^  succession ;  that  the  claimant  became  tenant  to  said  house  firom 

being  in  sno- 

oesfive  occupation  of  qualified  premises. 
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the  25th  of  Marbh  last,  but  did  not  occupy  it  until  the  Ist  of  May ;  M.  T.  1856. 

that  no  rate  had  been  struck  in  the  borough  since  the  4th  of  March     v^^-^v ' 

mobpht's 
last,  and  that  he,  the  claimant,  having  paid  all  rates  payable  by  him,        case. 

was  entitled  to  be  placed  on  the  list. 

It  was  contended  by  the  objector  that  the  claimant  should  have 
been  rated  for  both  houses;  and  that  although  the  law  did  not 
require  that  he  should  be  rated  for  both  houses  for  a  period  during 
which  he  might  have  occupied  both  concurrently,  yet  that  it  was 
absolutely  necessary  that  he  should  be  rated  for  both,  in  order  to 
confer  upon  him  an  inchoate  right  to  exercise  the  elective  fran- 
chise; and  that  when  he  found  his  name  was  ^  not  upon  the  books 
as  a  rated  occupier  of  the  house  occupied  by  him  in  succession, 
he  should,  under  the  110th  section  of  13  &  14  Ftc,  c.  69)  have 
applied  to  the  guardians  of  the  union  to  be  rated ;  and  that  although 
the  said  Francis  McCarthy  might  have  been  rated  for  the  said  house, 
that  it  was  not  inconsistent  with  the  intention  of  the  Act  that  the 
names  of  tWo  different  parties  should  appear  on  the  rate  at  the 
same  time,  and  that  it  did  not  matter  that  no  rate  had  been  made 
daring  the  time  of  claimant's  occupation.  The  Barrister  was  of  this 
latter  opiinion ;  and  the  claimant  not  having  been  rated  for  the  house 
held  in  succession,  and  not  having  complied  with  the  requirements 
of  the  110th  section,  he  expunged  his  name  from  the  list.  Several 
objections  depended  on  the  same  point,  and  the  appeals  were  con- 
solidated. 

J.  C,  Lotory^  Lane  and  Napier^  for  the  appellant,  referred  to 
sections  5,  7  &  110  of  13  &  14  Vic,  c.  69,  and  cited  Seill^s 
ease  (a), — [Eeoqh,  J.  The  words  of  the  7ih  section  are  precise 
and  plain : — **  That  the  premises,  in  respect  of  the  occupation  of 
**  which  any  person  shall  be  entitled  to  be  registered  in  any  year, 
**  &c.,  shall  not  be  required  to  be  the  same  premises,  but  may  be 
**  different  premises  occupied  in  immediate  succession  by  such  per- 
''son,"  such  person  having  paid  all  the  poor-rates  '*  which  shall 
*'  have  become  payable  from  him  in  respect  of  aU  such  premises 

(a)  2  Ir.  Com.  Law  Bep.  560. 
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M.  T.  1656.  '<  80  occupied  by  him  in  sacoesnon."— Jackson,  J.    To  yield  to  the 

Exeh.  Cham, 

*»    y^     objectioD  would  be  to  repeal  that  section.] 
mobfht's 

CASE. 

Neligan  and  Sir  C  O^Loffhlen^  contra. 

Reii^^s  ease  is  distinguishable  from  this,  because  it  ioTolred  the 
question  whether  a  man  seeking  to  register  for  two  sets  of  premises 
should  include  both  in  hb  notice  of  daim,  and  whether  the  cl«m 
there  made  was  sufficient  in  point  of  time.  The  claim  here  is 
grounded  on  this ;  should  the  claimant  have  had  his  name  inserted 
on  the  rate  for  the  time  beiug,  and  for  the  premises  out  of  which 
he  seeks  to  be  registered  ?  There  is  nothing  in  that  7th  section  to 
do  away  with  the  requirements  of  the  5th  section,  and  the  wording 
of  the  110th  section  is  peculiar. 

Ball,  J. 

The  5th  and  7th  sections  are  to  be  read  together.  We  must 
reverse  this  decision  of  the  Barrister,  but  we  give  no  costa. 


REARDON'S  CASE. 


Dee.  10. 


Four  brothm  This  was  an  appeal  from  the  decision  of  the  Revising  Barrister 
were  rated  m 

respect  of  pre-  of  the  borough  of  Tralee. 

miaes  in  the 

borough    of         Edward  Reardon  claimed  to  have  his  name  inserted  in  the  list 

Tnlee,  Bt  the 

annnal  ralne    of  voters  for  the  borough  of  Tralee,  as  a  joint-rated  occupier  of 

of  £55.  Under        .  i^.i^^rvn 

their  father^s    &  house,  store  and  yard  in  such  borough.    The  premises  were 

^eswm^de^  rated  at  the  net  annual  value  of  £55,  and  the  claimant,  witk 

▼iBed  to  one  of 
the  brothers, 

not  the  cbumant,  subject  to  charges  for  the  other  three.  After  his  death,  the  four 
brothers  oontinned  bnsiness  under  the  <^d  style  of  their  father's  firm,  and  alD,  except 
one,  oocnpied  the  premises,  and  were  snpported  oat  of  the  profits  of  the  firm.  There 
were  no  articles  of  partnership,  nor  did  it  appear  that  the  daimant  was  entitled  to  a 
share  in  the  profits^— ffeitf,  that  the  claimant  did  not  jointly  occupy  in  the  character 
of  tenant  or  owner,  and  was  not  entitled  to  be  registmd  as  a  jomt  oociqder  of  the 
premises. 
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his  brothers  Daniel,  John  and  Joseph,  was  rated  for  the  same.  M.  T.  IB56< 

The  four  brothers  carried  on  trade  under  the  firm  of  Nicholas     ^-^^ 

Heardon  &  Sons^  and  their  bank  account  was  kept  in  the  name  case. 
of  Daniel  Reardon  &  Co.  Daniel  was  the  eldest  brother.  Their 
father  made  a  will,  demising  the  house,  store  and  yard,  which 
were  held  under  a  lease  for  lives  renewable  for  ever,  to  Daniel, 
subject  to  charges  for  the  three  other  brothers.  The  four  brothers 
continued  the  business  since  their  father's  death,  under  the  title 
of  Nicholas  Reardon  &  Sons ;  they  all  occupied  and  resided  on 
the  premises,  and  were  supported  out  of  the  profits  of  the  estab- 
lishment ever  since,  with  the  exception  of  Joseph.  No  deed  of 
partnership  was  executed  fixing  the  profits  or  losses  to  which 
each  was  entitled  or  liable.  All  bills  of  exchange  were  accepted 
in  the  name  of  the  firm,  and  the  four  brothers  assisted  in  the 
business.  The  lease  of  the  premises  was  legally  vested  in  Daniel, 
and  the  claimant  and  his  two  younger  brothers  were  not,  by  any 
deed,  legally  entitled  to  a  participation  in  the  profits  ;  but  the 
names  of  the  four  brothers  were  embarked  in  the  concern,  and 
if  the  value  of  the  premises  and  concern  were  lessened,  the  claimant 
and  the  younger  brothers  would  have  to  bear  the  loss  propor- 
tionately. Two  years  ago  an  arrangement  was  made  between 
Daniel  and  his  two  brothers,  Edward  and  John,  that  the  pro- 
fits and  losses  should  be  equally  shared  between  them;  that 
agreement  was  only  for  one  year.  The  claimant  would  not  state 
he  was  entitled  to  a  share  of  the  profits. 

It  was  objected  that  the  claimant  was  neither  tenant  or  owner, 
within  the  meaning  of  the  13  &  14  Fife,  c.  69 ;  but  the  Barrister 
held  that,  as  to  electoral  rights,  a  strict  legal  title  was  not  ne- 
cessary— ^the  question  being,  not  whether  the  claimant  had  a  right 
to  occupy,  as  owner,  but  whether  he  did  actually  occupy,  in  the 
character  of  owner  ?  and  he  placed  his  name  on  the  list. 

Jn  C.  Lowry^  against  the  claim. 

Daniel  was  the  legal  owner  of  the  premises.  Edward,  the 
claimant,  had  only  a  charge  under  the  will  on  the  premises,  and 
occupied  them  in  respect  of  those  charges;  but  that  is  not  occu- 
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M.  T.  1856.  pying  jointty  as  tenant  or  owner.    The  occupation  was  in  fact 
>— -^^-^z     because  tbe  charges  were  not  paid  off.    There  were  no  articles 
CASE         ^^  partnership,  and,  when  the  term  ended,  the  premises  reverted 
to  the  owner. 


Sir  C  (yLogUen  and  NeUgan^  contra. 
This  is  a  question  of  fact  submitted  to  the  Ck)urt^  not  of  law, 
and  ought  not  to  be  entertained. 

Ball,  J.  The  case  states  the  brothers  are  not  co-partners ;  then 
by  whom  is  the  business  carried  on  ? 

Keogh,  J.    Certainly  not  by  the  claimant. 

MooBB,  J.    He  is  not  in  possession  of  the  premises  as  partner. 

Per  Curiam. 

This  name  must  be  struck  off  the  list. 


OLPHERTS'  CASE. 


Dee.  lO. 


A  notice    of  This  was  an  appeal  from  the  decision  of  tbe  Assistant  Barrister  of 

objection    to 

the  name    of  Sligo.    At  the  revision  of  the  list  of  persons  entitled  to  vote  in 

lowed  the  form  the  election  of  a  Member  for  the  borough  of  Sligo,  an  objeotioD 

§iileB,No.  15,  ^<^  inaAQ  to  the  name  of  Francis  Olpherts  being  retained  on  tbe 

Fie    c.  69,  ^^  ^^*  ^^'  ^^  persons  so  entitled  to  vote.   Olpherts  claimed  to  have 

obj^lTto^  his  name  inserted  on  the  list^  in  respect  of  being  rated  in  the  list 

"  ?r  ^f  ^^^tba  ^^  ^  ^^^  occupier  of  a  house  and  premises  rated  at  the  net  aannal 

horon^^h  of  ^alue  of  £8»  within  the  borough ;  and  the  name  was  in  the  list 

Sligo.     Meldf 

BDfficient,  No.  11,  published  by  the  Town-clerk  on  11th  of  August  1856. 
althongh  the  '^                   "^                                                              ® 
register  of  to-  The  notice  of  objection  was  in  this  form  :— 
ters  in  the  bo- 
rough of  Sligo  "No.  15 — ^Notice  of  objection..— To  Mr.  Francis  Olpherts^  Moont- 
18  made  np  ,               -,.. 
fiom  three  se-  sbannon,  bligo. 

^^Qg^        ^        "I  hereby  give  you  notice  that  I  object  to  your  n^me  being 
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'*  retained  on  the  list  No.  11,  of  persons  entitled  to  vote  in  the  M.  T.  1856. 
**  election  of  a  Member  for  the  borongh  of  Sligo.  ^ ' 

OLFHBRTS' 

"  Dated  this  Idth  day  of  Angnrt  1856.  CASS^. 

^'  Michael  Gkthin,  Oldmarket-street,  Sligo, 

"  On  the  list  of  Toters  for  the  borough  of  SKgo." 

The  name  of  Michael  Grethin  and  his  place  of  abode,  subscribed 
to  the  notice,  were  in  his  handwriting,  and  a  written  notice,  to  the 
like  effect,  and  similarly  signed  and  subscribed,  was  duly  served  on 
the  Town-clerk  by  Gethin.  The  register  of  voters  for  the, borough 
of  Sligo  is  made  up  from  three  separate  lists  of  names-— ond  list  of 
occupiers  of  lands,  tenements  and  hereditaments  situate  within  the 
borough,  rated  at  the  net  annual  value  of  £8  and  upwards;  one 
list  of  persons  on  the  freeman's  roll  for  said  borough ;  and  one  other 
list  of  persons  claiming  to  have  their  names  inserted  in  the  list  of . 
persons  entitled  to  vote  in  the  election  of  a  Member  for  said  borough 
in  respect  of  the  occupation  of  lands,  tenements  and  hereditaments, 
situate  within  the  borough,  rated  at  the  net  annual  value  of  £8 
or  upwards,  within  said  borough  j  which  lists  are  made  out  according' 
to  the  forms  in  the  schedule  B  to  13  &  14  Ftc,  c.  69»  and  therein 
respectively  numbered  7,  9  and  11,  and  which  Usts  are  made  out 
and  published  every  year,  by  the  Town-clerk  of  the  borough,  pur- 
suant to  the  statute;  and  the  register  for  each  year  is  composed 
of  the  names  of  the  voters  which,  on  revision,  are  retained  or 
inserted  in  the  said  lists  Nos.  7  and  9,  in  each  year.  Upon  the 
list  No.  7,  and  upon  the  existing  register  of  the  borough,  the  name 
of  the  objector,  with  his  place  of  abode,  appeared.  It  was  contended 
that  the  notices  of  objection  were  insufficient,  and  that  they  ought 
to  have  specified  upon  which  of  the  said  lists  of  voters  the  objector*s 
name  was  entered.  The  Barrister  overruled  this  preliminary  objec- 
tion, and  required  it  to  be  proved  that  Francis  Olpherts  was 
entitled  to  have  his  name  inserted  in  the  said  list  of  voters.  No.  7 ; 
and  that  not  being  done,  he  refused  to  insert  the  name  on  said  list, 
and  expunged  it  from  the  list  of  claimants.  No.  11. 

The  question  for  the  opinion  of  this  Court  was,  whether  the 
above  notices  of  objection,  served  by  the  said  Michael  Grethin,  were 
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M.  T.  1856.  or  were  not  eufficient  in  law  to  call  upon  the  said  Francis  O^hoti 
^^-^v ''   to  prove  his  title  to  have  his  name  inserted  in  the  said  list  of  oocc- 

CASE.  P»«"  ? 

Several  other  names  were  refused  insertion  in  the  list  No.  7,  on 
the  same  ground,  and  were  expunged  from  list  No.  1 1 ;  and  aoeord- 
ingly  a  consolidated  appeal  was  lodged. 

Hemphill  and  J,  C.  Lowry^  for  the  appellant. 

The  notice  of  objection  is  bad,  because  it  should  have  specified 
whether  the  objector's  name  was  on  the  list  7  or  11,  in  order  that 
the  person  objected  to  may  know  if  he  be  qualified  to  object: 
13  &  14  Ftc,  c.  69,  ss.  33  and  36.  That  latter  section  introduces 
new  machinery ;  it  directs  that  the  objector  shall  give  a  notice  of 
objection,  according  to  the  form  No.  14  in  schedule  B  to  the  Act 
annexed,  to  the  Town-clerk ;  and  shall  also  give  a  notice  to  the 
person  objected  to,  according  to  the  form  No.  15  in  the  said  sdie- 
dule.  Although  there  may  be  but  two  lists  in  the  borough,  the  Act 
of  Parliament  contemplates  the  possibility  of  three  lists,  and  then 
can  be  no  such  thing  as  the  list  of  voters,  until  these  three  lists  are 
revised  by  the  Barrister. — [Keooh,  J.  The  form  of  the  notice 
of  objection  is  the  same  as  given  by  the  schedule.] — The  foot  note 
to  the  schedule  intimates  that  the  objector  should  specify  the  olgee- 
tion  on  which  he  rests,  and  the  list. — [Moobe,  J.  Can  anything 
be  plainer  than  the  words  of  the  statute,  which  says  the  notice  may 
be  "  according  to  the  form  No.  14  in  the  said  schednle  B,  or  to  the 
like  effect  ?  "  Here  the  objector  has  followed  the  form  litdlrally.-* 
Jackson,  J.  The  point  is  not  arguable ;  you  call  on  us  to  repeal 
the  Act  of  Parliament] — The  analogous  English  Act,  6  Fie,  c  18^ 
s.  17,  prescribes  a  somewhat  similar  form,  and  yet,  a  notice  pur- 
suing it  was  held  bad :  Tudhall  v.  Toum-clerk  of  Bristol  (to).— 
[Gbbene,  B.  In  that  case,  it  was  altogether  a  false  description  wu 
given ;  he  was  said  to  be  of  the  parish  of  Clifton,  whereas  it  was 
on  the  list  for  the  city  of  Bristol  his  name  appeared. — ^Ebogh,  J. 
He  was  described  as  of  a  parish,  whereas  he  should  have  been 
described  as  a  freeman.—- Moobx,  J.    There  was  no  miadeao^lioa 

(a)  5  M.  &  G.  5. 


COMMON  LAW  REPORTS.  425 

here.] — There  was  no  deseription  here  at  all ;  he  might  have  heen  M.  T.  1 856. 
on  any  list.  In  Eidsforeh  v.  Farrer(a),  Wilde,  C.  J.,  says :— •<  It  is    ^J^:^^^ 
**  not  enough  to  say  that  the  notice  is  so  framed  that  the  required        cask 
**  information  may,  with  more  or  less  difficulty,  be  obtained  else* 
«•  where :  "  TudkaU  y.  The  Town^lerk  of  Bristol  {b). 


David  Lynch  and  Gore  Jones^  contra,  were  not  called  on. 

Baix,  J. 

We  are  of  opinion  that  the  decision  of  the  Barrister  was  right, 
and  must  be  affirmed,  with  costs.* 

(a)  4  C.  B.  9.  (6)  5  M.  &  G.  5. 


FITZGERALD'S  CASE. 


Dee.  10. 


This  was  an  appeal  from  the  decision  of  the  Assistant  Barrister  of  A  claimant 

senred  notice 
the  county  of  Waterford.  to  ragister  as 

n   jE50    freo- 

Tbe  Clerk  of  the  Peace  of  the'  county  of  Waterford  objected  to  holder*  with- 

the  name  of  Robert  Stephen  Fitzgerald,  whose  name  appeared  as  a  specification  of 

claimant    in    respect  of  property   situated  within   the  barony   of  estate^— JJeW 

Decies-within-Drum.     On  reading  the  notice,  the  Barrister  rejected  ^^  J^^  ^^ 

o  ^  J  scnption  was 

the  claim,  and  struck  out  the  name,  on  the  ground  that  the  notice  sufficient. 
was  insufficient,  and  that  the  Clerk  of  the  Peace  could  noi,  from 
such  notice,  ascertain  the  nature  or  character  of  the  freehold  men- 
tioned in  the  notice ;  holding  that  under  the  head  **  nature  and 
amount  of  qualification "  (where  the  claimant  does  not  state  him- 
self to  be  seised  in  fee),  he  is  bound  to  set  out  distinctly  and 
particularly  the  nature  of  the  title  he  has  to  the  property.  The 
Barrister  ruled  therefore  that  the  notice  was  insufficient  and  bad, 
and  struck  out  the  name  'of  Robert  Stephen  Fitzgesald  from  the 

list  of  claimants. 

VOL,  6.  54  L 
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VITZOEB- 
CA8B. 


M.  T.  1856.       The  notice  of  claim  was  as  follows  :-^ 

Exeh.Ckam, 

^*  Barony  of  Deeie8-witliin-Dnim.«-To  the  Clerk  of  the  Peace  of 

the  county  of  Waterford. 

**  I  hereby  give  you  notice  that  I  claim  to  have  ray  name  inserted 

*^  in  the  list  for  this  barony,  of  voters  for  the  county  of  Waterford, 

*'  and  that  the  particulars  of  my  place  of  abode  and  qualification  are 

"  stated  in  the  columns  below. 
"  Dated  the  Slit  dsyof  Jidy  1856. 

(Signed)    '*  {toBBBT  Stephbn  Fitzobbald." 


Chrifltian-iuune  and  Surname  of 
the  Claimant,  at  fall  length. 

PLu»of 
Abode, 

Nature  and 
amount  of 

Townland 

or 

Denominitioo. 

Robert  Stephen  Fitzgerald 

Tonghal 

£50  Freehold 

Coolnacallf. 

ClemenU  and  Horace  Fitzgerald  appeared  for  the  claimant 
They  referred  to  Hiichint  v.  Brown  (a) ;  18  &  14  Vie^  c  6il, 
s.  27,  schedule  A,  9. 

Ko  Counsel  appeared  against  the  claim. 

Per  Curiam. 

The  claimant's  description  is  quite  sufficient ;  his  name  therefore 
must  be  put  on  the  register. 

(a)  1  Lnt.  328. 


JDeclO. 


FITZPATRICK'S  CASE. 


A  notice  of  This  was  an  appeal  from  the  decision  of  the  Assistant  Barrister  for 
objection  _  _. 

which  de.  the  county  of  Dublin. 

lector  as  «of       ^  person  named  Henry  Smith,  whose  name-  was  on  the  list  of 

pUwTbdnB  voters  of  the  county  of  Dublin,  objected  to  the  name  of  Jsmes 

now  on   £e 

register  of  voters  for  the  county  of  D., "  is  roffident 
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Fitzpatrick  being  retained  on  the  list  of  voters.     The  notice  of  M.  T.  1856. 
objection  was  in  the  following  form: —  *     ^  * 


tt 


Barony  of  Upper-cross. — To  James  Fitzpatrick,  of  Old  Momnt- 

pleasant 
"  Take  notice  that  I  object  to  your  name  being  retained  on  the 
**  list  of  the  barony  of  voters  for  the  county  of  Dublin. 
*<  Dated  this  13th  dayof  Angnst  IQ5^ 

(Signed)        **  Henbt  Sbhth,  of  Williams'-plaoe, 
"  Being  now  on  the  register  of  roten  for  the  oonn^  of  Dublin," 

The  notice  was  duly  served  on  James  Fitzpatrick.    The  entry  of 
the  name  of  Henry  Smith  on  the  reg^ter  was  as  below : — 


No.  prefixed  to 
each  name  on 
the  Kegitter. 

Christiaiirname 

and  Surname  of 

each  penonon 

the  BegiBter,  at 

foil  length. 

Flaoe  of  Abode. 

Nature  of  Qoali- 
fication. 

Townland  or 

Denomination, 

Street,  Lane,  &c 

1320 

Henzy  Smith ... 

WiUiams'.pUee 

X50  Freehold 

• 

Great  Newtown. 

James  Fitzpatrick  was  then  requested  by  the  Barrister  to  prove 
he  was  entitled  on  the  20th  of  July  last  to  have  his  name  inserted 
on  the  list  of  voters ;  but  he  declined  doing  so,  alleging  that  the 
notice  of  objection  was  insufficient  to  apprise  him  of  the  place  of 
abode  of  the  objector,  and  bad  in  law.  It  was  proved  that  there 
were  three  places,  at  least,  of  the  name  of  Williams'-plaee  in  the 
BaiAe  county,  viz.,  one  in  the  barony  of  Coolock,  containing  twenty 
houses,  another  near  New-street,  in  the  barony  of  Upper-cross,  con- 
taining thirty  houses,  another  near  Glasthule,  in  the  barony  of 
Rathdown.  The  objector  resided  at  Williams'-place  near  New<> 
street.  The  Barrister  was  of  opinion,  and  decided,  that  the  descrip- 
tion in  the  notice  of  objection  of  the  place  of  abode  of  the  objector 
was  insufficient  in  law,  and  retained  the  name  of  James  Fitzpatrick 
on  the  register.  If  the  Court  should  be  of  opinion  that  the  descrip^ 
tion  of  the  place  of  abode  of  the  appellant  in  the  notice  of  objection 
is  sufficient  in  law,  the  name  of  James  Fitzpatrick  was  to  be  ex- 
punged  from  the  register. 


FITZ- , 

fathick's 

CASS. 
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M.  T.  1866.       Exham  and  Napier^  for  the  appellant.     . 

JEtfch.  Cham,  «..i.i«.  . 

w^v~«^  The  proper  description  of  the  objector  is  as  he  appears  on  the 

Patrick's    ^^^^  ^^  voters:  13  &  14  Vie.^  c.  69i  schedule  A,  form  12. — [Baix,  J. 
CASS.        Following  the  description  in  the  schedule  is  sufficient ;    we  wiH 
hear  the  other  side.] 

Hamill  and  T,  (yHagan^  contra. 

The  mere  addition  of  WiUiams'-place  to  an  objector's  name  can- 
not be  held  sufficient     WiUiams'-place  may  be  in  Dublin  or  CotIl 
— ^[Ball,  J.    The  ^orm  used  is  the  same  as  given  in  schedule  A, 
No.  12;  and  you  say  that  is  not  sufficient] — ^The  residence  of  the 
objector  should  be  stated  with  specific  certainty;    that  schedule 
requires  certainty  of  situation  as  well  as  of  identic :  Gadsbjf  v. 
Warburian  (a). — [Jackson,  J.     Does  not  the  objector  refer  you 
to  the  register  of  voters,  where  you  can  get  further  informatioo 
if  you  require  it  ?] — The  register  cannot  be  called  in  aid  to  eke 
out  an  insufficient  notice :  WooUeU  v.  2>am>  (&).-— [Ball,  J.  Here 
the  objector  describes  himself  as  of  the  list  of  voters. — ^Mooas,  J. 
Williams'-plaoe  is  described  as  in  the  barony  of  Upper-cross. — 
Ball,  J.     One  Judge  might  hold  that  description  of  the  barony 
sufficient,   another  Judge  might  take  a  different  view ;  but  it  b 
a  matter  of  fact  for  the  Barrister  to  decide  and  say  whether  or  not 
the  description  i^  sufficient.     Your  objection  to  the  notice  is  that 
it  is  insufficient  in  point  of  law.] — ^If  the  place  of  abode  be  stated 
in  a  reasonable  way,  and  sufficient  for  the  purppses  required,  it  u 
enough ;  but  the  objector  is  not  .to  describe  himself  as  he  pleases. 
True,  that  literaUy  the  Act  of  Parliament  is  complied  with ;   but 
is  that  description  '*  Williams'-place  '*  enough  ? — [Ball,  J.    If  the 
claimant  could    have  '  shown  he  was  misled  by  insufficiency  of 
description,  it  would  be  an  answer  to  the  objection ;   yon    must 
show  you    were   misled.-— Jackson,  J.    The  notice  complies  with 
the  Act  of  Parliament. — Moobk,  J.    It  specifies  the  place  d  abode ; 
the  Barrister  must,  firom  the  notice  and  the  other  facts,  draw  his 
own  conclusion,  and  he  has  decided  on  the  abstract  question  that» 
in  point  of  law,  the  notice  was  insufficient.] 

(a)  1  Lut.  136;  S.  C,  7  M.  &  6.  11.        {b)  1  Lut  607 ;  S.  O,  4  C.  B.  115 
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JExehm  Chanu 
We  are  all  agreed  that  whatever  might  have  been  the  reault      ^ .^ — ^ 

of  the  Barrister  deciding  on  the  question  of  fact,  he  has  not  done  Patrick's 
so,  but  has  decided,  as  a  point  of  law,  that  this  notice  pursuing  case. 
the  Act  of  Parliament  is  insufficient.  If  that  form  of  notice  have 
been  strictly  complied  with,  we  cannot  hold  that  the  objector  has 
not  done  what  the  Act  requires.  We  decide  the  case  simply  as 
a  question  of  law  referred  to  us;  we  say  nothing  as  to  the  suffi- 
ciency of  the  facts  on  which  the  Barrister  rested  his  judgment. 
We  must  reverse  the  decision. 


LUCAS'  CASE. 


Dec.  11. 


This  was  an   appeal   from  the  decision  of  one   of  the    Revising  A^beingbound 

^       .  n       ,        .         /.  -r^  ,  1.  apprentice   by 

Bamsters  for  the  city  of  Dubhn.  indenture  to  a 

The  name  of  Leonard  Lucas  appeared  on  the  list  of  persons  aeren   years, 

claiming  to  have  their  names  inserted  in  the  list  of  persons  entitled  t^^^bv  oon- 

to  be  on  the  freeman's  roll,  entitled  to  vote  in-  the  election  of  Mem-  !!"L!^'  JJl!. 

'  master,  went 

bers  for  the  city  of  Dublin.     An  objection  was  duly  made  to  the  "J*®  *^®  *"*" 

■^  '  ''  ^  ployment  of  a 

name  being  retained  on  the  said  list ;  and  the  objector  having  ap-  F^"^°  °^'  * 

neeman,  and 

peared  in  support  of  the  objection,  the  Barrister  required  it  to  be  oontinoed 

there  nntil  the 

proved  that  Leonard  Lucas  was,  on  the  20th  of  July  18M,  entitled  expiration  of 

his  apprentice* 

to  have  his  name  inserted  on  the  said  list  of  voters.    It  was  proved  ship.    There 

was  no  transfer 

by  an  entry  in  the  freeman's  roll  of  the  city  of  Dublin,  titiat  Leonard  of  the  inden- 

Lucas  was,  on  the  5th  of  September  1855,  admitted  to  his  freedom,  that  the  daim. 
and  that  he  had  resided  in  the  said  city  fi>r  six  months  previous  ^titii^to^be 
to  the  20th  of  Juiy.  «^^"«t «»' 

OfL  cross-examination,  the  claimant  stated  he  was  bound  appren- 
tice to  Mr.  Mahood,  apothecary,  a  freeman  of  the  city,  in  1847,  . 
under  indentures  of  apprenticeship  for  seven  years,  which  inden<* 
tures  were  produced,  and  upon  which  was  indorsed  a  certificate  in 
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M.  T.  1856.  the  handwriting  of  Mr.  Mabood,  in  the  words  and  figures  foUow- 

Exch.  Cham,     . 

r-^     ing  :— 

LUCAS 

CASE.  '*  ^  certify  that  Mr.  Leonard  Lucas  served  me  as  an  apprentice, 

'*from  the  17th  of  September  1847,  to  the  full  end  and  term  of 
"  seven  years.  "  Adam  Mahood, 

'M4 


There  was  no  stamp  on  the  indentures,  but  no  objection  to  the 
admission  was  on  that  account  raised  before  the  Barrister.  Leonard 
Lucas,  on  his  cross-examination,  admitted  he  had  not  remained 
the  full  term  of  seven  years'  apprenticeship  with  the  said  Adam 
Mahood  ;  but  that  he  having  attained  his  age  of  twenty-one  years, 
at  the  request  of  Mr.  Mahood  he  passed  one  year  of  his  term  with 
an  apothecary  at  Kingstown,  a  freeman  of  said  city,  and  had,  with 
his  own  accord,  with  the  knowledge  of  said  Adam  Mahood,  passed 
another  year  of  said  term  with  Dr.  Daly,  an  apothecary,  of  Henry- 
street.  It  did  not  appear  Dr.  Daly  was  a  freeman.  There  was 
no  assignment  of  the  indentures  to  either  of  these  persons.  He 
obtained  his  diploma  as  an  apothecary  from  the  Apothecaries '  EUdl 
in  Dublin,  in  1 850.  The  Barrister  was  of  opinion  that,  under  the 
circumstances,  Leonard  Lucas  was  rightly  admitted  to  his  free- 
dom, and  was  entitled,  on  the  20th  of  July,  to  have  his  name 
inserted  on  the  list  of  voters,  and  retained  his  name  on  the  list. 
If  the  Court  should  be  of  opinion  that  Leonard  Lucas  was  impro- 
perly admitted  to  his  freedom  for  the  said  city,  his  jiame  was  to  be 
expunged  from  the  said  list. 

C  R.  Barry  and  T,  O^Hagan^  for  the  appellant. 
It  was  proved  here  that  a  portion  of  the  servitude  was  to  a 
person  not  a  freeman.  The  King  y.  Inman  (a).  There  an  appren- 
tice, bound  for  seven  years  to  A,  served  him  in  his  house  between 
five  and  six  years,  and  afterwards  for  the  remainder  of  the  Uxm 
resided  in  his  mother's  house,  having  agreed  with  his  master 
that  he  should  be  at  liberty  to  work  for  whom  he  pleased,  he  paying 
«  two  shillings  per  week  to  his  master.  The  master  also,  daring  this 
term,  occasionally  gave  him  work,  for  which  he  was  not  paid ;  and 

(a)  4  B.  &  Aid.  55. 


« 

4< 
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it  was  held  that  this  was  not  a  continuance  of  the  service  to  A  for  M.  T.  1856. 

seven  years  under  the  indenture. — [Ball,  J>.     There  he  had  the     ^ULi f?' 

consent  of  his  master  to  go  to  his  mother^s  and  do  business  for 
others. — Grebnb,  B.  That  case  was  a  quo  warranto  against  the  de- 
fendant for  exercising  the  franchise;  here,  the  claimant  was  actually 
admitted.]— 2  &  3  YF.  4,  c.  88,  s.  9 ;  Smith's  ease  (a.) 

FF.  W.  Brereton  and  Hjfndmanj  contra. 

Smiths  ease  is  no  authority :  it  was  decided  by  a  committee  of 
the  House  of  Commons :  and  as  to  The  King  v.  /fiman,  it  is  enough 
to  say  that  the  facts  here  are  quite  different. — [Ball,  J.  It  is  not 
an  apprenticeship  except  to  a  freeman,  and  it  is  not  proved  that  the 
claimant  served  the  full  period  of  seven  years.] — ^It  is  not  necessary, 
in  order  to  serve  a  master,  that  the  service  should  be  rendered  in 
the  master's  house.  The  master  is  not  prevented  allowing  him  to 
go  elsewhere  to  learn  his  trade. — [Moobb,  J.  Has  he  a  right  to 
transfer  his  apprentice  to  a  man  not  a  freeman  ?] — Rex  v.  Inhabit- 
4Mnis  of  Sandhurst  (6). — [Ball,  J.  The  question  here  is  not  whether 
a  person  can  gain  a  settlement,  but  can  he  acquire  the  franchise  of  a 
freeman  by  serving  another  person,  not  a  freeman  ?] — ^In  The  King 
▼.  Inhabitants  of  Banbury  (c),  Denman,  C.  J.,  says,  p.  181 : — **  But 
the  authorities  show  that  where  a  party  has  been  bound  appren- 
tice in  one  parish,  and  expressly  permitted  by  his  first  master 
^  to  work  for  another  in  a  different  parish,  the  service  to  the  second 
*' master  is  constructively  a  service  under  the  indenture,  and  that 
the  original  binding  continues  in  force  during  the  whole  period 
of  such  service." — [ICeooh,  J.  But  the  fisicts  proved  here  render 
that  case  inapplicable. — Moobe,  J.  A  freeman  by  taking  an  ap- 
prentice, and  that  apprentice  serving  him,  confers  the  franchise ; 
but  if  your  argument  be  good,  a  person  serving  a  freeman  for  a 
single  day  might  afterwards  go  elsewhere  and  complete  his  servi- 
tude ;  this  would  lead  to  a  swamping  of  the  constituency.] 

Per  Curiam. 

The  name  of  Leonard  Lucas  must  be  expunged  from  the  list. 

id)  Bar.  &  AusL  370.  (6)  0  Ad.  ft  £1.  IdO. 

(0  5  B.  ft  Ad«  176. 
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ORPEN'S  CASE. 
Dee.  11. 


The  son  of  an  This  was  an  appeal  from   the  decision   of  one  of  the  BeTisiDg 

honorary  firee-  _       ,  ^    ,        .         -  ^  ,  *. 

man,  who  was  Barristers  of  the  citj  of  Dablin. 

created   such 

since  the  80th       The  case  stated  that  at  the  revision  held  in  Dublin,  on  the 

b^m"^^  20th  of  September  1856,  the  name  of  Charles  D.  W.  Orpen  ap. 

m^on    M  peared  on  list  No.  9,  of  persons  claiming  to  have   their  names 

snch,  and  dnly  innserted  in  the  list  of  persons  on  the  freeman's  roll,  entitled  to 

aomittea   in 


respect    of      vote  in  the  election  of  Members  for  said  city.     An  objection 
birth,    is    en-  /  j 

tided  to  be    duly  made  to  his  name  being  retained  on  the  list.  The  said  Cbaiies 

placed  on  the 

Ust  of  freemen,  D.  W.  Orpeil  is  the  son  of  Richard  J.  T.  Orpen,  wbo  was  admitted 

inaonnch    as 

he  is  an  or.  an  honoftti^  freeman   since  the   30th  of  March    1831.      Charlo 

m^  Mill*     !)•  ^-  Ofpon  was  bom  after  the  admission  of  Ricbavd  J.  T.  Orpen 

S^r      "  an  Zr^ry  free««.  «.d  atUined  his  age  of  t^nty^l\Z 

^^  ^  ^^  Y^'i  sometime  since.     He  was  duly  admitted  to  the  freedom  of  the 

c  9,  entitled  ^ 

to  vote.  ^tj-^  by  reason  of  birth,  in   the  year  1856,  and   his  name  now 


appears  on  the  freeman's  roll.  He  resides  in  the  city  of 
The  Barrister  was  of  opinion,  upon  the  construction  of  the  9th 
section  of  the  Reform  Act,  that  Charles  D.  W.  Orpen,  having 
been  admitted  to  his  freedom  by  birth,  was  entitled  to  have  his 
name  inserted  on  the  list  of  voters  for  the  city  of  Dablin,  not- 
withstanding that  his  father,  through  whom  he  claimed  by  birth, 
was  admitted  only  as  an  honorary  freeman,  since  the  SOtli  of  March 
1831.  If  the  Court  should  be  of  opinion  that  the  Barrister  was 
wrong  in  so  deciding,  the  name  of  Charles  D.  W.  Orpen  should 
be  expunged  from  the  register  of  voters,  otherwise  be  retained. 

C  R.  Bwnry,   Sir  C.  O^LoghUn    and    OBagan,  against  the 

claim. 

This  is  a  case  of  first  impression;  but  the  proviso  at  the 
end  of  the  9th  section  of  the  Reform  Act  seems  conversant  with 
the  case  : — *'  Provided  further,   that  no  persons  who,  since  the 
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**  30th  day  of  March  1831,  have  been,  or  hereafter  shall  be,  ad-  M.  T.  1856. 

Exck,  Chanu 


c< 


mitted  as  honorary  freemen,  shall  be  entitled,  by  virtue  of  such 
admission,  to  vote  or  register  as  freemen  under  this  Act."  Can 
a  man  transmit  to  his  son  a  right  which  he  never  himself  possessed  ? 
Can  a  freeman  transmit  a  greater  privilege  than  he  can  himself 
enjoy? — [Greene,  B.  The  Act  of  Parliament  does  not  deprive 
an  honorary  freeman  of  any  corporate  right,  it  merely  deprives 
him  of  a  right  to  vote.] — The  English  Reform  Act,  2  &  3  FF.  4, 
c.  46,  negatives  such  a  right ;  and  the  d2nd  section  of  that  Act  is 
analogous  to  the  9th  section  of  the  Irish  Reform  Act.-<-[MooBE,  J. 
The  earlier  part  of  that  9th  section  is  against  you ;  the  qualification 
does  not  extend  to  the  son  of  an  honorary  freeman,  though  it 
excludes  the  father^— Gbbbnb,  B.  The  prohibition  implies  that 
honorary  freemen  are  to  have  all  the  other  privileges  of  freemen, 
except  the  franchise ;  and  if  so,  he  has  the  right.of  transmitting  to 
his  son  that  which  he  has  not^-JACKSON,  J.  Honorary  freemen 
are  opposed  to  freemen  by  birth,  servitude  or  marriage,  and  the 
policy  of  the  Legislature  was  to  prevent  the  creation  of  occasional 
freemen  for  the  purpose  of  voting. — Greene,  B.  Suppose  the 
case  of  a  freeman  having  got  his  right  to  vote,  and  then  becoming 
disqualified,  how  could  that  prevent  his  son  being  a  freeman? — 
MooBK,  J.  Can  you  show  that  the  claimant  could  be  removed  by 
quo  warranto  from  the  roll  of  freemen  admitted  by  birth  ?] 

r 

Brereion  and  jS^iufman,  contra,  were  not  called  on. 

Sir  C,  OLoghkn  replied. 

Per  Curiam. 

The  decision  of  the  Barrister  must  be  affirmed. 


ORFEN8 
CASE. 


VOL,  6.  55  L 
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Dec.  U. 


Where  several 
persons  occnp/ 

{)remi8e8Joint- 
y,  some  of 
whom  were 
rated  to  the 
poor,  others 
not,  and  the 
valne  of  the 
premises,  if 
divided  by  the 
number  of  per- 
sons rated, 
wonld  eiye  the 
statutable 
qualification  to 
vote,  but,  if 
divided  by  the 
number  of  oc- 
cupiers, would 
be  too  small — 
Held,  that 
none  of  the 
occupiers  was 
entitled  to  be 
registered. 


MCDOWELL'S  CASE. 

This  was  an  appeal  from  the  decision  of  one  of  the  Revising  Bams- 
ters  of  the  city  of  Dublin.  The  case  stated  that  the  name  of  Danid 
MDowell  appeared  on  list  No.  7,  of  persons  entitled  to  vote  for 
said  city  as  the  occupiers  of  lands,  &c.,  rated  at  the  net  annual 
value  of  £8  or  upwards^  or  in  the  case  of  joint  occupiers  rated  at  a 
net  annual  value  of  such  an  amount  as,  when  divided  by  the  number 
of  such  occupiers,  would  give  to  each  a  net  annual  value  of  £8  or 
upwards.  He  was  objected  to  being  retained  on  the  list,  and  the 
Barrister  required  it  to  be  proved  he  was  so  entitled  on  the  20tli  of 
July  last  to  have  his  name  inserted  on  said  list.  The  following  is  a 
copy  of  the  entry  of  the  name  of  Daniel  McDowell  on  said  list. : — 


Christian 

and 
Surname. 

Place  of 
Abode. 

Natnieof 
Qualification. 

Description 

of  Premises 

rated. 

Rated  Talue 
of  Prunises. 

Paniel 
M'DoweU. 

2  Henrietta- 
place. 

Bated  occupier 
of  the  several 
rateable     pre- 
mises    herein 
stated. 

House,  shed  and 
yard,  2  Henri- 
etta-place. 

£9. 

Daniel  McDowell  and  a  person  named  Green  jointly  oeonpy  the 
said  premises  as  tenants  thereof.  Daniel  M'Dowell  is  alone  rated 
as  the  occupier  of  the  premises  under  the  last  rate,  for  the  time 
being,  at  the  annual  value  of  £9. 

The  respondent  also  objected  to  the  names  of  the  Rev.  WiRiam 
Walsh,  the  Rev.  Martin  Crane  and  the  Rev.  John  Lane  being  re- 
tained on  the  said  list  No.  7,  of  persons  entitled  to  vote  in  the  elec- 
tion of  Members  for  the  said  city,  and  appeared  in  support  of  such 
objection.  The  Barrister  held  that  the  notice  of  objection  served  on 
the  said  Rev.  William  Walsh  was  bad,  and  retained  his  name  on 
the  list ;  but  the  objection  being  duly  served  on  the  Rev.  M.  Crane 
and  tlie  Rev.  eJohn  Lane,  he  required  it  to  be  proved  that  they 
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were  respectively  entitled,  on  the  20th  of  July  last,  to  have  their  M.  T.  1856.'' 
names  inserted  on  said  list.   The  following  is  a  copy  of  the  entry  of     <— ^'y..  »/ 
the  names  of  the  said  persons  on  the  said  list : — 


GA6E< 


Christian 

and 
Surname. 

Place  of 
Abode. 

Nature  of 
Qualification. 

Description 

of  Premises 

rated. 

Rated  value 
of  Premises. 

Rev.  William 
Walsh,    ^ith 
Bevs.  Martin 
Crane      and 
John  Lane. 

15  Jobn-8t. 
West. 

Rated  occupiers 
of  the   several 
premises  rated. 

Chapel- 
House, 
15  John-st. 
West. 

£30. 

The  Rev.  Dr.  O'Connor,  the  Rev.  Patrick  Pentony  and  the  Rev. 
John  Walsh  jointly  occupy  the  said  premises  as  tenants  thereof, 
together  with  the  said  Revs.  William  Walsh,  Martin  Crane  and 
John  Lane.  The  names  of  the  last  three  mentioned  gentlemen  only 
appear  on  the  last  rate  for  the  time  being.  The  rating  is  £30.  These 
cases  depended  on  the  same  decision  as  that  of  Daniel  McDowell. 

The  Barrister  was  of  opinion  that  where  premises  in  any  city  are 
jointly  occupied  by  more  persons  than  one,  as  tenants  thereof,  that, 
in  order  to  entitle  any  one  or  more  of  such  persons  to  have  his 
name  inserted  in  the  list  of  voters  as  a  rated  occupier  of  such 
premises,  it  is  necessary  that  the  annual  value  of  the  premises 
appearing  on  the  rate  should,  in  the  words  of  the  32nd  section,  and 
also  of  Form  7,  Schedule  B,  of  the  Parliamentary  Voters  (Ireland) 
Act,  be. of  such  an  amount  as,  when  divided  by  the  number  of 
occupiers,  would  give  to  each  such  occupier  a  net  annual  value 
of  £8  or  upwards,  and  that  where  there  is  a  discrepancy  between 
the  number  of  persons  occupying  as  tenants  and  the  number  of 
persons  rated,  that  the  calculation  should  be  made  as  was  done 
in  Alexander's  case(a)y  by  dividing  the  annual  value  of  such 
premises  by  the  number  of  occupying  tenants,  and  not  by  the 
number  of  persons  rated.  In  the  above  cases  he  made  the  calculation 
on  the  above  principle ;  and  as  the  rating  was  not  sufficient  to  give 
each  of  the  occupying  tenants  the  net  annual  value  of  £8,  he 
expunged  the  names  of  the  above  mentioned  persons  from  the  list 

(a)  5  Ir.  Com.  Law  Rep.  45. 
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M.  T.  1866.  of  voters.  -Against  this  deciBion  the  appeal  was  entered  as  a  oon 
Exch.  Cham,        ...       . 

« V— *^     solidated  one. 

m'bo  well's 

CASE. 

C.  R.  Barry  (with  him  Sir  C.  O^Loghlen  and  Cffagam),  for 

the  appellant. 

The  question  here  is,  whether  the  Barrister  should  divide  bj  the 
numher  of  persons. occupying  or  hj  the  rate?  By  13  &  14  Fie, 
c.  69,  8.  6,  a  joint  tenant  la  an  occupier,  and  if  he  be  solely  rated  he 
complies  with  all  the  requisites  of  the  section.  It  says,  when  any 
lands,  &c^  ^*  shaU  be  jointly  occupied  by  more  persons  than  one,  as 
*^  tenants  or  owners  thereof,  and  such  persons  shall  be  rated  in  auch 
''  rate  as  last  aforesaid  jointly  in  respect  of  such  premises,"  eaeh 
of  such  persons  shall  be  entitled  to  vote,  ^*  in  case  the  net  annual 
*'  value  of  such  premises,  as  appearing  on  such  rate,  when  divided 
**  by  the  number  of  persons  rated  jointly  in  respect  thereof,  shall 
'*  give  a  net  annual  value  of  £8  or  upwards  for  each  of  such  perBon% 
**  but  not  otherwise.'* — [Ball,  J.  He  is  not  found  a  joint  tenant ; 
he  may  or  may  not  be  so  in  point  of  law. — ^Esoqh,  J.  Suppose 
the  two  persons  named,  neither  would  have  the  franchise,  how  then 
can  the  omission  of  one  from  the  rate  give  the  other  the  franchise  ?] 
— There  is  no  inquiry  to  be  made  of  the  other  parties  in  occupation 
who  are  not  named  in  the  rate-book.  The  33rd  section  speaks  of 
"  several  such  rated  joint  occupiers."  The  29th  section  of  2  Wi  4, 
c  45,  is  the  analogous  section  with  the  6th  section  of  the  Irish  Act, 
and  is  identical,  save  in  the  last  clause,  where  the  words  are  *'in 
respect  of  the  premises  so  jointly  occupied,"  instead  of  ^  rated 
jointly ;"  arising  from  this,  that  the  rate  is  the  test  of  qualification 
in  Ireland,  occupation  in  England.  There  is  a  difference  between 
the  omission  of  a  name  and  the  insertion  of  a  name,  and  it  has  been 
decided  that  the  poor-rate  in  Ireland  is  not  a  charge  in  reepbd 
of  the  premises,  but  a  liability  on  the  person  in  respect  of  occupying 
the  premises :  Guardians  of  Limerick  Union  v.  White  (a).  Bnt 
Meylef's  ease^  as  reported  in  8  Ir.  Jur^  p.  74,  is  conclusive  on  the 
point  of  joint  occupiers. — [Ball,  J.  That  case  decides  that  if  there 
be  other  persons  in  occupation,  claiming  the  franchise,  they  must  be 

(a)  2  Ir.  Com.  Law  Bep.  6S0. 
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rated  occupiers. — Moore,  J.    The  object  of  13  &  14  Vie,  was  to  M.  T.  1856. 

create  a  coDstituency  having  a  particular  value  of  property. —      ^^^I^,.^..^' 

Keooh,  J.    Your  construction  of  the  Act  would  give  the  franchise 

to  the  house,  not  to  the  occupier.     Would  jou  say,  if  eight  cabins 

were  jointly  occupied  by  eight  persons,  one  of  whom  was  rated 

for  the  entire  at  a  valuation  of  £8,  he  would  be  entitled  to  be 

put  on  the  register?] — We  say  the  qualification  is  given  to  the 

person  on  whom  is   thrown  the   burden   of   the  poor-rate  ;    the 

medium  of  representation   is  the   poor-rate,   and  the  Legislature 

presumes  that  the  man  who  is  to  represent  the  property  is  the 

man  who  pays  the  rate. — [Jackson,  J.      That  would  not  fulfil 

the  object  of  the  Act,   which  was  to  have  a  certain  amount  of 

property  represented. — Moore,  J.    Your  argument  would  give  the 

franchise  to  the  place,  not  to  the  occupier,  whereas  the  spirit  of 

the  Act  is  to  attach  it  on  individuals.] — If  the  Legislature  intended 

that  all  the  occupiers  should  be  rated,  why  change  the  phraseology 

of  the  Reform  Act  ? — [Bali^  J.     The  value  of  the  premises,  and 

not  the  rating,  is  in  England  the  test,  whereas  in  Ireland  it  is 

the  rating,  and  not  the  value. — Moore,  J.     The  rate-books  are 

by  the  108th  section  made  conclusive  evidence,  as  to  value,  for 

the  purposes  of  the  Act. — Ball,  J.     The  words  in  the  6th  section 

are,  *'  and  such  persons  shall  be  rated  in  such  rate  as  last  aforesaid, 

jointly  in  respect  of  such  premises.*' — Greene,  B.     The  Legislature 

assumed  that  all  persons  jointly  occupying  should  be  jointly  rated. 

—Jackson,  J.    Your  view  of  the  statute  would  put  on  the  registry 

persons  possessing  no  interest  or  qualification,  against  the  policy 

of  the  Act,  which  was  to  give  the  franchise  to  persons  having 

a  substantial  qualification.] — ^It  is  not  unreasonable  for  a  person 

who  takes  on  himself  the  burden  of  the  rate,  to  claim  the  right 

to  register ;  if  there  were  one  hundred  occupiers,  and  one  occupier 

was  omitted  from  the  rate,  that  would  disqualify  the  whole,  if  the 

other  view  be  correct. — [Moore,  J.     Certainly  not;  for  if  the 

sum  at  which  they  are  rated  be  sufficiently  large,  they  might  all 

qualify. — ^Exooh,  J,     Suppose  parties  combine,  and  select  some 

one  person  as  their  representative,  how  could  that  be  corrected 

on  the  rate-book?] — The  Poor-law  Act  gives  an  appeal  to  any 
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M.  T.  1856.  person  aggrieved ;  and  one  person  maj  appeal. — Keogh,  J.  You 
-  .  \  ,  ^  seek  to  insert  in  the  6th  section  the  words  **as  oocnpier  lated 
either  severallj  or  jointly  with  others."  The  Legislature  never 
intended  to  give  the  franchise  to  a  locality. — ^Moobe,  J.  Or  to 
give  a  double  constituency.] — The  33rd  section  uses  the  woirdi 
"  as  the  rated  occupiers,  or  one  of  several  such  rated  joint  occnpien» 
of  lands,"  &c — [Ksooh,  J.  You  read  the  words  "such  rated 
joint  occupiers"  as  '*such  joint  rated  occupiers." — Ball,  J.  As 
if  the  word  "  occupier "  were  the  same  as  "  rated  occupier." — 
Jackson,  J.  The  variations  in  the  different  modes  of  expression 
in  the  Act  show  how  difficult  it  would  be  to  put  your  construction 
on  it,  against  its  plain  policy.] — The  Legislature  contemplated  a 
contribution  to  the  burden  of  poor-rate;  that  is  evident  from 
the  111th  section.^ — [Ball,  J.  That  section  says  no  person  shall 
be  entitled  to  be  registered  who  has  received  relief  under  the 
Poor-law  Acts;  and  yet  your  argument  would  give  him  a  vote 
representing  property.~--JACK80ir,  J.  Although  the  Act  almost 
expressly  says  the  franchise  shall  be  given  to  a  substantial  person, 
not  a  pauper.] — The  form  of  the  precept  of  the  Clerk  of  the  Peace 
to  the  Town-clerk,  No.  4,  in  Schedule  B,  also  uses  the  words 
<*  as  the  rated  occupier,  or  one  of  several,  rated  joint  occupiers." — 
[Ball,  J.  That  but  follows  the  words  of  the  33rd  section.] — We 
rely  strongly  on  the  judgment  of  Penkefatheb,  B.,  in  Me^ierU 
ease^  as  reported  in  6  /r.  Jur^  p*  74;  and  though  thai  report  is 
not  the  same  as  in  5  /r.  Com,  Law  Rep.^  p.  60,  we  think  either 
report  aids  our  view. 

Brereion  and  Hyndman,  contra. 

Li  MeyUf^s  case  the  question  now  before  the  Court  did  not  arise ; 
but  the  objection  there  made  was  that  the  persons  claiming  did  not 
bold  as  tenants  or  owners,  there  having  been  a  lease  of  the  premises 
out  of  which  they  claimed,  made  to  trustees  who  were  not  in  ooeo- 
pation.  The  value  of  one  house,  in  that  case,  divided  by  the 
number  of  occupiers,  gave  a  sufficient  qualification  to  each  claimant, 
and  so  did  the  value  of  the  other  house  to  the  actual  occupiers. 
The  mistake  in  the  report  in  the  Jurist  is  putting  joint-occupier  for 
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joint-tenant  in  Pennefather's,  B*,  judgment;  for  the  Court  onlj  M.  T.  1856. 

.  _      ,       Exch.  Cham, 
intended  referring  to  persons  jointly  liable  for  the  rent  with  the     v...^^/.^-^ 

persons  who  were  rated  occupiers^  It  does  not  follow  that  if  one  case. 
co-tenant  be  omitted  from  a  rate,  the  other  tenants  are  disfranchised. 
The  108th  section  states  that  the  rate-books  are  conclusive  as  to 
value  of  the  house,  but  not  to  the  value  of  a  joint  occupation. — 
[Bau<»  J.  Is  there  anything  in  the  Poor-law  Act  making  it  com- 
pulsory on  all  occupiers  to  be  rated  ?] — We  read  the  6th  section 
of  13  &  14  Vic^  c.  69)  as  framed  in  accordance  with  the  Poor-law 
Acty  that  every  occupier  is  rateable,  that  is,  occupiers  who  by  law 
are  rateable :  1  &  2  Ftc.,  c.  66,  s.  89 ;  Alexander's  case  (a). 

Sir  Colman  O'Loghlen  replied. 

Ball,  J.,  delivered  judgment. 

This  case  has  received  a  good  deal  of  discussion,  and  we  are  of 
opinion  the  decision  of  the  Barrister  was  right.     The  Legislature, 
in  passing  that  6th  section  of  13  &  14  Ptc,  c.  69,  had  in  contem- 
plation the  existing  Poor-law  Act,  which  declares  that  every  occu- 
pier is  liable  to  be  ^ted,  and  it  is  the  duty  of  the  Poor-law  officer 
to  see  that  every  occupier  is  rated.      Then  the  5th  section  of 
13  &  14  Vic.  provides  that  every  male  person  of  full   age  who 
shall  occupy^  as  tenant  or  owner,  premises  rated  for  the  poor-rate, 
at  a  net  annual  value  of  £8  or  upwards,  shall  be  entitled  to  vote ; 
and  then  the  6th  section  provides,  ''that  when  any  lands,  tene- 
''  ments  or  hereditaments,  shall  be  jointly  occupied  by  more  persons 
*'  than  one,  as  tenants  or  owners  thereof,  and  such  persons  shall  be. 
**  rated  in  such  rate  as  last  aforesaid,  jointly  in  respect  of  such 
<<  premises,  each  of  such  persons  shall,  &c.,  be  entitled  to  vote,  &c., 
''in  case  the  net  annual  value  of  such  premises,  as  appearing  on 

such  rate,  when  divided  by  the  number  of  persons  rated  jointly 

in  respect  thereof,  shall  give  a  net  annual  value  of  £8  or  upwards 
"  for  each  of  such  persons,  but  not  otherwise*'*  It  thus  deals  with 
the  case  of  there  being  more  occupiers  than  one,  jointly  in  posses- 
sion of  the  premises;  and,  it  being  the  law  that  every  occupier 

(a)  5  Ir.  Com.  Law  Bep.  46. 
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M.  T.  1856.  should  be  rated,   it  gives  the  qualification  to  every  such  }(mi 

w-^lv ''    occupier,   rated  jointly,  in  case  the  net  annual  value  of  the  pre- 

mi^^y  CIS  appearing  on  the  rate,  when  divided  by  the  number 
rated  jointly,  shall  give  a  net  annual  value  of  £S  or  upwards  for 
each  of  such  persons.    That  is  the  plain  and  obvious*  meaning  of 
the  6th  section ;  to  hold  otherwise  would  be  to  give  the  franchise, 
in  many  cases,  to  persons  whom  the  Legislature  never  contemplated 
enjoying  it.     It,  in  fact,  would  give  an  occupier  a  vote,  though  he 
might  not  have  the  requisite  amount  of  qualification.      It  is  con- 
tended that  Meylef's  cote  concludes  the  present;  and  a  varianoe 
in  the  report  of  the  judgment  of  my  Brother  Pennnsfathkb^.  in 
the  5  Ir,  Com.  Law  Rep.y  p.  60,  and  8  Jur,^  p.  74,  has  been 
referred  to ;  but  on  looking  at  both  reports,  and  recalling  to  mj 
recollection  the  facts  of  that  case,  I  am  quite  satisfied  that  the  point 
we  are  now  ruling  did  not  arise  there.     The  question  in  M^le^i 
ccue  was  not  whether  certain  persons,  who  were  not  rated  and 
jointly  occupied,  could  give  the  franchise  to  others  who  were  rated. 
Something  resembling  that  point  did  arise ;   but  it  was  not  the 
point  decided.    The  observations  attributed  to  my  Brother  Pe5- 
NEFATHEB  in  the  report  in  the  Jurist^  if  accurate,  are  eztra-jadicial; 
but  Mr.  Brereton  has  given  a  reasonable  solution  of  the  diffienlly 
suggested  by  that  reported  judgment,  namely,  that  as  Baron  P^ehkb- 
FATHEB  was  dealing  with  the  objection  of  certain  persons  being 
jointly  liable  with  those  rated  to  the  payment  of  head-rent*  that  M^ 
instead  of  the  words  ^' joint  occupiers,"  the  words  ^^ joint  tenants'* 
be  read,  the  passage  will  be  quite  consistent.    It  therefore  does  not 
at  all  interfere  with  our  judgment  in  the  present  case,  and  therefore 
the  decision  of  the  Barrister  must  be  affirmed. 
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H.  T.  1857. 
Queen's  Bmch 


ALEXANDER  MOORE 

V, 

THE  BELFAST  <&  BALLYMENA  RAILWAY  COMPANY. 

(Queen's  Bench.) 

Jan.  20. 


Harbison,  on  behalf  of  the  defendants,  moved  that  the  interlocutory  a  pLiintiff, 
judgment  marked  in  this  cause,  on  the  20th  instant,  be  set  aside,  Bailwar  Corn- 
on  the  grounds  that   same  had  been  irregularly  marked,  and  in  ofX^'ascar. 
contravention  of  the  provisions  of  the  Common  Law  Procedure  Jh^\rJ^f 

Amendment   Act  (Ireland),   1853,  inasmuch    as  no  notice  of  the  rommona  wid 

^  '''  plBuit  on  the 

issuine  of  the  writ  of  summons  and  plaint  in  this  cause  wiis  given  secretazyofihe 

Company,  and 

in  the  Dublin  Gazette  and  in  one  of  the  local  newspapers  where  withont  giying 

notice  of  action 

the  secretary  of  the  defendants  resided,  as  required  by  the  provisions  in  the  Dublin 

Gazette,    and 

of  the  said  statute;  nor  was  any  affidavit  of  such  notice  made;  and  one  of  die  local 

newsnaneFB 
that  the  time  within  which  the  defendants  were  entitled  to  file  their  marfcedtjadg- 

appearanoe  and  defence  had  not  yet  expired ;  and  for  the  costs  of  ^^  defend 

4v;_  «^^*;-.«  within  the 

this  motion.  rtatutable 

The  summons  and  plaint  was  dated  3rd  of  January  1857,  and  ^^'^^ 

served  on  the  5th  January,  and  complained  that  the  defendants  being  ^^  proceed- 

ingwaBirregUp- 

common  carriers  for  hire,  the  plaintiff,  on  &C.,  caused  to  be  delivered  hur,  and  £at 

the  135Ui  see- 
to  the  defendants,  and  they  received  as  such  carriers,  certain  goods  tion  of  the 

Companies 
of  the  plaintiff,  to  be  carried  from  Belfast  to  Ballymena,  and  there  Clauses  Act, 

to  be  delivered  by  the  defendants  to  the  plaintiff,  for  certain  hire ;  sernce  on  the 

yet  they  did  not  deliver  the  said  goods,  though  the  plaintiff  offered  Oraapa^tobe 

to  pay  for  same,  and  kept  same  for  seven  days  after  their  arrival  ^^'  rewwS^ 

at  Ballymena.    The  affidavit  of  the  secretary  of  the  Railway  Com-  ^  the  Pro<». 
'  •^  •'  dure   Amend- 

pany  stated  they  had  a  good  defence  on  the  merits  ;  that  no  notice  ™®°^  Act, 
^  J  ^  ^  1853 .    and 

of  the  issuing  of  the  writ  in  this  cause  had  been  published  in  the  therefore,  be- 
fore   marking 
Gazette^  or  local  papa's,  as  required   by  the  statute;  and  being  jud^ent 

against  a  Rail- 
way Company, 
it  is  necessaxy  to  give  notice  in  the  Gazette  and  one  of  the  local  newspapers  of  the 
issuing  of  the  writ  of  snmmons  and  plaint, 

VOL.  6.  56  L 
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BAJLLTMENA 
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H.  T.  1847.  advised  that  it  was  not  necessary  to  file  a  defence  until  the  ex- 
_  --  -^     piration  of  twelve  dajs  after  the   publication  of  said  notice,  no 
defence  was  filed.  That  on  the  20th  of  January,  he,  for  the  fint  time, 
BELFAST      heard  interlocutory  judgment  had  been  marked  by  the  plaintiff  on 
that  day,  and  submitted  that  same  was  quite  irregular.     Another 
RAILWAY,     affidavit  was  made  by  the  attorney  of  the  defendants,  to  the  effect 
that  he  searched  the  files  of  the  Dublin  Gazeiie,  on  the  20th  of 
January,  from  the  1st  of  January  to  that  time,  and  that  notice 
of  this  action  had  not  been  published  therein ;  and  that  having  made 
inquiries  in  the  Gazette  ofiice,  he  was  informed  that  no  such  notice 
had  been  brought  for  insertion,  and  on  the  20th  instant  found  that 
no  affidavit  of  publication  had  been  lodged  in  the  office  of  marking 
judgments,  nothing  but  the  usual  affidavit  of  service,  and  that  the 
Master  had  allowed  judgment  to  be  marked  without  publication. 

Harrison^  for  the  motion. 

The  question  rests  on  the  32nd  and  33rd  sections  of  the  Common 
Law  Procedure  Amendment  Act  (Ireland),  1863.  The  32nd  section 
directs  that  service  of  the  writ  of  summons  and  plaint  shall  be 
efiected  either  by  delivery  of  a  copy  of  such  writ  to  the  defendant 
in  person,  if  practicable ;  and  in  other  cases,  where  it  appears  that 
the  defendant  is  personally  within  the  jurisdiction,  it  shall  be 
sufficient  to  make  service  of  the  writ  by  leaving  it  at  the  defendant's 
house  or  place  of  residence,  or  office,  &c.,  with  the  wife,  child, 
father,  mother,  brother  or  sister  of  the  defendant,  or  with  any 
servant  or  clerk  of  the  defendant,  being  above  the  age  of  sixteen 
years,  &c. :  and  the  33rd  section  provides  that  service  of  any  such 
writ  of  summons  and  plaint,  issued  against  a  Corporation  aggregate, 
may  be  efiected  either  by  delivery  of  a  a>py  of  such  writ  to 
the  Mayor  or  head  officer,  in  person,  or  to  the  Town-clerk, 
treasurer,  or  secretary  of  such  Corporation,  &c ;  and  if  any  such 
defendant  shall  not  appear,  and  take  defence  according  to  the  exi- 
gency of  such  writ,  in  due  time  after  such  service  thereof  upon 
affidavit  made  as  thereinafter  provided,  of  such  personal  service  of 
such  writ,  and  of  the  publication  of  the  notice  thereinafter  provided, 
it  shall  be  lawful  for  the  plaintiff  to  proceed  as  thereinafter  provided: 
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provided  always,  that  in  all  such,  cases  a  sufficient  notice  of  the  H.  T.  .1857. 
issuing  of  the  writ  shall  be  given  in  the  Dublin  Gazette^  and  in  one     ^--^    — ^ 
of  the  local  newspapers  of  the  county,  city  or  district  in  which  the 
defendant  or  defendants,  or  the  officer  or  agent  to  be  served,  shall     Belfast 
reside ;  the  days  for  filing  an  appearance  and  defence  to  run  in  «  ajxtmena 
such  case  from  the  day  of  the  publication  of  such  notice  in  the     kail  way. 
Gazette  or  newspaper,  whichever  shall  be  the  latest     The  96th 
section  of  this  same  Act  provides  for  the  case  of  no  defence  being 
filed  within  the  time  specified ;  that  on  plaintiff  filing  an  aftdavit 
of  service  of  the  writ  of  summons  and  of  the  notice  of  filing  and 
certificate  of  no  defence,  he  may  sign  judgment :  and  the  99th  section 
says  it  shall  be  the  duty  of  the  Master,  before  he  permits  any  such 
judgment  to  be  marked,  to  see  that  a  proper  affidavit  of  the  service 
of  the  writ  of  summons  and  plaint  has  been  filed,  and  that,  according 
to  such  affidavit,  service  of  such  writ  has  been  effected  in  the  manner 
prescribed  by  the  Act.     It  will  be  argued  that  the  Lands  Clauses 
Consolidation  Act,  8  &  9  Fife,  c.  16,  is  not  repealed  by  the  Pro- 
cedure Act ;  but  it  is  so  impliedly  as  to  service :  Macnamara  v.  The 
Watefford  and  Limerick  Railway  Company  (a). 

2>.  M^Causlandy  contra. 

We  say  this  service  of  the  secretary  was  regular.  Railway  Com- 
panies have  particular  codes  and  regulations,  and  the  Companies 
Clauses  Act  and  Lands  Clauses  and  Railways  Clauses  Acts  provide 
for  their  management.  Service  may  be  made  on  Railway  Companies 
by  serving  the  secretary:  8  &  9  Ftc,  c.  16,  s.  135 — *' Any  summons 
**  or  notice,  or  any  writ  or  other  proceeding  at  Law  or  in  Equity, 
'*  requiring  to  be  served  upon  the  Company,  may  be  served  by  the 
^'same  being  left  at  or  transmitted  through  the  post,  directed  to  the 
*'  principal  office  of  the  Company,  or  one  of  their  principal  offices, 
''where  there  shall  be  more  than  one,  or  being  given  personally 
«( to  the  secretary  ;  or,  in  case  there  be  no  secretary,  then  by  being 
*'  given  to  any  one  director  of  the  Company."  A  siQiilar  provision 
is  in  the  Lands  and  Railways  Clauses  ^Acts.  Now  has  that  mode 
of  service  been  repealed  by  the  37th  or  39th  aections  of  the  Pro- 

(a)  8  It.  Jut.,  C  P.,  125. 
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H.  T.  1857.  oedure  Act? — [Pebum,  J.  Your  argament  is,  thai  as  to  toy 
Other  CompaDy  save  a  Railway  Company,  notice  in  the  GauUt 
mast  be  given,  but  that  it  is  not  necessary  in  the  case  of  a  Railway 
Company. — Crampton,  J.  Do  Railway  Companies  come  under  the 
words  '* Corporation  aggregate,"  in  the  Procedure  Act?] — ^Unlm 
that  section  of  the  Companies  Clauses  Act  be  repealed  by  the 
Procedure  Act,  the  judgment  is  regular. — [Levrot,  C.  J.  The 
Master  of  the  Court,  by  the  99th  section  of  the  Prooednre  Act,  csa 
only  act  on  evidence  of  proceedings  under  that  Act.] — ^It  would  be 
sufficient  even  if  service  had  been  made  through  the  Post-office,  or 
oo  a  director  of  the  Company,  for,  on  an  affidavit  of  that  fact, 
the  officer  would  be  obliged  to  mark  judgment. 

Havrisan  replied,  referring  to  the  19th  section  of  the  Procedure 
Act  1868,  providing  that  all  statutes  relating  to  actions,  &c^  not 
hereby  repealed,  or  inconsistent  with  the  provisions  of  this  Act^ 
should  apply ;  and  argued  that  the  135th  section  of  the  Companieft 
Clauses  Act  was  quite  inconsistent  with  the  Procedure  Act. 

Lbfbot,  C.  J. 

This  Common  Law  Procedure  Amendment  Act  was  intended  to 
affect  all  individuals  and  public  bodies;  and  it  would  be  singular 
if,  with  that  intention  in  view,  the  Legislature  omitted  to  provide 
lor  so  important  and  numerous  a  class  as  Railway  Companies.  The 
Procedure  Act  deals  with  proceedings  against  all  persons  and  Com* 
panics ;  and  the  Master,  before  he  permits  the  marking  judgment,  is 
to  inquire  if  the  preliminaries  required  by  the  ^Procedure  Act  have 
been  complied  with ;  that  an  affidavit  of  service  has  been  filed,  and 
that  the  service  has  been  effected  in  the  manner  prescribed  by  the 
Act:  he  can  only  ju^e  of  that  by  the  enactments  of  this  Act 
Tnough  therefore  there  be  not  a  direct  rqieal  of  the  seetioii  of 
the  Companies  Clauses  Act  referred  to  by  the  Procedure  Act,  yet, 
so  ftr  as  that  provision  is  inconsistent  with  the  Procedure  Acl, 
it  is  repealed.     Tfna  judgment  must  be  set  aside,  with  costs.. 
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H.  T.  1857. 

Queen's  Beach 


ALEXANDER  v.  GODLEY. 

*  Jan.  22,  80. 

This  was  a  special  case  stated  for  the  opinion  of  this  Court.    It  A,  br  his  will, 

'^  dated  the  2l8t 

Stated  that  the  Earl  of  Mountcashell,  by  lease,  bearing  date  the  of  November 

1832,   rodting 
2nd  of  March  1816,  demised  to  Earl  O'Neill  the  lands  of  Claggan,  that  he  was 

seised   in  fee- 
for  the  lives  of  the  said  Earl  O'Neill,   his  brother,   afterwards  simple  of  oer- 

Viscount  O'Neill,  and  Henry  O'Hara  and  the  survivor  of  them,  and  also  of  the 

or  for  the  term  of  thirty-one   years,   whichever  should  longest  ffeJ*™^certSn 

continue,  subject  to   the   rent   and  covenants   therein.  and^^tha"t**he* 

That  after  the  execution   of  said  lease,  Earl  O'Neill  planted  "^^   desirous 

of  settung  and 

a  large  number  of  trees  on  said  lands,  and  duly  registered  same,  disposing    of 

his    unsettled 

in  pursuance  of  the  statutes  in  that  behalf.  and    other 

estates,    de- 
That  Earl  O'Neill,  being  so  seised  of  said  lands,  and  of  other  vised  to  tms- 

extensive  estates,  and  being  indebted  in  divers  sums,  part  of  which  lands  of  which 

18   Still  unpaid,   on  mortgage   and   judgments  affecting   the  said  |q  fee.simple 

freehold  estates,  of  which  he  died  seised,  and  indebted  in  divers  ^A_^  .^ 

'  '  reversion    in 

simple  contract  debts,  which  were  all  paid  during  the  lifetime  of  SSi     ^totM^' 

Viscount  O'Neill,  duly  made  his  will,  dated  the  21st  of  November  *™^    ^  ,^}^ 

''  estate  and  m. 

1832;  whereby,  after  reciting  that  he  was  seised  in  fee-simple  of  ^^^^^  hi  said 

estates  respec- 

the  lordships  and  territories  of  the  Largess  and  Braid,  and  manors  tivelj,    upon 

certain    tmsts 

of  Gashell  and  Buckna,  and  that  by  the  will  of  his  father,  John  therein  named; 

^  and    by     a 

Visconnt  O'Neill,  dated  the  12th  of  March  1796,  the  said  Viscount  oodidl,    re. 

devised  to  trustees  therein  named,  their  heirs  and  assigns,  the  had  purchased 

lordships,  territories,  manors,  &c.,  of   Montamedy  and  Feevagh,  ^ol^'^  an^ 

had  converted 
leaseholds  into  freeholds,  he  specifically  devised  the  same,  and  such  as  he  should 
thereafter  purchase,  upon  the  same  trusts.  At  the  time  of  making  this  will  and 
codicil,  he  was  seised  under  a  lease  of  an  estate  for  lives. — Held,  that  that 
leasehold  interest  did  not  pass  to  the  trustees  under  the  will  and  oodidl,  but  de- 
scended upon  the  heir-at-law  of  the  testator. 

A,  in  his  lifetime,  planted  timber  trees  on  said  leasehold  estate,  and  duly  re- 
gistered the  same,  and  died  without  having  felled  the  timber,  and  was  succeeded 
by  B,  his  heir-at-law,  the  surviving  life  in  the  lease.  After  the  death  of  B,  and 
within  twelve  months  after  his  decease,  his  personal  representatives  cut  the  timber. 

Held,  that  at  Common  Law,  the  timber  was  part  of  the  inheritance  until  severed ; 
out  that  when  severed,  it  becamie  a  mere  chattel ;  and  that  under  the  Timber  Acts, 
the  tenant  not  having  felled  said  trees  during  Uie  existence  of  the  lease,  they  re- 
mained part  of  the  inheritance,  and  descended  with  the  land. 
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H.  T.  1867.  ftnd  the  manors  of  Edendutfcarcick  and  Mallaghgawa,  to  the  use 

\!l^> '      of  the  said  Earl  (testator)  for  his  life,  remainder  to  his  first  and 

other  sons  in  tail  male,  remainder  to  testator's  brother  for  life, 
OODLET.  remainder  to  his  first  and  other  sons  in  tail  male,  remainder  to 
testator's  daughters  in  tail,  remainder  to  the  daughters  of  testator'i 
brother  in  tail,  remainder  to  Marj  Anne  O'Neill  for  life,  remaioder 
to  her  first  and  other  sons  in  tail  male  (and  divers  remainders 
over),  with  ultimate  remainders  to  testator's  right  heirs  for  ever. 
That  the  ultimate  remainder  or  reversion  in  fee-simple  in  sud 
settled  estates,  expectant  on  the  determination  of  said  prior  limi- 
tations, had  descended  and  was  then  vested  in  the  siud  Earl 
O'Neill,  and  that  he  was  desirous  to  settle  and  dispose  thereof, 
and  to  settle  his  unsettled  and  other  estates  bj  his  wilL  That  the 
said  testator  devised  to  John  Gknllej  and  John  M'Neill  and  their 
heirs,  subject  to  the  term  of  600  years  therein  limited,  all  his 
lordships  and  territories,  of  which  he  was  seised  in  fee-simpk, 
and  also  the  ultimate  remainder  or  reversion  in  said  settled  estates^ 
subject  to  the  prior  limitations  in  his  father's  will,  and  all  his  estate 
and  interest  in  said  estates  respectively,  to  the  use  of  testaUnr^s  first 
and  other  sons  in  tail  male,  with  remainder  to  the  use  of  his  brother 
John  Bruce,  afterwards  Viscount  O'Neill,  for  life,  with  remainder, 
after  other  limitations  which  did  not  take  efiect,  to  the  Rev.  Wil- 
liam Chichester  for  life,  remainder  to  his  first  and  other  sons  in  tail 
male,  with  divers  remainders  over.  That  said  will  contained  a 
power  to  tenants  for  life  respectively,  when  in  possession,  to  make 
leases  for  three  lives  or  thirty-one  years;  a  power  to  tenants  for 
life  respectively  to  charge  said  estates  with  a  jointure  of  £1000 
per  annum,  and  £16,000  for  younger  children,  if  more  than  two, 
and  if  but  two,  then  with  £10,000.  That  as  to  the  trust  term  of 
600  years,  his  trustees  should  stand  and  be  possessed  of  testator^s 
fee-simple  estate  and  his  settled  estates,  when  his  reversion  in  fee 
therein  should  take  effect,  for  the  said  term  of  600  years,  to  be 
computed  from  his  death ;  upon  trust,  to  levy  and  raise  such  sums 
as  should  be  sufficient  to  pay  the  receiver's  fees  and  the  interest 
due  on  the  several  debts,  charges  and  incumbrances  affecting  the 
same,  and  apply  the  same  accordingly ;  and  upon  further  trust,  until 
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the  said  debts,  charges  and  incambrances  were  paid  off,  to  levy  H.  T.  1857* 

,       .                  ,»    ,                                     ,          «        ,          /•                      1    Queen's  Bench 
and  raise  out  of  the  rents,  issues  and  profits  thereof,  an  annual     ^-^v ' 

8um  of  £3000,  by  equal  half-yearly  payments;  and  from  time  to 
time,  as  and  when  a  particular  debt  should  accumulate,  to  pay  oodlet. 
off  any  particular  debt,  then  to  apply  the  same  in  liquidation  of 
the  principal  sums  due  on  foot  thereof,  and  also  in  liquidation  of 
such  part  of  the  simple  contract  debts  as  testator  therein  directed 
to  be  paid  out  of  his  real  estates,  in  the  event  of  his  personal 
estate  being  insufficient  for  that  purpose,  and  so  from  time  to 
time,  until  said  debts  and  charges  were  paid  off;  that  the  simple 
contract  debts  were,  if  possible,  to  have  precedence  ;  and  until  said 
reversion  in  fee  should  take  effect,  the  said  fund  and  its  accu- 
mulations should  be  entirely  applied  in  discharge  of  the  debts 
affecting  his  fee-simple  estates  and  of  his  simple  contract  debts, 
and  that  his  trustees'  receipts  should  be  valid  discharges.  That 
subject  to  the  trusts,  the  trustees  were  to  allow  the  rents  and 
profits  of  said  estates  to  be  received  by  the  persons  entitled  in 
remainder,  subject  to  said  term,  and  that  said  term  was  to  cease 
when  the  trusts  were  satisfied ;  and  in  order  to  protect  the  trustees, 
their  accounts  <were  to  be  made  annually,  and  to  be  settled  and 
signed  by  the  persons  beneficially  entitled  to  such  estates  under  the 
limitations. 

The  will  further  recited  that  testator  was  possessed  of  certain 
lands  in  the  county  of  Antrim,  held  under  the  See  of  Down  and 
Connor,  and  bequeathed  the  said  lauds  and  all  testator's  interest 
therein  to  his  trustees,  in  trust  to  pay  the  head-rent  and  renewal 
fines,  and  to  stand  possessed  of  said  lands  upon  trusts,  powers,  &c., 
similar  to  the  uses  thereinbefore  declared  of  testator's  fee-simple  and 
freehold  lands,  or  as  near  thereto  as  the  rules  of  Law  and  Equity 
would  permit. 

The  will  also  contained  a  recital  that,  by  indenture  of  the  1st 
of  October  1825,  testator  had  charged  an  annuity  of  £200  upon 
certain  portions  of  his  said  estate,  in  favour  of  Anne  Barker,  and 
by  said  will  he  ratified  said  charge,  and  gave  and  bequeathed  to  his 
said  trustees,  their  executors  and  administrators,  all  his  personal 
estate  and  effects  of  every  kind,  of  which  he  should  be  possessed 
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H.  T.  1857.  at  the  time  of  his  decease,  upon  trust  to  call  in  and  conrert  the 
' ^ '     same  into  money,  and  apply  the  same  in  dischai^ge  of  his  simple 

AI«EXANDEB 

^^  contract  debts,  so  far  as  same  would  extend,  and  of  any  legacies  be 

OODLBT.  might  bequeath  by  codicil  to  his  last  will ;  and  in  case  of  any 
deficiency  for  these  purposes,  he  charged  such  deficiency  upon  his 
real  estate ;  and  in  the  event  of  any  surplus,  it  was  to  be  applied 
by  his  trustees  in  aid  of  the  sinking  fund  before  provided ;  and  he 
appointed  John  Godley  and  John  M'Neill  executors  of  his  wiH 

By  a  codicil  of  the  20th  of  November  1832,  he  bequeathed  to 
each  trustee  £300. 

By  a  second  codicil,  of  the  3rd  of  January  1833»  he  anointed 
A.  M'Manus  a  trustee  in  place  of  John  M'Neill. 

By  a  third  codicil,  of  the  1 8th  of  January  1838,  he  appointed 
his  brather  trustee  and  executor  in  place  of  A.  M'Manns. 

By  a  fourth  codicil,  of  the  24th  of  February  1840,  reciting  he 
had  purdiased  the  freehold  of  the  bishop's  lands  mentioned  in  hb 
will,  under  the  provisions  of  the  Church  Temporalities  Act,  and 
had  also  purchased  the  Bally nagarvy  estates,  containing  1210  acres, 
and  an  island  called  Rams  Island  in  Lough  Neagh,  and  reciting  the 
different  chaises  created  by  his  will,  he  revoked  the  appointment  of 
his  brother  as  trustee,  and  appointed  James  Sanrin  in  his  place,  and 
he  devised  to  his  trustees  the  lands  mentioned  in  the  codicil,  sod 
all  the  freehold  lands  he  might  thereafter  purehase  or  acquire,  to 
the  same  uses  as  declared  by  his  will  of  his  fee-simple  estates ;  and 
he  bequeathed  to  the  trustees  any  money  he  might  have  invested  in 
the  £3  per  cent,  consolidated  annuities,  in  the  Bank  of  E#ngland  or 
Ireland,  to  go  as  a  sinking  fund  to  pay  off  sums  due  on  mortgige 
on  the  estates  to  which  he  was  absolutely  entitled,  and  particularly 
of  any  debt  secured  in  the  Largy  and  Braid,  or  any  other  of*  his 
fee-simple  estates. 

The  case  further  stated  that  £arl  O'Neill  died  on  the  26th  of 
March  1841,  and  that  probate  of  his  will  was  granted  to  his  brother, 
Viscount  O'Neill,  who  was  heir-at-law  and  sole  next-of-kin  of 
testator ;  and  that  he  entered  upon  the  receipt  of  the  rents  and  profits 
of  the  O'Neill  estates  immediately  after  his  death,  and  ako  upon 
the  receipt  of  the  rents  and  profits  of  the  Claggan  estate,  and  tfast 
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John  Godley  and  James  Saurin  accepted  the  tmsts  of  said  will.  H.  T.  1857. 

That  Henry  O  Hara,  one  of  the  cestui  que  mes  in  the  lease  of     — v- — ' 
1816,  died  during  Earl  O'Neill's  life.  Alexander 

That  Viscount  O'Neill,  on  the  9th  of  January  1854,  made  his  oodlet. 
will,  devising  the  residue  of  his  estate  and  effects,  after  certain 
specific  devises  and  bequests,  to  Henry  Alexander,  including  in 
said  residue  all  rent  and  arrears  of  rent,  and  all  timber  or  other 
trees,  to  which  testator  or  his  representatives  might  be  entitled ;  and 
he  appointed  said  Henry  Alexander  to  be  trustee  and  executor  of 
his  will. 

That  Viscount  O'Neill  died  on  the  12th  of  February  1855,  and 
that  the  said  lease  of  Claggan  determined  by  his  death.  That  upon 
his  decease,  W.  Chichester  O'Neill  entered  upon  the  receipt  of  the 
rents  and  profits  of  the  lands  mentioned  in  Earl  O'Neill's  will,  as 
tenant  for  life  thereof,  all  the  prior  limitations  in  the  will  having 
determined. 

That  within  one  year  after  Viscount  O'Neill's  death,  the  si^id 
John  Grodley  and  James  Saurin,  without  the  licence  and  against  the 
consent  of  the  said  Henry  Alexander,  entered  upon  the  lands  of 
Claggan,  and  cut  down  five  of  the  timber  trees,  of  the  value  of 
£20,  then  growing  thereon,  and  which  had  been  so  planted  on 
the  lands  and  registered  by  Earl  O'Neill,  and  sold  and  disposed 
of  the  same. 

The  question  for  the  Court  in  this  case  was,  whether,  at  the 
time  of  the  sale  and  disposal  of  the  said  trees,  as  hereinbefore 
mentioned,  the  property  therein  was  vested  in  the  said  Henry 
Alexander,  as  such  trustee  and  executor  of  the  said  Viscount 
CNeill,  or  in  the  said  John  Godley  and  James  Saurin  as  such 
trustees  of  the  will  of  the  said  Earl  O'Neill  ?  Secondly,  whether 
anch  trees  formed  part  of  the  personal  estate  of  the  said  Earl 
O'Neill? 

Harruan  and  Napier^  for  the  plaintiff. 

The  will  of  Earl  O'Neill  does  not  at  all  interfere  with  or  dispose 

of  the  lands  of  Claggan ;  it  deals  with  nothing  but  his  lordships 

and  larger  territories.     The  fourth  codicil  is  important,  but  it  deals 
vol..  6.  57  I. 
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H.  T.  1857.  only  with  the  lands  held  under  the  See  of  Down  and  Connor,  with 
QueenU  Bench 
<— -^     Rams  Island  and  the  Ballvnagarvy  estate ;  it  neither  touches  Clag- 

ALSXANDER 

i;,  gan.    The  intention  of  Earl  O'Neill  was  clearly  not  to  die  intestate, 

GOOI.ET.  as  to  any  of  his  lands ;  but  there  is  no  disherison  of  his  heir,  and 
there  must  be  express  words  to  disinherit  the  heir.  It  is  needloB 
to  cite  authority  for  that  position.  The  will  would  ordinarily  date 
from  the  publication  of  the  last  codicil;  and  the  recent  Statute 
of  Wills  does  not  affect  it :  Cole  t,  Seott  (a).  Every  will  should 
be  construed  as  if  it  had  been  executed  immediately  before  the 
death  of  the  testator,  unless  a  contrary  intention  appear. 

If,  before  Earl. O'Neill  bought  the  lands  of  Claggan,  the  trees 
were  unregistered,  they  would  pass  with  the  devise  of  the  land. 
The  Timber  Acts  were  framed  with  the  view  of  encouraging  plant- 
ing, to  give  the  tenant  of  the  lands,  who  planted,  the  benefit  of  the 
planting  as  against  the  reversioner ;  but  these  Acts  say  nothing  as 
to  the  respective  rights  of  personal  representatives  and  remunder- 
men.  The  first  Act  necessary  to  advert  to  is  9  G^*  2,  c.  7,  and 
its  recital  is  an  index  to  its  object : — "  Whereas  persons  seised  of 
^^  estates  for  life,  with  remainders  over,  have  often  improved  their 
'*  estates  by  planting  of  timber  trees ;  and  whereas  the  benefit  of 
*'  such  improvements,  by  the  laws  now  in  being,  descends  entirely 
**to  the  person  next  in  reversion  or  remainder,  without  any  con- 
'^  sideration  had  for  such  improvement,  to  the  frequent  impoverish- 
<*  ment  of  younger  children,  and  ruin  of  creditors,**  d^  It  then 
enacts,  ^  That  if  any  person  seised  of  an  estate  for  life,  or  in  tail, 
'*  with  a  remainder  or  remainders  over,  shall  in  his  lifetime  plant, 
''d^.,  in  every  such  case,  the  executor  or  executors,  administrator 
*'or  administrators  of  such  tenant  for  life,  or  tenant  in  tail,  shall 
"  be  entitled  to  the  mmety  of  such  trees,"  dSsc. ;  and  it  then  provides 
that  the  executors  or  administrators  shall,  within  one  year  after 
the  death  of  the  tenant,  have  an  inquiry  made  by  the  Sheriff,  Ac. 
Who  is  the  tenant  here?  Surely  the  person  seised  of  the  land. 
Viscount  O'Neill  was  the  last  life  in  the  lease  of  Claggan,  both 
surviving  cestui  ^ue  vie  and  tenant — [Csampton,  J.    The  questicMi 

(a)  1  HaU  &  Twelb,  477. 
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reallj  is,  who  was  the  tenant?     The  6  &  6  G.  3^  c.  17,  s.  4,  H.  T.  1857' 

enacts,  "  That  in  all  cases  where  the  expiration  of  the  term  of  the     ^ ^ ' 

''tenant  is  uncertain,  the  tenant,  paying  the  rent  and  performing 
«*  the  other  covenants  in  his  lease,  shall  be  at  liberty,  for  the  space  godlet. 
*'  of  one  year  next  after  the  expiration  of  his  term,  to  enter  on  the 
"  lands,  and  cut  and  fell  in  due  seasons  all  the  trees  so  planted  and 
''registered,  &c.;  and  where  the  expiration  of  the  term  is  certain, 
^'  the  tenant,  during  the  last  year  of  his  term,  paying  the  rent  and 
"  performing  the  covenants,  may  in  like  manner  cut  and  carry  away 
"  such  trees  so  planted  and  registered."  Then  23  &  24  G.  3,  c.  39, 
8.  3,  directs  that  if  any  tenant  incloses  ground,  containing  coppice- 
wood,  which  he  is  not  bound  by  his  lease  to  inclose,  the  tenant  shall 
have  power  to  cut,  sell  and  dispose  of  the  trees  which  shall  grow 
from  such  coppice  at  any  time  during  his  term.  Then  the  4th  section 
enacts,  that  before  inclosing  the  ground,  the  tenant  is  to  give  notice 
at  a  Quarter  Sessions  of  his  intention  to  inclose ;  and  by  the  5th 
section  a  map  of  the  ground,  and  an  affidavit  as  there  specified, 
is  to  be  lodged  with  the  Clerk  of  the  Peace,  and  filed.  Then  the  7th 
section  enacts,  ''That  any  tenant  may  sell  his  or  her  rights  title 
"  and  property  in  said  trees  or  coppices,  or  any  part  of  the  same,  to 
''any  person  under  whom  he  or  she  may  derive  mediately  or 
"immediately,  and  that  the  person  so  purchasing  shall  have  all 
"  rights,  titles  and  properties  and  privileges  therein  which  are,  or 
"  by  this  Act  shall  be,  secured  to  said  tenant."  The  8th  section 
says,  no  sale  or  transfer  of  the  trees  shall  be  good  unless  the  same  be 
in  writing,  and  signed  by  the  tenant,  attested  by  witnesses  and 
lodged  with  the  Clerk  of  the  Peace.  The  9th  section  provides 
for  the  case  of  the  term  of  the  tenant  entitled  to  the  trees  being 
uncertain,  and  provides  that  he  "shall  have  the  same  liberty,  for 
"  the  space  of  one  year  after  the  expiration  of  his  lease,  to  enter  upon 
"  said  lands,  and  to  cut,  carry  away  and  dispose  of  the  said  trees,  as 
"  if  his  lease  had  been  unexpired,  making  reasonable  compensation 
"for  damages  incurred  by  so  doing,"  &c. ;  and  the  10th  section, 
which  provides  for  the  reversioner  purchasing  the  trees,  says,  "  If 
"  the  said  reversioner  or  inheritor  shall  not  pay  to  the  said  tenant, 
"  or  to  his  or  her  legal  representcUives,  the  sum  so  awarded,"  &c. 
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H.  T.  1867.  Herbert  v.  Jameson  {a)  ifl  overraled  by  Siandish  v.  Jftupily  (6)^ 
s.«^>^ — ^  MooBE,  J.  In  Standish  v.  Murphy^  the  party  was  assignee  of  the 
whole  lease;  in  Herbert  v.  Jameson  there  was  a  sub-lease.]— Do 
ooDLsr.  the  trees  become  chattels  on  the  expiration  of  tlie  lease  ?  If  it 
be  so  held,  great  inconvenience  will  follow,  because  the  object  of 
23  &  24  6.  3  was  to  give  the  person  interested  in  the  soil  a  property 
in  the  trees.  If  on  the  personal  estate  clause  in  the  will,  the 
trees  went  to  the  trustees,  they  might  have  come  on  the  Itnds, 
and  cut  them  during  the  life  of  the  cestui  que  we  :  and  if  thej  did 
not  do  so  till  his  death,  the  trees  remained  in  the  tenant. — [CiAiir- 
TON,  J.  Does  not  the  statute  separate  the  property  in  the  trees 
from  the  property  in  the  land?] — Yes,  if  the  right  were  exerciaed: 
LifforiTs  ease  (c).  Severance  is  the  test  at  Common  Law,  and  wbj 
not  the  test  under  the  statute  ? — [Mooas,  J.  A  question  might 
have  arisen  between  the  personal  representative  of  Earl  (yNeifl 
and  personal  representative  of  Viscount  O'Neill,  if  they  had  beeo 
different  persons.] — ^We  admit  the  case  is  against  us  if  thej  be 
considered  personal  estate. 

Zatcvon  and  Joy^  for  the  trustees  of  £arl  O'NeilL 
The  lands  passed  to  the  trustees  for  the  term  of  500  yean,  ud 
the  term  was  created  for  the  payment  of  debts.  The  Earl  thoogbt 
he  had  passed  everything,  for  his  codicil  disposes  of  estates  be 
may  die  seised  or  possessed  of.  There  is  no  residuary  daose  as 
to  the  real  estate. — [Pxbrin,  J.  The  lease  may  have  been  taken 
merely  for  planting.] — It  contains  101  acres.  The  will  of  the  Earl 
was  re-published  by  the  codicil,  and  therefore  comes  within  the 
new  WiUs  Act,  because  that  codicil  bears  date  after  the  1st  of 
January  1838.  Section  26  of  that  Act  (1  Vie^  c  26)  aajs^- 
'^  That  a  devise  of  the  land  of  the  testator,  or  of  the  land  of 
^*  the  testator  in  any  place,  or  in  the  occupation  of  any  petaoo 
^*  mentioned  in  his  will,  or  otherwise  described  in  a  general  manner, 
^'  and  any  other  general  devise  which  could  describe  a  cuatomaiyi 
<*  copyhold  or  leasehold  estate,  if  the  testator  had  no  freehold  ertate 

(a)  6  Law  Sec.,  N.  S.,  92.  (6)  2  Ir.  Ch.  Bep.  964. 

(c)  1 1  Co.  Bep.  46  6. 
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*' which  coald  be  described  by  it,  shall  be  construed  to  include  the  H.  T.  1857. 

Qjueen't  Bench 
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**  customary,  copyhold  and  leasehold  estates  of  the  testator,  &C.,  or 
*^  any  of  them  to  which  such  description  shall  extend,  &c.,  as  well 
^*  as  freehold  estates,"  &c.  oodlet. 

Assuming  that  the  lands  of  Claggan  were  undisposed  of  by  the 
will.  Viscount  O'Neill,  on  the  death  of  the  Earl,  took  them  as 
special  occupant  marked  out  by  the  grant  for  the  residue  of  the 
term,  and  not  by  descent  (a).  The  Timber  Acts  abolish  and  repeal 
the  maxim  *'  quisquid  plantatur  solo,  solo  cedii" 

From  the  time  of  the  registry,  they  are  things  which  cease  to 
be  annexed  to  the  freehold,  and  things  to  which  that  maxim  cannot 
apply.  The  object  of  the  Timber  Acts  was  to  give  the  trees  to 
those  who  planted  them.  5  &  6  (r.  3,  c.  17,  in  its  recital  says: — 
*^  Whereas  it  is  equal  to  inheritors  whether  tenants  do  not  plani, 
**or  have  a  property  in  what  they  plant,  be  it  enacted,  &c., 
**that  tenants  for  lives  renewable  for  ever,  paying  the  rents  and 
**  performing  the  other  covenants  in  their  leases,  shall  not  be 
''impeachable  of  waste  in  timber  trees  or  woods  which  they  shall 
'^hereafter  plant,"  &c.  The  2nd  section  of  the  statute  gives  the 
tenant  for  life  the  sole  property  of  the  trees  planted  during  the 
continuance  of  the  term,  and  at  the  end  of  the  term  he  shall  be 
entitled  to  the  trees  or  the  value  of  them.  The  interest  of  a  tenant 
under  a  settlement,  on  his  death,  goes  to  his  personal  representa- 
tive.— [Moore,  J.  If  the  trees  had  been  expressly  devised  by 
name,  it  might  have  been  a  different  matter,  but  the  words  in  the 
will  are  "  personal  property."] — But  we  say  the  Timber  Acts  make 
them  personal  property.  The  4th  section  of  5  &  6  G»  3,  c.  17,  is 
all-important. — [Cramfton,  J.  In  one  view  of  the  case,  trees  are 
neither  real  or  personal  property,  they  are  of  a  mixed  character. 
Tou  say  they  are  personal  property  the  moment  they  are  regis- 
tered.— ^MooRE,  J.  They  are  real  property  when  planted,  subject 
afterwards  to  be  made  personal  property.] — ^In  IVeniworth's  Office 
of  Executors^  p.  148,  it  is  said  : — ^'  Being  in  consideration  of  things 
growing  on  the  ground,  let  us  not  forget  to  think  of  trees  sold 
by  J.   S.,  seised  of  the  inheritance  of  the  land,  to  J.  D.,  who 

(a)  2  BL  Com.  259. 
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H.  T.  18«57-  *'  died  before  felling :  this  interest  is  a  chattel,  which  shall  go  to 
Queen's  Bench 
y , '     "  the  executor,  and  not  to  the  heir  of  J.  D. ;  but  some  odour  maj 

"be  that  these,  because  fixed  to  the  soil  and  freehold,  are  real 

GODLET.      *' chattels,  as  the  interest  in  land  is,  and  not  persons^.    So  also 

"  of  trees  excepted  by  him  who  selleth  the  inheritance  of  the  Und :' 

HerUikenden^s  case  (a).     The  trees  were  the  property  of  him  who 

planted  them. — [Pebrin,  J.   When  do  you  say  they  were  severed  ?] 

— When  the  affidavit  of  registry  was  made  :  Galway  v.  Baktr{Ji)\ 

Smith  V.  Surman  (c) ;  Lord  Dudley  v.  Lord  Ward  {d)  ;  Stukelai 

V.  Butler  (e).  Once  it  is  established  that  they  were  personalty,  thej 

go  to  the  trustees. — [Cbampton,  J.  Then  it  comes  to  a  question  of 

construction  on  the  will.] — As  to  what  passes  under  a  will :  WeigaU 

V.  Brome  (/) ;  Wilson  v.  Eden  (g). 

Napier  replied. 

Earl  O'Neill  had,  undoubtedly,  power  to  dispose  of  the  freehold 
estate  and  of  the  trees  in  his  lifetime ;  but  the  statute  did  not  alter 
the  character  of  the  trees,  and  as  he  did  not  dispose  of  the  trees, 
and  the  statute  did  not  sever  them,  so,  as  he  did  not  give  the  free- 
hold of  Claggan,  neither  did  he  give  the  trees  away  from  his  heir- 
at-law.  The  case  is  not  unlike  the  case  of  fixtures  between  heir  and 
lessee:  Lee  v.  Risden{k)i  Mackintosh  ▼.  Trotter {£).;  Eodwdts, 
Phillips  (k) ;  Fisher  v.  Dixon  (/} ;  Shq^.  Touch.,  p.  472. 

Cur.  ad.  vuk* 


Cbamfton,  J. 

Jan.  30.  The  action  in  this  cause  is  trover,  and  it  comes  before  us  on  a 

special  case.    The  plaintiff  is  the  executor  of  the  late  Viscoont 

O'Neill,  who  died  on  the  12th  of  February  1855.     He  is  also  the 

executor  of  the  late  Earl  O'Neill,  the  predecessor  of  Viscount 

(fl)  4  Coke,  62  a.  C*)  7  CI.  &  F.  379. 

(c)  9  B.  &  C.  561.  (d)  Amb.  113. 

(e)  Hob.  173.  (/)  6  Sim.  99. 

(g)  18  Q.  B.  474.  (A)  7  TannU  188. 

(0  3  M.  &  W.  184.  (A)  9  M.  &  W.  506. 

(0  12  CI.  &  F.  312. 
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O'Neill;  but  nothing  turns  on  this  latter  fact.  The  defendants  are  H.  T.  1857. 

trustees  and  devisees   under  the  will  of  Earl  O'Neill,  and   also .^ — ^ 

devisees  of  his  personal  estate. 

•  Two  questions  have  been  raised  between  the  parties  to  this  oodlet. 
record.  The  first  is  on  the  construction  of  the  will  of  Earl  O'Neill, 
under  which  the  defendants  derive  their  title.  The  second  question 
arises  upon  the  construction  of  the  Irish  Planting  Acts.  If  both 
these  questions  are  decided  in  favour  of  the  plaintiff,  he  is  entitled 
to  our  judgment :  if  either  of  them  be  determined  in  the  defendants' 
favour,  our  judgment  should  be  for  them. 

I  shall  first  state  the  material  facts  upon  which  these  two  ques- 
tions arise. 

It  appears  from  the  special  case  before  us,  that  by  a  lease,  bear- 
ing date  the  2nd  of  March  1816,  the  Earl  of  Mountcashell  (who 
was  seised  in  fee  of  the  premises)  demised  to  Earl  O'Neill  and  his 
heirs  the  lands  of  Claggan,  in  the  oountj  of  Antrim,  for  a  term 
of  three  lives  or  thirty-one  years.  The  lives  named  in  the  lease 
were  the  Earl  O'Neill,  the  lessee,  his  brother  and  heir  presumptive, 
afterwards  Viscount  O'Neill,  and  Alexander  O'Hara.  The  surviving 
cestui  gue  vie  was  the  Viscount  O'NeilL  The  lease,  therefore, 
expired  with  him  in  February  1855.  It  appears  that  the  Earl 
O'Neill,  being  under  this  lease  in  possession  of  the  lands  of  Claggan, 
planted  upon  those  lands  a  considerable  number  of  timber  trees,  and 
had  them  duly  registered  unddr  the  Planting  Acts. 

The  Earl  O'Neill  died  on  the  26th  of  March  1841,  without  issue, 
leaving  the  late  Viscount  O'Neill  bis  brother  and  heir-at-law.  The 
Karl  had  not  cut  down  the  trees  growing  upon  Claggan,  and  re- 
gistered as  aforesaid.  The  Viscount  O'Neill,  upon  his  brother's 
death,  entered  upon  the  lands  of  Claggan  (inier  alia),  and  con- 
tinued to  hold  and  enjoy  the  same  until  his  death  in  1855,  when 
the  lease  expired.  Within  a  year  after  the  death  of  Viscount 
O'NdU,  the  defendants,  claiming  as  trustees  and  devisees  under 
the  will  of  Earl  O'Neill,  entered  upon  the  lands  of  Claggan,  and 
felled  the  timber  trees  growing  thereon,  and  so  .registered  by 
their  testator:  and  it  is  as  to  the  property  in  the  timber  trees 
so   felled  that  the  question  in  this  case  arises;   the  plaintiff,  as 
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H.  T.  1857.  executor  of  Viscount  O'Neill,  claiming  also  the  propertj  in  this 

Queen's  Bench     .    , 
^ , '     timber. 

^^  We  have  then  lu  the  first  instance  to  determine  whether  the 

OODLET.  lands  of  Claggan  passed  to  the  defendants  under  the  will  of  Eaii 
O'Neill,  or  whether  they  devolved  upon  Viscount  O'Neill  as  heir- 
at-law  or  special  occupant?  To  determine  this  question,  we  most 
look  into  the  will  of  Earl  O'Neill.  That  wiU  bears  date  the 
21st  of  November  1832:  there  are  four  codicils  to  it;  bat  it  is 
only  the  last  codicil,  dated  the  24th  of  February  1840,  which 
has  any  bearing  upon  the  case.  It  is  admitted  that  there  is  in 
these  documents  no  express  devise  of  the  freehold  lease  of  Claggan ; 
but  it  is  argued  on  the  defendants'  part,,  that  it  is  plain  from  the 
whole  will  and  codicils  that  the  testator  did  not  intend  to  die 
intestate  as  to  any  portion  of  his  property,  and  that  there  are 
general  words  in  the  will  aiid  codicil  sufficient  to  include  Claggan 
in  the  devise  to  the  defendants. 

Now  I  stop  not  to  inquire  whether  such  an  intention  did  or  did 
not  exist  in  the  mind  of  the  testator?  for  if  there  be  not  words 
in  the  will  and  codicil  to  carry  out  that  intention,  the  legal  result 
must  follow.  The  heir  cannot  be  disinherited,  except  by  express 
words,  or  by '  a  necessary  implication.  This  doctrine  is  too  well 
established  to  require  the  citation  of  authorities  in  its  support. 
But  there  are  some  words  in  the  judgment  of  Lord  Eldon,  in 
the  well-known  case  of  Shuldam  v.  Smith  (a),  so  apposite,  that  I 
cannot  but  quote  them.  In  p.  56,  Lord  Eldon  says : — ''  I  have  seldom 
*'  been  more  disturbed  about  any  case  than  about  this ;  for  I  have 
''not  the  least  doubt  (if  your  Lordships  should  concur  in  the 
^*  opinion  of  the  Judges)  but  that  the  actual  intent  of  the  testator 
must  be  disappointed.  But  the  question  is,  whether  there  is 
here  that  intelligible  expression  of  intention  which  shows  how 
the  property  is  disposed  of  to  the  exclusion  of  the  heir,  who 
never  claims  by  force  of  the  intent,  but  by  the  rule  of  iawP* 
Now  I  can  see  no  such  words,  and  no  such  implication  in  this 
will  and  codicils,  as  to  intercept  the  application  of  the  role  of  law 
in  favour  of  the  heir. 

(a)  6  Dow.,  P.  C  22. 
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The  will  recites  the  testator's  seisin  in  fee-simple  in  certain  H.  T.  1857* 

...               .      Queen's  Bench 
estates  specified  therein,  and  also  his  reversion  m  fee   in  certain     r— ^ 

ALEXANDER 

Other  settled  estates  therein  also  specified ;  and  it  further  recites 
that  the  testator  "  is  desirous  to  settle  and  dispose  of  his  unsettled  godlet. 
"  and  other  estates,  by  that  his  will,  in  manner  and  for  the  purposes 
**  thereinafter  declared  concerning  the  same."  He  then  proceeds  to 
devise  to  the  trustees  named  in  his  will,  subject  to  a  trust  term 
for  five  hundred  years  thereinafter  limited  to  the  trustees  (now 
represented  by  the  defendants),  all  the  lands  of  which  he  was  seised 
in  fee-simple,  and  also  the  reversion  in  fee  in  the  settled  estates,  and 
all  his  estate  and  interest  in  the  said  estates  respectively,  to  the  uses 
and  upon  the  trusts  therein  limited,  and  which  it  is  unnecessary 
here  to  particularise  ;  and  as  to  the  term  of  five  hundred  years 
{now  vested  in  the  defendants  upon  this  record),  the  testator  pro- 
ceeds to  declare  the  trusts  thereof,  the  first  of  which  is  to  raise 
a  fund  for   the   payment   of  incumbrances^  and  of  his  own  per- 

a 

sonal  debts. 

It  is  plain  upon  the  face  of  the  will  then  that  it  is  conversant 

only  about  the  unsettled  fee-simple  estates  of  the  testator,  and  the 

reversion  in  fee  in  the  settled  estates,  all  of  which  are  specifically 

named  in  the  will.     The  defendants'  Counsel  rely  on  the  general 

words  ^^  other  eUatesJ^  in  the  recital,  which  says,  '*I  am  desirous 

to  settle  and  dispose  of  my  unsettled  and  other  estates  ;  "  and  they 

argue  that  under  those  general  words  the  freehold  lease  of  Claggan 

should  be  held  to  pass.    They  also  rely  on  the  general  words  "  all 

my  estate  and  interest  in  the  said  estates  respectively."    But  the 

answer  is  obvious ;  first,  they  are  by  the  context  confined  to  the 

reversion  in  fee  in  the  unsettled  estates  and  to  the  fee-simple  estates 

apecified ;  secondly,  such  general  words  could  not  be  received  to 

disinherit  an  heir-at-law  or  a  special  occupant ;  for  in  this  respect  I 

know  no  difference  between  these  two  classes  of  heirs.     Then  the 

/burth  codicil  does  no  more  for  the  defendants  than  the  will  has 

4lone;  it  recites  that  the  testator  had  recently  purchased  certain 

/reeholds,  and  converted  certain  leaseholds  into  freehold,  and  devises 

specifically  the  same,  as  well  as  such  as  he  sho«ld  thereafter  purchase; 

bat,  like  the  will,  it  leaves  Claggan  untouched,  though  it  may  be 
VOL.  6.^  58  L 
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H.  T.  1857.  admitted  that  it  goes  some  way  to  show  that  the  testator  aeemi  to 

^—  >v       /     have  thought  that  he  had  before  disposed  of  Claggan  ;  but  whether 

Claggan  was  forgotten  or  omitted  bj  his  mistake  can  make  do 

QODLBT.     difference.    We  are  of  opinion,  therefore,  that  the  lands  of  Ckggin 

did  not  pass  to  the  defendants  under  the  will  and  codicils  of  the  Earl 

O'NeUl. 

But  secondly,  the  defendants  claim  the  timber  in  question  as  ptrt 
of  the  personal  estate  of  the  late  Earl  0*NeilL  The  question  thm 
raised  appears  to  be  quite  a  novel  one,  and  must  be  determiiied  bj 
the  construction  of  the  Planting  Acts,  especiallj  the  23  &  24  ^.  3, 
c.  39.  But  let  us  first  see  what  the  view  of  the  Common  Law 
is  upon  the  subject ;  for  it  is  weU  laid  down  in  HeydwCs  aue  (a), 
that  in  the  interpretation  of  statutes  it  is  well  to  consider  wkai  wot 
the  Common  Law  at  the  time  when  the  partieuUsr  statute  wu 
enacted,  I  apprehend  then,  that  hj  the  Common  Law,  growing 
timber  was  part  and  parcel  of  the  inheritance,  just  as  much  as  the 
soil  upon  which  the  trees  were  growing,  and  that  if  bj  grant  the 
property  in  the  trees  was  severed  from  the  inheritance,  the 
grantee  acquired  a  qualified  property  thereby ;  that  is,  he  became 
entitled  at  his  pleasure  to  enter  and  fell  the  trees,  to  carry  away 
the  timber  so  felled ;  and  that  such  timber,  when  so  felled,  thereopoB 
became  meVe  chattels  and  were  part  of  the  personal  proper^  cf  the 
grantee ;  but  that,  so  long  as  the  trees  remained  unfelled,  they  re- 
tained the  character  of  realty,  though  potentially  separated  firoB 
the  inheritance  ;  the  grantee  having  thus  the  power  at  any  time 
during  the  subsistence  of  his  title  to  convert  (by  felling  them)  the 
growing  timber  into  a  chattel.  These  positions  seem  to  be  estab- 
lished by  HerlahendefCs  ease  (b)j  and  by  Lifor^s  ease{e),  h 
Liford^s  case^  in  reference  to  a  leaae  of  the  land,  reserving  the 
trees,  we  find  it  thus  laid  down : — *^  And  it  was  resolved  al- 
though, fietione  Juris  quoad  the  lessee,  the  tree  is  divided  from 
''the  freehold,  yet  in  fact  and  truth,  as  to  all  others,  it  is 
''parcel  of  the  lessor^s  inheritance;  for  it  was  said  that  timber 
"  trees  cannot  be  felled  with  a  goose  quill;  as  if  tenant  in  tail  sells 
"the  trees  to  another,'  now  they  are  a  chattel  in  the  vendee,  lod 

(«)  3  Rep.  7.  (h)  4  Bep.  63  6. 

11  Rep.  50  a. 
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"his  executors  shall  have  them,  and  in  such  0100, Jietione Juris,  they  H«  T.  1857. 
^^are  seTered  from  the  land ;  but  if  tenant  in  tail  dies  before  actual     ^^'  y   - 
'*  severance,  as  to  the  issue  in  tail  they  are  parcel  of  his  inheritance  ^^ 

^'and  shall  go  with  it,  and  the  vendee  cannot  take  them;  and  yet*      oobubt. 
^*  quoad  the  tenant  in  tail,  they  are  divided  for  a  time,  but  quoad 
<<  the  lessee,  and  all  others,  they  remain  parcel  of  the  inheritance." 

Now  taking  this  Common  Law  doctrine  for  our  interpreter,  let 
us  look  to  the  statute  of  the  23  &  24  6.  3,  c.  39^  for  it  is  unnecessary 
to  go  beyond  that  statute.  The  1st  section  enacts  that  ^'  The  tenant 
*' shall  be  entitled  to  cut,  sell  and  dispose  of  the  same  (viz.,  the 
"  registered  trees),  or  any  part  of  the  same  during  the  term. "  The 
words  *'  during  the  term"  are  significant.  By  the  9th  section,  this 
power  is  enlarged,  for  it  enacts  ''  that  where  the  tenant's  term  is  for 
''  life  or  uncertain,  the  tenant  shall  have  the  same  liberty,  for  the 
*'  space  of  a  year  after  the  expiration  of  his  lease,  to  enter  upon  the 
**  lands,  and  to  cut,  carry  away  and  dispose  of  the  timber  as  if  his 
*<  lease  were  unexpired ; "  thus  clearly  marking  that  the  tenant  must 
exercise  the  right  of  felling  the  timber  trees  during  the  subsistence 
of  his  term,  except  in  the  cases  provided  for  by  the  9th  section.  If, 
instead  of  exercising  this  privilege,  the  tenant  suffer  the  trees  to 
remain  unfelled,  they  remain  part  of  the  inheritance,  and  will  de- 
scend with  the  land  on  which  they  grow.  The  7th  section  also  leads 
to  the  same  conclusion,  for  it  enables  the  tenant  to  sell  the  growing 
timber,  not  generally  to  any  stranger,  but  in  a  qualified  manner,  to 
the  person  or  persons  under  whom  he  may  derive '  mediately  or 
immediately.  I  add,  that  by  *'the  tenant"  in  this  and  in  other 
sections  of  the  statute  is  meant,  not  merely  the  lessee  (as  the  de- 
fendants' Counsel  contended),  but  the  tenant  in  possession  (whoever 
he  was),  on  *^  paying  the  rent  and  performing  the  covenants  in  the 
lease."  If  then,  as  it  thus  appears,  the  tenant  could  not  convey  the 
property  in  growing  timber  to  a  stranger, '  how  much  less  could  he 
devise  them  as  personal  chattels  ? 

The  Earl  O'Neill  then  not  having  exercised  his  right  of  felling 
the  timber  trees,  their  real  character  continued  upon  his  death,  and 
they  descended  with  the  land  to  his  heir,  the  Viscount  O'Neill ;  and 
under  the  provisions  of  the  9th  section  of  the  atatute  referred  to 
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H.  T.  1857.  (the  trees  remaining  uncut  at  the  time  of  the  Viscount's  death  «nd 
Qictftfn's  Bench 
>-  -y     ■  ^     at  the  expiration  of  the  lease),  the  executor  of  Viscount  O'Neill  was 

entitled  withm  the  succeeding  jear  to  enter,  and  to  cut  and  canj 
OODUBT.  away  the  timber  trees.  Within  the  year  the  trees  were  felled,  and 
having  been  so  felled,  they  became  the  property  of  the  plaintiff  as 
executor  of  Viscount  O'Neill.  Upon  these  grounds,  we  are  dearij 
of  opinion  that  the  trees  in  question  formed  no  part  of  the  personal 
estate  of  the  late  Ear)  O'Neill,  but  that  as  soon  as  severed  they  be- 
came the  property  of  the  plaintiff,  as  executor  of  the  late  Viscoont 
O'Neill.  It  follows,  therefore,  that  the  plaintiff  is  entitled  to  judg- 
ment. 

Judgment  for  plaintiff. 


1856. 
•/on.  80. 
Apra29. 


BOOTH  V.  DALY. 


A  rental,  pub-  This  was  a  special  case  stated  for  the  opinion  of  this  Court,  ander 

liflhed  under  an 

order  of   the  the  92nd  section  of  the  Common  Law  Procedure  Amendment  Act 

era  of  the  In-  (Ireland)  1853. 

toSJ^^ounT        '^^®  ^®  ^^*^®^'  *^**  William  Pole,  of  Ballyfinn,  in  the  Queen's 

ImS?'  te*d^d  C^^°^7»  ^'"g  seised  in  fee-simple,  among  others,  of  the  town  and 

to  be  sold  were  lands  of  Ballyobin,  barony  of  Moycashel,  and  county  of  Westmeaih, 

lease,  at  a  cer-  duly  made  his  will  on  the  26th  of  February  1774,  and  therebj  de- 
tain  rent, 

which  rent  had  vised  all  his  estates  in  Ireland  to  trustees,  in  trust  for  his  wife,  for 

been  abated; 

and  the  sche-  life,  then  to  the  use  of  William  Wellesley  and  his  assigns  for  his 

dole   to   the 

conveyance  ex-  ^ile,  then  to  the  use  of  the  said  trustees  to  preserve  the  contingent  re- 

'  Commis^n*  mainders,  and  from  and  after  the  decease  of  William  Wellesley,  to  bis 

this   re^Uidf—  ^8*^®  ^°  ^*^®  mBil,  with  divers  remainders  over.     In  said  will  was  re- 

t      ^  'tS  served  a  power  to  William  Wellesley,  while  in  possession  of  the  estates 

pnrchasex  ^  devised,  to  make  a  lease  or  leases  at  the  best  improved  yesri? 
under  this  con-  r  ^      * 

veyanoe, 

churning  the  full  rent,  that  this  rental,  and  proof  of  payment  of  the  abated  rent  for 

18  years  prior  to  the  sale,  was  no  answer  to  the  action.— (Pbbbin,  J.,  diasentiemtt,) 
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rents,  without  taking  any  fine  for  the  making  thereof,  for  any  term  E.  T.  1856. 

^  ^.    1  .      Queen's  Bench 

not  exceeding  three  lives  or  thirty-one  years.    The  testator  died  m 

1781,  without  altering  said  will. 

William  Wellesley  having  entered  into  possession  of  the  estates 
so  devised,  in  exercise  of  the  powers  so  vested  in  him,  by  indenture 
of  demise,  dated  the  1st  of  November  1810,  demised  to  Patrick 
Daly,  his  heirs,  executors  and  assigns  (subject  to  the  obtaining 
such  license  as  therein  mentioned),  19a.  Ir.  30p.  of  the  lands  of 
Ballyobin,  in  the  Queen's  County,  habendum  for  a  life  still  in  being, 
or  for  a  term  of  twenty-one  years,  at  the  yearly  rent  of  £23.  19s., 
Irish  currency,  free  of  taxes  (quit  and  crown  rent  excepted),  payable 
quarterly;  in  which  lease  was  inserted  a  clause  against  subletting 
without  consent  of  William  Pole,  and  on  breach  thereof  to  pay  an 
increased  additional  rent  of  £80,  with  covenants  to  pay  rents  and 
keep  in  repair,  and  the  usual  clauses  of  distress  and  re-entry.  The 
life  in  the  lease  is  still  in  being. 

Patrick  Daly  held  the  lands  until  his  death  in  1837,  when 
Thomas  Daly,  the  defendant,  entered,  and  now  holds  possessioil 
under  the  lease.  William  Wellesley  received  the  rent  reserved  by 
the  lease  from  the  lessee  Patrick  Daly  for  several  years,  but  after- 
wards received  an  abated  rent  thereout  from  him,  at  the  rate  of 
£11.  7s.  4d.  by  the  year,  and  afterwards  received  the  same  abated 
rent  of  £11.  7s.  4d.  from  the  defendant,  from  the  time  of  his  entry 
in  the  year  1837,  up  to  the  time  of  the  death  of  William  Wellesley 
in  the  year  1846.  Upon  the  death  of  William  Wellesley,  the  Earl 
of  Mornington  became  seised  of  the  premises  subject  to  the  lease. 
In  the  year  1847,  on  the  decease  of  William  Wellesley,  a  bill  was 
filed  against  the  Earl  of  Mornington,  and  a  receiver  was  appointed 
over  the  estates,  and  Thomas  Daly  paid  rent  to  the  receiver  for  the 
premises  demised  by  the  lease,  and  held  by  him  thereunder  at  the 
abated  rent  of  £8.  10s.  6d.,  up  to  the  1st  of  November  1853,  the  rent 
having  been  reduced  to  said  last  mentioned  sum  pursuant  to  the 
directions  of  the  Master  in  the  cause. 

In  the  year  1854,  certain  of  the  estates,  the  subject  of  «aid  suit, 
including  the  premises,  were  duly  sold  by  the  Commissioners  for 
the  Sale  of  Incumbered  Estates ;  and  the  Commissioners,  by  deed 
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E.  T.  1856.  of  conveyance,  bearing  date  the  16th  of  May  1854,  gnmted  the 
premiaea  unto  the  plaintiff,  his  heirs  and  assigns,  for  ever,  subjeci 
to  the  leases  and  tenancies  referred  to  in  the  schedule  thereunto 
annexed,  which  schedule,  as  far  as  the  present  defendants  holfing 
was  concerned,  was  as  follows :  * — 

The  other  denominations  and  tenants'  names,  quantities  of  lind 
and  rent  were  also  in  the  schedule  which  was  signed  by  two  of  the 
Commissioners,  and  the  holdings  of  each  tenant  were  also  stated 
to  be  under  lease. 

Subsequently  to  the  purchase,  a  draft  deed  of  attornment  wai 
prepared  by  the  attorney  of  Thomas  Booth,  the  purchaser,  ud 
sent  to  the  bailiff  of  the  purchased  estates,  in  which  draft  the  rent 
was  stated  in  figures  as  reserved  by  the  subosting  leases  of  the 
lands  of  BaUyobin  ;  and  the  bailiff  and  tenants,  with  the  knowledge 
and  consent  of  the  plaintiff,  erased  the  rents  as  stated ;  and,  with 
the  like  knowledge  and  consent,  substituted  the  abated  rents  theran, 
and  the  defendant  signed  the  schedule  of  said  draft  attornment  bj 
putting  his  mark  opposite  the  description  of  his  holding  id  such 
schedule,  which  draft  was  then  returned  to  plaintiff's  attoraej; 
but  said  draft  deed  was  not  otherwise  signed  or  executed,  and  no 
other  deed  of  attornment  had » been  drawn  or  executed  by  the 
defendant,  or  the  other  tenants  of  BaUyobin. 

On  the  28th  of  June  1854,  plaiptiff  served  a  notice  on  the 
defendant,  calling  on  him  to  pay  in  future,  after  the  1st  of  Novem- 
ber next,  the  rent  originally  reserved  by  the  lease,  in  lieu  of  the 
reduced  rent;  and  in  December  1854,  the  defendant  paid  to  the 
plaintiff  two  quarters'  rent,  at  the  abated  sum  of  £11.  Ta.  4d.,  op 
to  and  for  the  Ist  of  May  1854,  amounting  to  £5.  13s.  8d.,  for 
which  plaintiff  gave  a  receipt,  reserving  his  right  to  claim  the 
entire  rent. 

A  summons  and  plaint  against  the  defendant  having  issued,  and 
been  served  for  the  year's  rent  due  up  to  the  1st  of  May  1855^ 
the  proceedings  in  the  action  were  stayed  by  consent  and  order 
of  a  Judge,  and  these  questions  were  stated  on  the  special  case 
for  the  consideration  of  the  Court: — 


*  For  Schedule  see  opposite  page. 
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Queen's  Bench 


First — ^Whether  the  plaintiff  is  entitled  to  recover^  out  of  the 
premises  demised  by  the  lease  made  on  the  1st  of  November  1810, 
the  full  rent  reserved  thereby  during  tlie  continuance  of  the  term 
thereby  granted,  being  the  annual  sum  of  £23.  19s.  Irish,  equal 
to  £22.  2s.  2d.  British  ? 

Secondly — ^Whether  the  defendant  is  entitled  to  hold  the  premises 
demised  by  the  lease  of  the  1st  of  November  1810,  during  the 
continuance  of  the  term  thereby  granted,  at  the  said  abated  rent 
of  £11.  7s.  4d? 


Lawson  and   Hans   Hamilton   (with   them   Berkeley)^  for  the 

plaintiff. 

The  question  arises  on  the  conveyance  from  the  Incumbered 
Estates  Court,  and  the  schedule  thereto;  whether  the  abatement 
of  rent  is  a  legal  and  binding  abatement,  or  a  temporary  relief, 
authorising  the  landlord,  at  any  time  after  having  made  it,  to 
insist  on  the  original  rent?  Does  the  statement  in  the  schednle, 
that  the  rent  was  abated  to  the  sum  in  the  rental,  of  £11.  7s.  4d., 
make  it  binding  against  the  purchaser,  though  up  to  that  time 
ft  was  not  binding  on  the  landlord?  The  schedule  states  the 
circumstance  of  the  abatement,  but  the  plaintiff  shows  that  it  was 
a  mere  temporary  reduction.  There  is  nothing  to  pro?e  anj 
agreement  between  the  landlord  and  tenant  to  reduce  the  reot. 
The  conveyance  of  the  Incumbered  Estates  Court  puts  the  purchaser 
in  the  same  position  as  the  landlord  was  before  its  execution.  The 
23rd  section  of  the  Act  for  the  Sale  of  Incumbered  Estates  (12 
and  13  Ftc,  c.  77)  enacts,  that  where  a  sale  shall  be  made,  the 
Commissioners  shall  ascertain  the  tenancies  of  the  occupying  tenants, 
and  of  any  lessees  or  under-lessees  whose  tenancies,  leases  or  under- 
leases affect  the  land  or  lease,  or  part  thereof  to  be  sold,  and  maj 
give  such  notice  and  make  or  cause  to  be  made  such  inquiries 
as  they  shall  think  necessary  for  ascertaining  and  securing  the 
rights  of  such  tenants,  lessees  or  under-lessees ;  and  the  occnpyiog 
tenants,  &c.,  shall  produce  all  leases,  under-leases  and  agreements 
in  writing  under  which  they  occupy  or  claim  to  hold,  &c;  "sod 
*'the  sale  shall  be  made  subject  to  the  tenancies,  leases  or  under- 
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^*leftdes  ascertained  as  nforesatd,  and  sobject  to  which  the  owner  E.  T.  1856. 
"  or  incumbrancer,  applying  for  a  sale  under  this  Act,  shall  be  owner        *"  ' 
*<and  incumbrancer,  and  such  other  of  the  tenancies,  leases  and 
"  under-leases,  ascertained  as  aforesaid,  as  shall  appear  to  the  Com-* 
*'  missioners  to  have  been  granted  bona  fidt  by  the  owner  or  person 
**  in  possession,  or  in  receipt  of  the  rents  and  profits,  and  subject 
^'  to  which  it  shall  appear  to  the  Commissioners  the  sale  should  be 
**  made,  &c.,  and  where  the  Commission's  think  fit,  be  made  subject 
'*  to  any  leases,  under*leases  or  tenancies,  i^ording  to  any  general 
<' description,  or  subject  to  any  condition  concerning  any  leases, 
'*  under-leases  or  tenancies,  the  nature  of  which  shall  not  have  been 
*'  ascertained,  or  shall  be  disputed,"  &c.    The  plain  intention  of  the 
Act  was  thus  to  lea^e  the  purchaser  in  the  same  relation  to  the 
tenants  as  existed  hitherto  between  the  tenant  and  his  landlord. 
Then  the  27th  section  enacts,  "That  every  such  conveyance,  executed 
**  as  aforesaid  by  the  Commissioners,  upon  the  sale  of  land,  shall 
"  be  effectual  to  pass  the  fee-simple  and  inheritance  of  the  land 
*'  thereby  expressed  to  be  cOnyeyed,  subject  to  such  tenancies,  leases 
"  and  under-leases  as  shall  be  expressed  or  referred  to  therein  as 
'^  aforesaid,  and  as  hereinafter  provided,  discharged  from  all  former 
*'  and  other  estates,  rights,  titles,  charges  and  incumbrances  what- 
'^  soever,  of  her  Majesty,  her  heirs  and  successors,  and  of  all  other 
persons  whomsoever;  and  every  such  conveyance  or  assignment, 
executed  by  the  Commissioners,  upon  the  sale  of  a  lease  in  per- 
petuity or  other  lease,  shall  be  effectual  to  pass  the  estate  created 
*^or  agreed  to  be  created  by  such  lease,  and  then  remaining  un- 
expired, subject  to  the  rent  and  covenants  annexed  to  the  reversion 
expectant  on  the  determination  of  such  lease,  and  to  such  tenancies, 
**  leases  and  under-leases  as  shall  be  expressed  or  referred  to  in  such 
conveyance  or  assignment;  but  save  as  aforesaid,  and  as  hereinafter 
provided,  discharged  from  all  rights,  titles,  charges  and  inoum- 
^^  brances  whatsoever  affecting  the  leasehold  estate  or  interest,'*  &c. 
That  section  also  speaks  of  the  sale  being  subject  to  the  tenancies, 
leases  and  sub-leases  subsisting.   In  Fitzgerald  v.  Lord  Portarling- 
ion  (a),  it  was  held  that  a  bill  would  not  lie,  by  a  tenant  against 


(a)  1  Jones,  481. 


YOL.  6. 


*    59  L 
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E.  T.  1856.  a  landlord,  for  the  specific  performance  of  a  promise  in  writiiig, 

signed  by  him,  to  reduce  the  rent  of  premises  demised  by  indenture, 
in  consideration  of  previous  expenditure  on  them,  and  a  fall  in 
the  value  of  lands,  though  there  had  been  an  acceptance  of  the 
reduced  rent  for  seven  years. — [Lefbot,  C.  J.  That  case  oatj 
decides  that  a  temporary  abatement  will  not  bind  the  landlord.] 


J,  E.  Wahh  and  David  Lyneh^  contra. 

The  purchaser  here  bought  the  premises  on  a  reduced  rental— 
[Cbamfton,  J.  Yon  have  but  to  satisfy  the  Court  that  the 
schedule  is  in  your  favour ;  for  our  inquiry  can  only  be,  what 
have  the  Commissioners  really  done  ?] — The  schedule  has  no 
tenancy,  except  one  under  a  lease ;  and  how  can  this  Court  saj 
that  the  abatement  spoken  of  in  the  schedule  was  not  made  bj 
a  deed?  The  21st  section  of  the  Incumbered  Estates  Act  directs 
notices  to  be  given  to  such  persons,  and  i^i  such  manner,  as  the 
Commissioners  think  fit,  when  a  sale  is  about  to  be  had,  and  thej 
are  to  investigate  the  title  and  incumbrances  afiecting  the  land 
or  lease  to  be  sold,  and  the  state  and  circumstances  of  the  land, 
and  then,  at  their  discretion,  order  a  sale.  The  23rd  section  directs 
the  sale  to  be  made  subject  to  the  tenancies,  leases  or  under-leases 
ascertained  as  aforesaid;  that  is,  as  directed  by  the  2l8t  sectioiL 
The  question  here  therefore  is  but  one  of  construction  of  the  con- 
veyance of  the  Commissioners ;  and  the  obvious  meaning  of  it  is 
that  they  sold  the  premises  in  question  subject  to  the  abated  rent 
only.  It  is  stated  in  the  conveyance — at  least  in  the  schedule,  which 
is  part  and  parcel  of  it — ^that  the  rent  reserved  by  the  lease  is  abated 
to  the  sum  in  the  rental,  and  is  so  stated  as  if  it  were  an  abatement 
by  deed. — [Cbamfton,  J.  Have  the  Commissioners  sold  subject 
to  an  abated  rent  or  not  ?] — ^If  the  Commissioners  have  power 
to  confirm  a  parol  agreement  to  abate  the  rent,  surely  they  may 
sell  subject  to  the  abated  rent.  The  landlord  has  parted  with  the 
estate,  subject  to  certain  conditions.  He  might  have  prevented  the 
sale,  or  had  the  schedule  altered.  The  24th  section  says,  **Sach 
"  conveyance  or  assignment  shall  express  or  refer  to  the  tenancies, 
'^  leases  and  under-leases  (if  any)  and  charge  (if  any)  subject  to 
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*^  which  the  sale  is  made,"  &c.  .  The  existing  tenancies  are  all  in  E.  T.  1856. 

-__  ..  ,,.,        f-T  A^-r     Queen's  Bench 

the  power  of  the  Commissioners  to  deal  with. — [Lefbot,  C.  J. 

That  is  not  disputed ;  but,  in  the  case  of  a  yearly  tenancy,  some  • 

ambiguity  might  arise  as  to  the  determination  of  the  tenancy,  and 

the  Commissioners  may,  therefore,  require  a  specific  statement  as 

to  that,  to  adjust  the  relation  between  the  landlord  and  the  tenant ; 

but,  in  the  case  of  a  lease,  no  difficulty  of  that  nature  can  arise, 

and  no  necessity,  therefore,  to  adjust  the  relation. — Moobb,  J.  You 

read  the  words  *^  tenancies,  leases  and  under-leases"  as  though  they 

were  leases  and  rent.] 


Hamilion  replied. 


Cur,  ad,  vuk. 


Pebrin,  J. 

[After  stating  the  facts,  proceeded.] — Upon  this  state  of  facts, 
the  question  arises,  whether  the  plaintiff  was  entitled  to  receive  the 
annual  sum  of  £23.  19s*  in  Irish  currency  during  the  continuance 
of  the  term  in  the  lease,  or  was  the  defendant  entitled  to  hold  at 
the  abated  rent?  The  rental  states  that  the  tenant  held  at  the 
annual  rent  of  £11.  Ts.  4d.,  and  the  rent  in  the  lease  was  £23.  19s. 
Irish ;  and  it  appears  that  it  was  so  received  as  an  abated  rent, 
and  is  stated  in  the  schedule  as  the  rent  of  the  premises,  including 
the  tithe  rentcharge.  That  rental  was  the  act  of  the  owner  of  the 
inheritance,  the  reversioner,  who  succeeded  on  the  death  of  the 
lessor :  it  states  that  the  tenant  held  at  an  abated  rent,  and  the  con- 
veyance of  the  Commissioners  grants  the  premises  to  the  plaintiff, 
to  hold  subject  to  the  tenancies  and  leases  referred  to  in  the 
schedule  attached  to  this  conveyance.  The  premises  are  not  granted 
by  the  Commissioners  subject  to  any  particular  rent,  but  they  are 
granted  subject  to  the  lease ;  and  in  the  observations  made  by  the 
Ck>mmisBioners,  in  the  schedule,  under  the  heading  ''tenure,"  the 
premises  are  stated  to  be  held  under  a  lease,  the  rent  reserved 
thereby  being  £23^.  19s.  Irish  currency,  abated  to  the  sum  stated 
in  the  rentaL  The  true  meaning  of  that  is,  the  rent  reserved 
by  this  lease  is  £23.  19s.  Irish,  but  it  has  been  abated  to  the  sun^ 
stated  in  the  rental,  t.  e.,  £1 1.  7s.  4d.  What  has  been  abated  ?  The 
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£.  T.  1856.  rent  payable  during  the  term ;  not  the  rent  for  one  or  more  gakS) 
Que€n'$  Btnck 

but  the  rent  for  the  entire  term,  embracing  all  fatare  rents.  This 

appears  the  plain  import  of  that  absolute  and  unqualified  stataaent 
in  the  schedule.  The  rent  reserved  is  stated  to  be  abated,  not 
merely  to  the  sum  of  £11.  7s.  4d.,  but  to  the  sum  stated  in  the 
rental — ^that  rental  (on  which  the  lands  were  set  up  and  sold) 
being  the  act  and  the  language  of  the  owner  of  the  property 
sold,  and  not  of  the  tenant  of  that  property,  and  he  therein  states 
that  the  rent  was  abated.  That  is  his  unqualified  declaration,  and 
there  is  nothing  in  it  to  curtail  the  meaning  and  import  c(  this 
statement,  or  to  abridge  the  natural  meaning  of  the  words  there 
used ;  there  is  nothing  to  show  that  the  rent  had  been  abated,  either 
during  the  term,  or  for  a  certain  number  of  gales  of  that  term.  On 
what  ground  then  are  we  to  assume  that  it  was  but  a  temporaij 
abatemept,  or  for  a  period  that  had  past  ?  In  looking  to  the  rental, 
we  must  consider  its  object,  viz.,  to  give  precise  and  accurate  in- 
formation to  all  persons  concerned,  to  enable  them  to  ascertain  tbe 
fair  value  of  the  pifOperty  to  be  sold.  It  is  published  for  the  in- 
fiurmation  of  pur^hfsers,  to  enable  them  to  calculate  precisely  what 
they  would  give  for  tb^  tbipg  to  be  purchased.  The  seller  declared 
the  rent  had  b^en  abated;  the  obvious  result  of  that  would  be 
to  reduce  th^  amount  of  the  purchase-money ;  and  we  most  assoise 
that  he  dealt  fairly  and  openly,  and  that  be  stated  fairly  the  value 
of  the  property  he  was  setting  up  for  sale. 

The  question  is  in  fact  nearly  reduced  to  a  matter  of  veriial 
criticism.  Does  the  word  '  -  abate  **  import  no  more  than  a  tem- 
porary act?  To  i^bate  is  to  lower,  lessen,  diminish,  reduce  or 
depreciate;  it  signifies,  in  its  proper  sense,  to  diminish  or  take 
away.  Now  unless  it  has  some  peculiar  meaning  in  the  rental,  of 
which  I  am  unaware,  I  would  say  it  means  the  rent  in  the  lease 
is  ^23,  )9s,  Irish,  reduced  to  the  sum  stated  in  the  rental;  and 
there  is  qothing  to  confine  the  effect  of  these  words  to  by-gone 
rents,  or  any  peculiar  gale  or  gales,  or  to  show  that  it  was  a  meie 
temporary  abatement ;  it  is  a  statement  absolute,  unqualified  and 
UQConditiooal. 

The  beading  of  the  schedule  is  worthy  of  consideration ;  it  is 


COMMON  LAW  REPORTS. 


469 


headed   ^*  tenure  ; "  that  does   not  merely  mean  a  lease :  tenure  E.  T.  1 866. 

QiMca's  Bench 

signifies  the  estate  of  the  tenant  in  the  land,  the  rent,  the  nature 
of  the  lease  and  other  circumstances  which  maj  bear  upon  it,  and 
it  is  not  applicable  to  any  technical  notion  of  tenure.  It  is 
peculiarly  important  to  observe  the  words  used  by  the  Legislature 
in  the  Act  of  Parliament ;  the  word  "  tenure  **  is  applicable  to 
tenure  in  socage  which  is  defined  by  Littleton  to  be  "where 
^*  the  tenant  holdeth  of  his  lord  the  tenancy  by  certain  service  for 
**  all  manner  of  services,  so  that  the  service  be  not  knight  service :" 
Ztit.y  p.  117>  That  plainly  sbows  that  tenancy  does  not  mean  a 
mere  technical  tenure ;  but  that  it  means  and  embraces  the  tenure 
or  services  or  rent  whereby  the  land  is  holden ;  the  terms  and 
conditions  on  which  the  land  is  holden,  whether  verbal  or  written. 

It  appears  to  me,  from  the  plain  statement  and  acts  of  the  parties, 
that  the  lands  were  sold  under  the  rental  referred  to  in  the  schedule 
annexed  to  the  conveyance ;  that  it  was  a  declaration  of  the  vendor 
and  owner  of  the  estate  of  the  reduction  of  the  rent,  and  powerful 
evidence  against  him  and  the  vendee.   The  basi»  of  the  purchase 
must  be  taken  to  be,  amongst  other  matters,  this  statement  in 
the  rental ;  it  is  more  than  the  ordinary  statement  by  the  owner, 
because  it  is  made  with  the  object  of  regulating  the  conduct  of 
the  purchaser  and  of  the  tenant  also;   it  Is  not  merely  the  case 
"where,  in  proceeding  in  the  ordinary  course  of  dealing  between 
tbe  parties,  the  question  would  have  been  left  to  a  jury,  whence 
they  might  have  inferred  a  surrender  of  the  lease  and  the  creation 
of  a  new  tenancy  at  a  reduced  rent ;  but  it  is  the  case  where  all 
these  matters  had  in  due  course  been  brought  under  the  adjudica- 
tion of  a  competent  Court  for  investigation :  and  this  Court  cannot 
presume,  after  these  facts  have  been  so  adjudicated  on,  that  this 
rent  had  not  been  abated,  especially  after  receipt  of  the  reduced 
rent  for  a  period  of  eighteen  years  prior  to  the  sale. 

It  would  have  been  competent  for  the  owner  to  have  stated 
either  that  there  had  been  a  covenant  to  accept  the  reduced  rent, 
or  a  release  of  the  surplus ;  and  it  appears  to  me,  looking  to  the 
provisions  of  the  12  &  18  Vie.,  c.  77,  that  it  was  the  duty  of 
the  Commissioners  of  the  Incumbered  Estates  Court  to  investigate 
all  these  matters,  and  to  have  ascertained,  with  as  much  precision 
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E.  T.  1856.  as  possible,  the  real  facts  of  the  case,  the  contents  of  the  leaae 

Queen's  Bench        ,     ,         .  ,  -    ,  ^. 

and  the  nghto  of  the  tenants.  Thej  are  to  see,  generally,  what 

the  estate  really  is,  and  tiiey  are  to  sell  with  such  precautioos  and 
under  such  circumstances  as  will  secure  the  rights  of  the  tenants. 
They  are  bound  to  issue  notices,  or  call  upon  the  parties  to  prodoce 
their  leases  or  agreements,  informing  them  of  the  particukn  or 
conditions   under   which   they   occupy   or  claim  to   hold. 

Looking  then  to  the  rental,  which  is  undoubtedly  the  statement 
of  the  owner  himself,  he  there  states  that  he  is  the  owner  of  tk 
estate  subject  to  the  lease,  the  rent  upon  which  has  been  abated. 
It  is  not  stated  whether  there  was  a  surrender  or  agreement  for 
reducing  the  rent ;  but  the  lease  is  produced,  and  the  owner  sutec 
that  it  is  part  of  the  terms  that  the  rent  should  be  abated.  If  be 
had  produced  an .  agreement  or  a  release  of  the  excess,  oonU  it 
have  a  greater  effect  than  the  declaration  of  the  party,  under  such 
circumstances'^?  If  in  this  case  the  mis-statement  had  been  the 
other  way,  and  the  land  had  been  sold  subject  to  £23  infitead 
of  £1 1,  it  appears,  by  the  decisions  of  the  Incumbered  Estates  Court, 
that  the  sale  would  be  set  aside,  or  money  would  be  applied  to  rdief 
of  the  purchaser:  so  that,  by  the  technical  rules  of  the  Coait, 
as  well  as  the  reason  of  the  thing,  the  statement  in  the  rental 
is  held  to  be  an  essential  part  of  the  transaction,  and  the  basis 
of  the  proceeding.  That  rule  cannot  apply  one  way,  and  not 
another. 

It  appears  plainly  from  the  Act  of  Parliament,  that  the  Com- 
missioners are  not  to  act  merely  as  auctioneers ;  but  th^  are 
to  take  care  such  a  light  shall  be  thrown  upon  the  transaction, 
so  that  the  truth  shall  appear,  for  the  benefit  of  eyeiy  person 
connected  with  the  land,  as  well  owner  as  incumbrancer.  It  most 
be  presumed  that  the  Commissioners  have  done  their  duty,  sad 
that  they  do  make  inquiries  whether  the  matters  stated  be  coned, 
exact  and  true  s  they  are  not  alone  to  refer  to  the  lease,  but  thej 
are  to  inquire  extra  and  beyond  it,  not  alone  from  written  docn- 
ments,  but  from  parol  statements  and  usage,  and  from  the  acts 
and  course  of  the  estate,  and  to  see  that  no  ground  for  dispnta 
should  remain.  I  consider  that  a  jury  would  be  bound  to  presome 
the  necessary  existence  of  this  abatement^  and  either  that  tber& 
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was  a  covenant  not^  to  sue,  or  a  release  of  the  surplus ;    and  E.  T.  1856. 
the  Judge  would  he  hound  to  ask  the  jury  whether  they  did 
not  helieve  that  such  instrument  had  heen  executed  between  the 
parties ;  and  if  the  Judge  had  declined  so  to  do,  it  is  clear,  from 
the  case  of  Lefroy  v.  Wialsh  (a),  the  verdict  could  not  stand. 

I,  therefore,  would  rule  the  first  question  in  the  negative,  and 
the  second  in  the  affirmative. 


Gbamtton,  J. 

This  case  appears  to  me  to  involve  nothing  more  than  the  inter- 
pretation of  a  document,  nothing  different  from  a  document  between 
seller  and  purchaser,  of  a  private  character ;  at  the  same  time,  it 
comes  before  the  Court  in  a  different  manner,  perhaps  more  favour- 
able to  the  purchaser. 

The  question  is,  what  is  the  effect  of  this  conveyance  by  the 
Commissioners  of  Incumbered  Estates?  The  27th  section  of  12 
and  13  Ftc,  c.  77,  tells  us  what  that  is.  It  is  precisely  equivalent 
to  a  conveyance  made  out  by  parties  in  whom  the  title  is  vested. 

m 

The  rental  is,  no  doubt,  a  very  important  part  of  the  proceedings 
of  the  Commissioners,  but  I  doubt  very  much  the  accuracy  of  the 
statement  that  it  is  the  assertion  of  the  owner  of  the  estate.  The 
rental  is  prepared  by  the  party  having  the  carriage  of  the  sale, 
and  when  prepared  it  is  subject  to  every  objection  that  can  be  made 
to  it  by  persons  interested,  and  when  fiated  by  the  Commissioners  it 
becomes  the  rental  by  which  the  property  is  to  be  sold :  if  it  be  the 
assertion  of  the  seller  whose  estate  is  sold  against  his  will,  on  the  one 
band,  it  is,  on  the  other  hand,  the  assertion  of  the  tenant.  The 
49th  section  is  explicit  on  that  point ;  and  this  Court  are  bound 
to  presume  that  everything  has  been  done  by  the  Commissioners 
which  they  were  bound  to  do,  when  they  exetuted  the  conveyance. 
The  rental  is  the  declaration  as  much  of  one  party  as  the  other, 
nay,  it  is  more  the  declaration  of  the  tenant,  for  the  Commissioners 
are  bound  to  investigate  the  title  of  the  tenant;  a  notice  is  to 
be  served .  on  him,  and  he  is  called  on  to  state  any  objection  he 
may  have,  and  if  he  make  any  objection  his  title  is  discussed ;  and 


(a)  1  Ir.  Com.  Law  Bep.  311. 
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B.  T.  1856.  the  rental  is  made  out  so  as  to  be  as  true  a  .representaticni  of  the 
property  as  the  Commissionars  were  able  to  make  oat ;  and  accord- 
iDgljy  we  find  the  rales  of  the  CommissioiMrs  so  framed  thai  doe 
information  should  be  given  to  the  pnblic,  and  nothing  should  be 
stated  on  the  rental  calculated  to  miskad^  The  sale  takes  phoe, 
and  the  property  is  sold  subject  Co  this  lease,  and  of  conne  sU 
the  covenants  contained  in  it.  I  assume  that  the  Cornnusnooen 
acted  with  perfect  propriety ;  they  fiated  the  rental  in  the  scbedak 
attached  to  the  conveyance  ;  they  represented  fairly  everjrthmg 
that  came  within  their  knowledge.  It  appears  that  there  was  a 
lease  outstanding,  on  which  the  landlord  had  received  an  absted 
rent,  and  the  Master  in  the  cause  instituted  in  the  Court  of  Chan- 
ceryi  in  reference  to  these  lands,  continued  to  receive  this  abated 
rent,  and  further  reduced  it.  That  abated  rent  was  received  volmi- 
tarily  by  the  landlord  for  several  years  after  resuming  posseasioiu 
buft  that  cannot  afford  a  ground  for  presuming  a  surrender.  It 
would  be  darigerous  to  maintain  such  a  proposition.  If  the  terns 
of  the  abatement  were  not  reduced  to  writing,  the  abatement  can 
but  be  regarded  as  temporary.  Further,  this  reduced  abatemeot  wai 
made  by  order  of  the  Court  of  Chancery,  and  it  has  never  been  held 
that  such  would  bind  the  landlord  when  he  resumed  the  possesaon. 
How  eould  this  statement  create  a  right  in  the  Commissiosers  to 
sell  subject  to  the  abated  rent  ?  The  Act  of  Parliament  is  against 
that  view,  for  it  says,  the  Commissioners  shall  sell  subject  to  \ht 
tenancies  and  leases.  Tenancies  are  used  in  contraposition  to  leases, 
and  mean  tenancies  from  year  to  year,  not  held  under  leases :  here 
there  were  no  tenancies.  The  Commissioners  would  have  been 
bound  to  put  in  the  abated  rent,  if  the  tenant  had  produced  a  sew 
lease,  or  anything  under  seal  to  show  that  abatement^  but  without 
that  it  could  not  be  cut  down.  The  schedule  does  not  state  that  the 
abatement  was  done  by  any  act  which  would  aflect  the  reversion; 
there  is  nothing  like  a  statement  of  a  perpetual  rdduetion,  and  the 
original  contract,  being  by  deed,  coidd  only  be  disserved  eo 
ligamine  gu&  li^ur.  By  law  it  was  only  a  temporary  redaetioa 
I  therefore  am  of  opinion  that  the  plaintiff  is  entitled  to  reodfer  the 
original  rent  reserved  by  this  lease. 
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Lbfbot,  G.  J. 

This  is  a  special  case,  raising  a  question  that  originatecl  in  an 
action  brought  by  a  landlord  against  his  tenant,  saing  him  for  a 
certain  rent  reserved  by  a  lease  ezecated  under  the  hand  and  seal 
of  the  tenant;  and  the  answer  of  the  tenant  is  not  a  release  of 
the  rent,  nor  a  covenant  or  agreement  to  abate  the  rent,  nor  any 
legal  principle  that  could  be  an  answer  in  a  Court  of  Law  to-  the 
action  brought  on  this  lease. 

It  is  not  disputed  that  the  plaintiff  was  assignee  of  the  reversion 
incident  to  which  the  rent  was  attached,  for  the  conveyance  passed 
the  reveraion  subject  to  the  lease ;  and  so  the  assignee  of  that 
reversion  became  entitled  to  the  rent  reserved  by  that  lease.  It 
is  true,  and  I  will  take  it  in  the  strongest  way,  that  this  abatement 
was  made  by  a  note  in  writing,  under  the  hand  of  the  former 
owner  of  the  lands,  that  they  were  held  at  an  abated  rent$  but 
there  is  no  authority^  to  show  that  such  a  note  in  writing  could 
be  an  answer  to  an  adtion  of  debt  or  covenant,  or  an  ejectment 
brought  on  that  lease.  If  the  tenant  had  shown  any  legal  instru- 
ment which  would  be  an  answer  to  the  action,  he  ought  to  have 
the  benefit  of  it;  but  I  do  not  find  any  such  thing  on  the  face 
of  this  special  case;  the  utmost  I  can  find  is  a  statement,  taking 
it  in  a  most  favourable  way  for  the  tenant,  whidi  amounts  to  this, 
that  the  former  owner  stated  that  the  rent  had  been  abated :  that  is 
DO  answer  to  this  action.  The  right  of  the  assignee  is  founded  on 
the  legal  assignment  executed  by  a  person  whose  act  is  equivalent 
to  the  act  of  the  reversioner  himself;  and  looking  to  the  act  of 
the  Commissioners,  it  is  as  valid  and  efficacious  as  the  act  of  the 
reversioner  himself. 

But  it  is  said  ihat^  because  the  reversioner  gave  a  written  note, 
this  statement  of  that  by  the  Commissioners  is  an  answer  to  the 
action.  Is  there  then  anything  in  what  has  been  done  by  the 
Commissioners  that  can  give  efiect  to  this  note,  and  give  it  legal 
effect  and  operation,  as  an  answer  to  this  proceeding  to  recover 
the  rent  under  this  lease  ?  If  this  statement  of  the  Commissioners 
had  the  effect  of  making  a  reduction  in  point  of  law,  if  they  intended 
to  sell,  and  the  purchaser  to  buy,  an  abated  renti  do  the  docuaients 

TOL.  6*  60  L 


E.  T.  185B. 

iiueen*s  Bench 


474 


COMMON  LAW  REPOBTS. 


E.  T.  1856.  sho^  that?    If  they  intended  to  do  so,  why  state  so  accnxitdy  g 
Queen'i  Bench  ... 

lease  reserving  a  higher  rent  ?    If  they  intended  to  sell  sabjeek  only 

to  the  abated  rent,  they  might  have  so  stated ;  bat  I  am  at  s  Iobi 

to  find  any  jurisdiction  giving  them  power  to  take  upon  themselTes 

to  decide  a  question  between  landlord  and  tenant,  of  a  dalnoos 

character ;  they  have  nothing  to  do  but  state  the  true  condition  of 

the  property,  and  apprise  the  purchaser  fairly  upon  what  tenns  ha 

purchases,  that  he  may  know  there  is  a  lease  giving  him  a  kgal 

title  to  a  renty  but  that  there  may  be  an  equitable  title  to  reduce 

that  r^nt,  that  an  abated  rent  had  been  received :  and  they  give  the 

purchaser  notice  of  that  abatement,  reserving  to  the  tenant  the 

right  to  that  aljatement  if  he  be  entitled  to  it.     A  mere  tempomy 

abatement  will  not  deprive  the  owner  of  the  estate,  or  his  crediton 

who  may  be  selling  it,  of  the  right  to  the  larger  rent. 

But  it  has  been  contended  that  this  sale  was  subject  to  the  abated 

rent.    I  have  inquired  what  the  practice  of  the  Commissioiien  is, 

and  I  have  been  informed  that  they  nevet  contemplated  any  sock 

thing;  they  merely  desired  to  record  the  lease,  and  the  fact  that 

there  had  been  an  abatement,  and  to  saddle  the  purchaser  with  notiee 

of  the  fact,  and  to  reserve  to  the  tenant  the  benefit  of  that  &et)  if 

he  could  show  he  was  entitled  to  the  abatement. 

I  have  no  doubt  that,  on  the  documents  before  the  Court,  and 

the  words  ''  abated  rent''  taken  along  with  them,  no  answer  is  giveii 

to  an  action  by  the  assignee  against  the  tenant  for  the  rent  reaened 

by  the  lease.    Behind  the  record  there  may  be  facts  to  modify  the 

opinion,  but  there  is  nothing  before  the  Court  furnishing  a  1^ 

answer  to  the  action:  the  words  "abated  rent"  appearing  in  the 

schedule  or  rental  cannot  nullify  or  cancel  the  lease.    If  they  had 

the  effect  of  reducing  the  renty  what  remedy  would  be  left  to  the 

assignee  for  the  reduced  rent  ? 

In  my  judgment,  the  plaintiff  is  entitled  to  the  full  rent  reaerred 

by  the  lease. 


Cramptoh,  J. 

I  am  authorised  by  Judge  Moobv  to  state,  that  he  codciicb  ia 
opinion  with  the  Lobd  CmBv  Justice  and  myself. 

Judgment  for 
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DENIS  MAHONY 
o. 
ANNE  LEVIS,  Executrix  of  SAMUEL  LEVIS. 


.Ck>iitiiiued  in  the  name  of  BELINDA  MAHONY  and  others, 
Execoton  of  DENIS  MAHONY,  Plaintiffs ; 

ANNE  LEVIS,  Defendants  j^    a  16, 17 

19. 

XJss  and  occupation. — The  summons  and  plaint  claimed   a  sum  By  lease,  bear- 

of  £219,  on  account  of  money  payable  by  Samuel  Levis,   in  his  uthofNoyem- 

lifetime,   to    the    plaintiff,  for  the    use   and    occupation,  by  the  t^   p^'o^g 

pkintirs  permission,  from  the  1st  of  May  1849,  to  the   1st  of  J^^^^^^B^ 

November  1852,  of  certain  lands  in  the  county  of  Cork.  The  parti-  !?"»*  tenante, 

•^  '^  for  a  term   of 

culars  indorsed  on  the  summons  and  plaint  made  a  claim  for  the  use  thirty-^ne 

yean.     A 

and  occupation  of  the  premises  for  three  years  and  a-half,   and  became    a 

party  to  this 
gave  credit  for  a  sum  received  in  May  1849,  on  account,  from  lease  aa  seen- 
o  1  T      •  rity    for    B, 

oamuei  liCVis.  who  coltintted 

To  this  the  defendant  pleaded  that  Samuel  Levis  did  not  \^\^  ^^^^  ^ 
use  and  occupy  the  lands  in  manner  and  form  in  plaint  mentioned.  ^^^  was^^el 

After  this  plea  had  been  filed,  a  suggestion  was  entered,  stating  ^^i^^i^^ 

the  death  of  the  plaintiff  Denis  Mabony,   and  the  appointment  ^^    ^® 

of  Belinda  Mahony  and  others  as  his  personal  representatives.!   B,    and  from 

that  period  A 
exercised  no  control  oyer  the  land ;  the  rent  having  been  paid  b^  B's  fiumlj  np  to 
itfi  expiration  in  1849.  B  died  in  1848,  and  his  family  remamed  in  occnpation 
for  three  years  and  a-half  after  his  death.  Receipts  for  the  rent  were  paned  in 
A's  name  up  to  1848,  when  a  sum  of  £65  was  paid  by  A.  In  1851,  a  writ  issued 
against  A,  for  arrear  of  this  rent.  To  this  action,  A  took  defence,  denying  his 
liability ;  and  subsequently,  by  agreement,  a  sum  was  paid  on  account.  A  was 
not  then  in  occupation,  and  directed  the  agent  of  the  landlord  to  take  possession. — 
Hddt  that  no  action  was  maintainable  against  the  representatiyes  of  A,  for  occupa- 
tion of  the  premises  aftei^  the  expiration  of  the  lease,  and  that  on  this  eyidenoe  the 
Jud^  ought  not  to  direct  a  yerdict  for  the  plaintiff,  and  that  it  was  no  misdirection 
leaymg  a  question  to  the  juxy  whether  A  had  assented  to  such  oyezholding. — 
[CaAMPTON,  J.,  du$€ntietU€,'\ 

Where,  after  defence  filed,  the  plaintiff  dies,  the  action  mi^  he  continued  by 
his  personal  representatiye  by  entiy  of  a  suggestion ;  liberty  to  file  such  suggestion 
is  granted  on  an  ex  parte  application. 

*  FaaaiM,  J.,  ahunte. 

t  Note.— This  order  was  obtained  under  the  157th  section  of  the  Common 
Ijaw  Procedure  Act,  on  an  ex  parte  application,  and  the  proceedings  are  con- 
tinued in  the  name  of  such  representatives,  and  so  entered  m  the  maigin  of  the 
record  as  above. 
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(^teen'M  Bench 


The  following  issues  were  raised  on  these  pleadings  r—Fint, 
whether  the  persons  named  in  the  suggestion  are  the  executrix 
and  executors  of  Denis  Mahonj,  deceased? 

Secondly,  whether  the  said  Samuel  Leyis,  in  hi»  lifetime,  did 
use  or  occupy  the  lands  in  manner  and  form  as  in  the  snmmoM 
and  plaint  stated? 

The  case  was  tried  before  the  Lobd  Chibv  Justice,  mX  Ibe 
Sittings  after  Michaelmas  Term  1855.  It  appeared  fnm  tbe 
evidence  that,  by  lease,  of  the  11th  of  NoTomber  1818,  Locd 
Riyersdale  and  others  demised  to  Samuel  Levis  and  John  Woolfe 
the  premises  in  question,  as  then  and  for  some  time  past  in  the  ooes- 
pation  of  Samuel  Levis  and  John  WooWd-^Habend^tm  to  them,  their 
executors,  &c.,  for  a  term  of  thirty-one  years,  subject  to  the  jeirlj 
rent  of  £65.  That  Levis  became  a  party  to  this  lease  as  aecoritj 
for  Woolfe ;  that  Woolfe  cultivated  the  lands  for  some  yean,  ontfl 
by  a  deed  of  partition,  of  the  25th  of  February  1831,  the  lindt 
were  divided,  and  Samuel  Levis  gave  his  moiety  to  Williioi 
Woolfe,  the  eldest  son  of  John  Woolfe;  and  from  that  period 
to  the  time  of  his  death  he  never  exercised  any  right  over  the 
lands,  the  rent  having  been  paid  up  to  May  1849,  when  the  lease 
expired,  by  Woolfe's  family.  It  further  appeared  that  the  interest 
of  the  Riversdale  family  in  the  lands  was  only  for  a  term  d 
years,  and  that  it  was  conveyed  to  Daniel  and  Grerard  Callagban, 
who  mortgaged  their  interest,  and  the  mortgagee  and  the  CaUaghus 
assigned  to  the  plaintiff,  and  that  a  receiver  was  appointed  orer 
these  lands  by  the  Court  of  Chancery,  in  a  cause  of  CaUagkn 
v.  Callaghan.  John  Woolfe  died  in  1848,  but  his  family  remained 
in  occupation  of  the  land  for  three  years  and  a-half  after  his  deith, 
and  after  the  expiration  of  the  lease.  The  agent  of  the  mortgagees 
proved  that  for  ten  years  he  had  received  the  rent  from  Levis, 
and  had  passed  receipts  in  his  name  up  to  1848,  when  the  reoeiTer 
was  appointed.  He  deposed  that,  in  May  1848,  he  received 
£65.  2s.,  paid  by  Levis,  through  his  nephew  Woolfe,  the  son  of 
the  lessee,  and  that  the  last  payment  was  made  in  1851.  IVevioosIj 
to  thb  payment,  a  writ  of  summons  issued  at  the  suit  of  D.  F. 
Mahony  against  Levis,  indorsed  for  a  sum  of  £199 ;  hot  Levtf^ 
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faaving  taken  defence,  denied    Lis   liability,  and  notified  to  the  E.  T.  1856. 
reoeiYer  that  he  had  no  further  posaession  of,    or  interest   in, 
the  lands.    The  receiver  ultimately  agreed  to  receive  the  money 
by  instalments;  and  on  the  2nd  of  May  1851,  a  sum  of  £100 
w^as  paid  by  a  son  of  Woolfe's  to  the  receiver. 

It  farther  appeared  that  Levis  had  told  the  receiver  to  go 
and  take  possession  of  the  lands.  That  at  the  time  the  lease 
had  expired,  Levis  was  not  in  actual  occupation  of  the  lands ;  bat 
two  of  his  sisters  were  in  possession  of  part. 

The  defendant  produced  two  witnesses,  John  Woolfe  and  the 
son  of  Levis,  to  prove  that  Levis  never  was  in  occupation, 
and  that  no  rent  was  received  from  the  tenants  for  Levis. 

On  the  close  of  the  case,  plaintiffs'  Gonnsel  called  for  a  direc- 
tion, on  the  ground  that  Samuel  Levis,  the  surviving  lessee  of 
the  lease,  having  permitted  the  occupation  of  the  lands,  after  the 
expiration  of  the  lease,  to  remain  as  it  was,  without  any  attempt 
on  his  part  to  put  the  occupiers  out  of  possession,  became  liable 
for  the  occupation  during  the  time  for  which  the  action  was 
brought.  This  the  learned  Judge  refused  to  do,  but  reserved 
liberty  for  the  plaintiff  to  have  a  verdict  entered  for  him,  if  the 
Court  should  be  of  opinion  he  should  so  have  directed. 

The  Chief  Justice  then  charged  the  jury,  and  left  to  them, 
as  a  question  oi  fact,  whether  Samuel  Levis  had  made  himself 
liable,  by  any  arrangement,  for  rent  after  the  expiratioD  of  the 
lease?  but  that  in  order  to  make  him  so  liable,  as  a  continoiiig 
tenant,  the  jury  should  be  satisfied  that  he  agreed  to  overbold 
the  lands  as  tenant,  after  the  expiration  of  the  lease.  And  he 
also  left  to  them  the  question  whether,  by  payment  of  the  £100 
and  the  receipt,  he  had  recognised  the  tenancy?  and  that  they 
should  consider  whether  the  £100  included  anything  beyond  the 
sum  due  for  rent  on  the  lease?  and  that  they  should  consider 
whether  the  payment  of  the  £100  was  a  contrivanee,  or  a  batta  fide 
payment  ? 

The  plaintiff'  Counsel  then  insisted  that  the  Chisf  Justice 
should  have  told  the  jury,  that  if,  after  the  determination  of  the 
lease  of  1818,  the  same  parties  continued  to  occupy  the  lands. 
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E.  T.  1856.  with   Samuel    Levis'   knowledge,  and     without   any  attempt  on 

Qii€€f^*»  Bench   ,  .  ,  ,      , 

his  part  to  pat  them  out,  he  became  liable  for  the  oocupattoD 

of  the  lands.    That  his  Lordship,  instead  of  leaving  to  tbejiny 

the  question,  whether  the  agreement  or  promise  by  Levis  to  paj 

£100,  as  stated  by  the  receiver,  included   anything  for  oocopt- 

tion   beyond  the   expiration   of  the  lease  of  1818,  should  tuTe 

told  the  jury,  if  they  believed  the  receiver's  evidence,  the  sum 

of  £199i   indorsed  on   the   writ,   included   a  claim   for  a  period 

beyond  the  expiration  of  the  lease,  and  that  Levis  became  liable 

for  the  use  and  occupation  for  the  period  covered  by  the  £199. 

Thirdly,  they  insisted  that  he  should  have  told  the  jury  thtt, 
as  Samuel  Levis,  by  the  payment  of  the  £100,  and  by  oot  re- 
pudiating his  receipt  during  his  lifetime,  induced  the  reodTcr 
to  suppose  he  had  adopted  the  tenancy  of  the  parties  in  occupationi 
and  prevented  him  from  treating  them  as  tenants  of  Mahonj, 
at  all  events,  for  the  period  for  which  the  sum  of  £199  was  claimed 
in  the  action,  plaintiff  was  entitled  to  a  verdict. 

The  jury  found  for  the  defendant.  A  conditional  order  haTing 
been  obtained,  to  set  aside  this  verdict  and  to  enter  a  verdict  for 
the  plaintiff,  pursuant  to  leave  reserved,  or  for  a  new  trial,  on  the 
ground  of  misdirection — 


Sullivan  and  Maedanogh^  for  the  defendant,  showed  cause. 

The  conditional  order  is  taken  for  misdirection  of  the  Judge,  aod 
therefore  no  question  arises  on  the  evidence.  The  point  is  a  naziov 
one,  and  has  been  the  subject  of  decision :  NoHan  v.  Tozer  (a). 
Where  one  of  the  two  executors  of  a  deceased  tenant  for  jeazs 
entered  into  the  premises,  such  entry  was  held  not  to  enure  as  tbe 
entry  of  both,  so  as  to  make  them  both  liable  for  use  and  oceopatioD. 
Parke,  B.,  there  says : — "  Such  enjoyment  is  not  by  law  the  poaseasioD 
"  and  enjoyment  by  both,  and  it  does  not  render  both  chargeable  to 
"  the  lessor  to  pay  a  compensation  to  him  for  it,  as  joint  occupien  id 
« their  own  right.  But  in  order  to  support  this  action  for  use  and 
'<  occupation,  it  is  necessary  that  the  land  should  have  been  occupied 
<«  by  the  defendant,  his  agents  or  undertenants,  during  the  time  for 


(a)  lCr.,M.&BoB.]72. 
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**  which  the  oompensation  is  claimed  for  nee  and  occupation."    This  E.  T.  1856. 
case  cannot  he  argued  as  one  of  suh-tenancj,  it  is  a  case  of  co- 
tenancy.    The  lease  was  made  to  Levis  and  Woolfe ;  and  though 
Ijevis  was  hut  a  surety,  he  was  equally  liable  as  the  principal ;  but 
he  never  lived  on  the  lands,  nor  paid  any  rent  out  of  his  own  money. 
It  was  in  evidence  that  the  money  paid  belonged  to  the  Woolfes. 
No  case  of  sub-tenancy  was  made  at  the.  trial.  Draper  v.  Crofts  and 
JBartleii  (a)  rules  the  case.    That  was  a  demise  to  A  and  B  for  a 
term,  and  B  held  over  after  the  expiration  of  the  term,  without  A's 
assent ;  and  it  was  held  that  A  was  not  liable  for  rent  becoming  due 
daring  such  holding  over :  and  so  Tancred  v.  Christy  (b)  decides  that 
one  tenant  cannot  bind  his  co-tenant  merely  by  holding  over ;  and 
in  WoodfalPs  Z.  and  T.,  p.  523  (7th  ed.),  referring  to  this  case, 
it  is  said: — *^  In  a  second  action  for  subsequent  use  and  occupation 
*'  of  the  same  premises,  it  was  held  that  if  premises  are  let  to  two 
^'persons  for  a  term,  at  the  end  of  which  one  holds  over,  with  the 
^assent  of  the  other,  both  continue  liable  for  the  time  the  one 
actually  occupies;   but  both  will  not  be  liable,  if  the  holding 
over  has  been  without  such  assent.''    It  is  therefore  plain  that 
the  Chief  Justice  should  not  have  directed  the  jury  to  find  a 
verdict  for  the  plaintiff. — [Cbamfton,  J.      Unless  the  plaintiff 
can  stand  on  the  abstract  question,  he  has  no  locus  here.] — ^We 
do  not  argue  against  the  weight  of  evidence.    The  jury  have  found 
against    both  actual  and   constructive   possession  in  Levb,    and 
yet  the  Court  are  called  on  to  set  aside  the  finding,  because  of 
misdirection :  Woodcock  v.  Ruih  (c). 


<( 


€t 


Lane  and  Exham^  contra. 

We  called  on  the  Judge  to  direct  the  jury  that  the  possession 
of  Levis  was  deducible  from  the  facts  proved,  his  telling  the 
receiver  to  go  and  take  possession,  and  other  circumstances,  which 
led  to  the  inference  that  the  holding  was  by  Levis  himself  and 
the  other  parties  under  him.  He  paid  the  rent,  and  the  possession 
was  in  him  as  lessee;  we  never  recognised  the   sub-tenants«— 

(«)  15  M.  4k  W.  166.  (6)  12  H.  ft  W.  816. 

CO  8  Bing.  170. 
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E.  T.  1856.  [CsABiPTON,  J.    Ton  did  not  object  to  the  lasaea  sent  to  the  jmj; 
Queen's  Semeh 

nor  did  yon  object  to  the  findings. — Lbfrot,  C.  J.    The  Hbttiui 

question  is,  whether  a  continuance  in  possession  bj  one  oo-tenut 

is  the  possession  of  the  other  ? — Moosb,  J.    Are  not  the  findings  of 

the  jury  tantamount  to  a  disclaimer  by  Levis  ?] — ^If  that  be  so,  tbea 

the  doctrine  laid  down  Ij  Lord  Abinger,  in  Chruty  ▼.  raiiered;k 

not  law :  Ibbs  v.  Richardson  (a).    That  was  a  case  where  the  anda- 

tenant  held  over,  against  the  will  of  the  lessees ;  and  the  latter  were 

still  held  liable  in  an  action  for  use  and  occupation,  on  the  ground 

that  the  undertenants'  possession,  being  obtained  by  and  throogb 

the  defendants,  was  to  be  taken  as  their  possession  up  to  the 

expiration  of  the  lease.   The  Woolfes  must  be  taken  to  hsTe  beeo 

in  occupation  by  consent  of  the  lessee ;  and  until  that  assent  be 

determined,  the  defendant  remained   liable.      Li   May  1849,  the 

Woolfes  were  in  possession,  by  and  through  the  inatrumentalttj  of 

Levis;  and  he,  being  the  surviving  lessee,  was  bound  to  deliver 

up    possession  to  the  landlord,  before    his    liability  determined. 

Chrisiy  V.    Tanered(b)  was  an  action  for  use  and  occapatioo, 

against  several  defendants,  who  were  the  original  parties  to  u 

agreement  to  take  premises  of  the  plaintiff  for  one  year;  and  it 

was  proved  that,  after  the  termination  of  the  year,  some  of  tbea 

had  continued  in  actual  possession ;  and  the  action  was  brongbt 

against  all,  to  recover  rent  accruing  due  during  the  period  of 

holding  over.     Parke,  B.,  says,  in  7  M.  Sf  W^  p.  129:— '^If  Booe 

*'of  the  defendants  had  continued  to  occupy,  they  would  all  hsTe 

"  remained  liable.     It  is  their  duty,  at  the  end  of  the  tenn,  to 

^'  give  up  the  tenancy ;    if,  by  themselves,   or  by  sub-tenants  or 

^'joint-tenants,  they  remain  in,  they  are  liable  as  holding  oTer."* 

That  case  came  again  before   the  Ck>urt    of    Exchequer,   in  9 

M.  ^  W.  (p.  438) ;  and  it  was  urged,  on  behalf  of  the  defendant 

Tancred,  who  was  not  shown  to  have  actually  occupied  doiio^ 

the  period  of  holding  over,  for  which  the  rent  was  sought  to 

be  recovered,  that  though  there  might  be  an  action  on  the  ooT^ 

nant  against  all,  the  landlord  would  only  treat  those  who  remained 

in  as  trespassers  or  tenants ;    and  the  difference  between  a  co- 


(a)  9A.  &E.849.  (h)  7M.&W.  127;  8.  C,  9  IC  &  W.  4S& 
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tenant    and   undertenant    was    insisted    on;    the  one  comes   in  £•  T.  1856. 

Queen' i  Bench 
under  the  tenant,  the  co-tenant  under  the  landlord;  and  that  a 

party  has  no  control  over  his  co-tenants,  who  may  continue  to 
occupy  against  his  wiU.  But  the  case  was  ultimately  decided 
on  the  ground  that  there  was  evidence  of  Tancred's  assent  to 
the  continuance  in  possession  of  the  other  defendants.  The  case 
in  7  M.  Sf^  TV.  decides  that  the  defendant  is  liable;  the  case  in 
9  M.  Sf  W.  decides  that,  where  assent  is  shown,  the  joint  tenant 
not  actually  occupying  is  liable:  Harding  v»  Crethom  (a)  was 
a  case  where,  the  lease  having  expired,  it  was  held  that  the  tenant 
continued  liable  to  the  rent,  unless  he  delivered  up  complete  pos- 
session of  the  premises,  or  the  landlord  accepted  another  in  his 
room;  and  Lord  Kenyon  there  said: — "Where  a  IdiEUie  is  ex* 
pired,  the  tenant's  responsibility  is  not  at  an  end ;  for  if  the 
premises  are  in  possession  of  an  undertenant,  the  landlord  may 
'*  refuse  to  accept  the  possession,  and  hold  the  original  lessee  liable ; 
"  for  the  lessor  is  entitled  to  receive  the  absolute  possession  at  the 
''end  of  the  term.  But  it  may  be  proved  that  the  lessor  had 
''accepted  the  undertenant  as  his  tenant,  as  by  his  having 
''  accepted  the  key  from  the  original  lessee,  while  the  undertenant 
"  was  in  possession,  by  his  acceptance  of  rent  from  him,  or  by  some 
"  act  tantamount  to  it." 

Cur.  ad.  vult. 


MOOBE,  J. 

This  case  comes  before  the  Court  on  an  application  to  set  aside 
a  verdict,  on  the  ground  of  alleged  misdirection. — [His  Lordship, 
having  stated  the  facts,  proceeded  to  say] : — ^It  is  plain  that  if 
a  tenant,  himself  being  in  possesion,  should  overbold,  an  action 
for  use  and  occupation  may  be  maintained  against  him  at  the 
suit  of  the  landlord.  It  is  also  plain  that,  if  the  tenant  underlet, 
he  himself  not  being  in  possession,  and  his  tenant  overhold,  in 
like  manner  he  is  liable  in  use  and  occupation.  That  principle 
:was  so  laid  down  by  Lord  Kenyon,  in  Harding  v.  Crethom^ 
the  ground  of  that  decision  being  that  the  occupation  by  the  under- 


(a)  1  Esp.  56. 


April  19. 


VOL.  6. 


61  I. 
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E.  T.  1856.  tenant  was  the  same  as  the  oceupation  hj  the  tenant  himfldfl  I 

QMeH'a  Bench 

would  be  inclined  to  go  further,  and  say  that,  if  a  tenant  pot 

another  into  possession,  use  and  occupation  might  be  maintained 

against  him,  the  possession  of  the  man  to  whom  he  gaTC  it  being 

looked  on  as  his  own  possession.    But  the  present  case  does  not 

ftdl  within  those  cases.    LoTis  never  was  himself  in  posBenion; 

he  never  overheld  the  possession ;  and  it  cannot  be  said  that  the 

overholding  by  Woolfe's  familj  was  through  Levis. 

This  case  comes  within  the  principle  of  Draper  v.  Crofts  ad 
BariUU  (a).  That  was  aunmpHt  for  use  and  occupation ;  one 
defendant  pleaded  fum^usumpiit  and  payment ;  the  other  defiendent 
(Bartlett)  suffered  judgment  by  default.  It  appeared  the  plaintif 
bad  let  the  premises  to  the  two  defendants,  by  a  written  agiee^ 
ment,  bfc  three  years ;  Bartlett  alone  occupied  and  paid  the  rent, 
and  held  over  after  the  expiration  of  the  three  years.  There  wu 
no  evidence  of  any  astent  by  the  other  defendant  to  this  hddisg 
over ;  and  the  only  evidence  of  his  knowledge  of  it  was  a  letter 
demanding  the  rent,  written  by  plaintiff's  attorney,  to  which  be 
made  no  reply;  this  letter  was'  received  in  evidence,  and  the 
Judge  left  it  to  the  jury  to  say  whether  this  defendant  had  assented 
to  Bartiett's  holding  over  the  premises  ?  The  jury  found  for  the 
plaintiff,  that  this  defendant  did  assent;  but  the  Court  set  aeide 
the  verdict,  on  the  ground  of  its  being  entirely  unwarranted  bj 
the  evidence.  It  appears  to  me,  on  the  authority  of  that  cise, 
that  if  Woolfe  had  survived  to  the  end  of  the  term,  and  oTerheU, 
no  action  could  be  maintained  against  Levis,  unless  he  aeeented 
to  that  overholding.  This  same  principle  is  applicable  to  the  paxtia 
who  got  the  possession  from  Woolfe,  without  the  assent  of  Leiiif 
and  accordingly,  the  Qbxxe  Swmcs^  considering  it  a  question  far 
the  jury,  left  it  to  them ;  and  they  found  for  the  defendant 

It  is  now  said  that  no  question  ought  to  have  been  left  to  the  jvy* 
No  doubt,  a  great  deal  of  evidence  was  given  to  show  the  asseot 
of  Levis,  and  a  great  deal  of  evidence  the  other  way ;  and  if  the 
eonditional  order  had  been  taken  to  set  aside  the  verdict  as  beiing 


(a)  15  M.  ft  W.  166. 
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against  the  weight  of  evidence,  that  point  might  have  been  open;  E.  T.  1656. 

bat  it  is  not  on  that  ground  the  conditional  order  was  taken.  S...-.V ' 

It  appears  to  me  that  the  Chief  Justice  took  the  proper  course 
in  leaving  the  question  to  the  jury,  and  therefore  that  the  verdict 
ought  to  stand. 


MAHONT 

V. 

LEVCS. 


Ckamptok,  J. 

This  case  involves  a  very  important  question  upon  the  law  of 
landlord  and  tenant ;  and,  upon  the  best  opinion  I  can  form,  I  think 
that  the  verdict  ought  not  to  stand.  The  only  ground  relied  on 
to  set  this  verdict  aside  is  one  of  misdirection ;  but  I  conceive,  even 
on  the  issue  sent  to  the  jury,  the  verdict  ought  to  be  set  aside. 

The  facts  of  the  case  are  few.    Woolfe  and  Levis  were  in  pos- 
session under  a  lease  made  to  them  jointly  as  joint  tenants ;  that 
lease  expired  on  the  1st  of  May  1849*    Woolfe  died  in  January 
1848,  and  his  widow  and  son  continued  in  possession  of  the  premises. 
It  appears  that  Levis  had  no  actual,  that  is,  personal,  possession  at 
any  time,  although  he  would  be  as  liable  on  a  constructive  possession 
as  an  actual  one ;  Woolfe  alone  enjoyed  the  profits  of  the  fiurm, 
but  Levis  paid  the  rent,  and  it  was  in  his  name  the  receipts  were 
given  by  the  receiver.    However,  on  Woolfe's  death  in  1848,  his 
widow  and  son  remained  in  possession,  and  it  has  been  assumed 
that  they  got  the  possession  from  Woolfe ;  but  that  is  an  erroneous 
view.     They  sever  were  tenants  during  the  existence  of  the  lease, 
save  as  members  of  Woolfe's  family,  occupying  just  as  his  servants 
occupied.    It  is  true  they  were  in  possession  after  his  death ;  but 
how  did  they  get  that  possession?    What  were  the  rights  of  the 
parties  at  that  period  ?     The  landlord  was  entitled  to  his  rent 
during  the  subsistence  of  the  lease  ;  Levis  was  entitled  to  the 
possession  of  the  whole,  and  bound  to  pay  the  rent  on  the  death 
of  his  co-lessee ;  be  then  became  sole  lessee  of  the  premises,  just 
as  much  as  if  the  lease  had  been  made  to  him  individually.    He  did 
not  turn  out  Mrs.  Woolfe  and  her  son,  but  allowed  them  to  remain 
in  possession,  and  to  receive  the  rents  and  profits  of  the  premises. 
There  is  no  evidence  of  what  the  dealings  were  between  Levia 
and  the  Woolfes ;  there  b  some  evidence  of  money  having  been 
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B.  T.  1856L.  paid  by  Levis  on  the  part  of  the  Woolfes ;  bat  I  take  it  to  be  u 
incontroTertiblfi  propositiozi  that  both  mother  and  son,  on  the  dtj  of 
the  expiration  of  the  lease,  were  tenants  bj  the  permission  oCLeris; 
he  paid  the  last  gale  of  rent  up  to  1849.  There  is  also  a  remarkable 
transaction  that  took  place  subsequently,  in  185 1 » two  years  after  the 
expiration  of  the  lease.  A  new  receiver,  having  come  into  receipt 
of  the  rents,  issued  a  writ  against  Levis  for  the  rent  dne;  he  is 
applied  to  for  the  possession,  and  he  says  '*  go  and  take  it"  The 
rent  is  then  paid,  and  two  receipts  are  passed  by  the  receirer, 
one  of  which  exactly  clears  off  the  rent  due  under  the  lease,  to  the 
year  1849 ;  the  other  is  for  small  sums  on  account  of  rent  and  coeUi 
but  the  only  rent  that  could  be  then  due  was  for  rent  after  1S49. 
The  origin  then  of  Mrs.  Woolfe's  possession  is  owing  to  and  bj 
the  man  alone  entitled  to  that  possession,  viz.,  Levis ;  the  reoeirer 
or  the  head  landlord  never  had  any  dealings  with  Mrs.  Wooife 
or  her  son.  There  was  no  case  of  a  new  tenancy  created,  or  of 
any  agreement  by  which  the  landlord  assented  to  the  poeseesiao 
of  Mrs.  Woolfe ;  are  we  not  then  bound  to  assume  that  Mr&  Wodfe 
was  in  possession  by' permission  of  Levis  ? 

I  think  the  difference  between  the  Members  of  the  Court  ariaes 
rather  in  the  application  of  the  facts  than  of  the  law.  The  liv 
is  stated  by  Parke,  B.,  in  Ckruty  v.  Tanered(a).  He  says:— "h 
'*  is  dear  that  the  original  parties  to  this  agreement  continued  liable 
"for  the  rents  as  tenants  hblding  over,  unless  there  was  a  aew 
«<  agreement  by  the  landlord  to  accept  other  persona  as  his  tenants 
''  in  their  stead.  The  only  question  therefore  is,  whether  there 
'^was  in  this  case  any  evidence  of  an  agreeaaent  by  the  plaintif 
(( to  accept  the  new  parties  as  tenants  in  place  of  the  old  ?"  There 
was  no  such  agreement  here ;  the  possession  was  not  given  np  tt 
the  expiration  of  the  lease ;  and  Mrs.  Woolfe,  remaining  in  posaes- 
sion  under  a  particular  title,  continues  in  that  possession  under  that 
title  until  another  be  shown.  She  and  her  son  were  perminve 
tenants,  and  their  title  can  only  be  traced  to  Levis.  The  word 
"  undertenant "  is  used  by  Lord  Kenyon  in  that  case  (5  Esp*,  p.  56)* 
He  says : — ^*  If  the  premises  are  in  possession  of  an  undertenant,  the 


(a)  7  M.  &  W.  130. 
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*' landlord  may  refuse  to  accept  the  posseasion,  and  hold  the  original  £.  T.  1866. 

QMen,*s  Senchi 

<<  lessee  liable;  bat  it  may  be  proved  that  the  lessor  had  accepted 
"  the  undertenant  as  his  tenant,  as  by  his  having  accepted  the  key 
"  from  the  original  lessee,  while  the  undertenant  was  in  possession, 
by  his  acceptance  of  rent  from  him,  or  by  some  act  tantamount 
to  it."  He  does  not  advert  to  its  application  to  a  person  who 
pays  rent  to  the  tenant;  and  it  is  remarkable,  in  Christy  v.  Taneredf 
that  the  defendants  were  not  undertenants,  but  persons  who  suffered 
others  in  the  same  interest  to  remain  in  possession ;  and  it  was  held 
they  still  continued  liable.  The  rule  so  laid  down  by  Lord  Kenyon 
is  not  questioned  in  the  case  of  Christy  v.  Tanered{a)j  though 
in  the  first  case  the  Court  went  too  far.  Both  these  cases  were 
re-considered  by  the  Court,  in  Draper  v.  Crofts  and  Bartlett  (b) ; 
and  the  Court  there  held  that  where  there  is  a  demise  to  two  for 
a  term,  and  one  holds  over  after  the  expiration  of  the  term,  without 
the  other's  assent,  that  other  is  not  liable  for  rent  becoming  due 
during  such  holding  over.  That  is  an  exception  which,  I  take 
it,  is  well  founded  in  reason  and  good  sense.  Where  there  is  a 
single  tenant,  and  persons  are  in  possession  by  his  permission,  he 
can  turn  them  out,  but  a  co-tenant  not  in  actual  possession  is 
without  remedy  against  his  co-tenant;  he  cannot  turn  him  out, 
and  is  placed  in  a  position  of  great  difficulty :  but  that  is  an  excepted 
case.  The  doctrine  of  that  case  in  15  Jf.  «^  W^  p.  166,  cannot 
apply  here,  because  in  this  case  one  of  the  co*lesaees  died  before 
the  expiration  of  the  lease,  and  the  remaining  one  was  alone  liable. 
The  landlord  could  not  maintain  an  action  against  Mrs.  Woolfe  and 
her  son,  because  there  was  no  jsontract  between  them ;  they  must  be 
considered  tenants  by  sufferance. 

Then  the  question  resolves  itself  into  this,  does  the  present  case 
come  within  the  rule  or  the  exception  ?  It  is  said  to  be  within 
the  exception,  because  Mrs.  Woolfe  and  her  son  acquired  possession 
under  Woolfe ;  but  they  could  not  acquire  that  from  a  person  who^ 
title  expired  on  his  death,  and  Levis  aclgiowedged  himself  the  sole 
person  responsible  for  the  rent  both  before  and  after  the  determina* 
tion  of  the  lease.     Actual  occupation  is  not  necessary,  to  render 

(a)  9  M.  &  W.  438.  (*)  U  M.  &  W.  1^ 
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£.  T.  1856.  a  person  liable  for  rent ;  if  he  occupy  bj  an  nndertenant,  or  kf 
permitting  persons  to  remain  in  possession  with  his  sanction^  be 
is  considered  as  being  in  possession,  so  far  as  to  charge  him  with  the 
rent ;  and  therefore  I  consider  Levis  answerable  for  this  renL 

The  question  raised  was  brooght  before  the  Lord  Chikf  Jubtics 
at  the  end  of  the  evidence.  The  issues  were  sent  to  the  jttiy  without 
objection ;  and  I  think  the  question  raised  was  one  of  law,  for  his 
Lordship,  and  not  for  the  jury,  and  therefore  required  a  direction. 
The  presumption  of  law  is,  that  where  a  single  tenant  does  not 
yield  up  possession  on  the  expiration  of  a  lease,  he  remains  liable 
for  the  rent ;  and  though  there  be  other  persons  in  possession,  deriv- 
ing through  him,  whether  paying  rent  or  not,  he  still  continues 
liable.  No  evidence  appears  to  me  to  have  been  given  to  rebut 
that  presumption,  and  therefore,  though  I  distrust  my  own  judg- 
ment, I  think  there  ought  to  be  a  new  trial. 


Lbfrot,  C.  J. 

I  have  the  misfortune  to  differ  in  this  case  from  my  Brother 
Cbampton,  both  as  to  the  law  and  the  consequences  resulting 
from  it.  If  the  law  be  that  a  party  continuing  in  possessioD  bj 
sufferance  or  by  the  permission  of  the  tenant,  that  that  makes  the 
tenant  liable  for  the  rent,  surely  there  is  still  a  question  for  the 
jury,  whether  the  party  remained  in  possession  by  the  permissioD 
and  sufferance  of  the  tenant  ?  and  therefore  I  was  quite  right  in 
leaving  to  the  jury  whether  Mrs.  Woolfe  was  in  possession  by  the 
permisnon  of  Levis  ?  The  responsibility  of  a  tenant  overholding 
is  a  responsibility  arising  from  continued  occupation,  not  from  any 
of  the  obligations  in  the  lease,  further  than  their  specifying  the  rent, 
or  the  terms  on  which  the  responsibility  of  the  tenant,  after  the 
expiration  of  the  lease,  arises.  I  agree  that  if  a  tenant,  afler  the 
determination  of  the  lease,  continue  to  ooccupy  de  fadOf  he  is  liable 
in  use  and  occupation ;  and  I  also  admit  that  if  the  tenant,  instead 
of  occupying  the  premises  himself,  keep  possession  by  an  under* 
tenant,  whom  he  allowed  to  go  into  possession,  he  is  still  liable ; 
for  qui  facii  per  Mum  facii  per  se  :  and  if  he  continue  to  receive 
rent  from  the  undertenant,  he  must  of  course  be  responsible.    He  is 
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liable,  not  merely  for  the  occapation  of  undertenants^  but  for  the  E.  T.  1856. 

occupation  of  any  person  who  may  have  got  into  possession  of  the 

lands  through  or  by  his  instrumentality.     Occupation  by  himself 

was  the  old  principle  of  law ;  occupation  by  an  undertenanty  or 

by  any  one  brought  into  possession  through  his  instrumentality, 

is  added  to  the  old  liability.    I  entirely  agree  with  the  doctrine  laid 

down  by  Lord  Kenyon,  in  Harding  y.  Cretham^  that  the  landlord 

is  entitled  to  treat  a  lessee  who  has  not  gtven  up  possession  as  still 

occupying  by  persons  who  came  into  that  possession  through  the 

instrumentality  of  the  lessee.     That  case  rested  on  the  principle 

that  the  person  by  whose  means  a  person  is  brought  into  possession 

is  liable  for  the  rent ;  but  that  case  also  establishes  that  the  question 

by  whose  means  or  instrumentality  a  person  comes  into  possession, 

or  by  whose  assent  he  ^as  continued  in  possession,  is  a  question 

to  be  left  to  the  jury.    A  tenant  is  not  liable  as  an  overholding 

tenant  if  he  did  not  de  facto  overbold,  unless  he  overheld  by  the 

person  introduced  through  his  instrumentality ;  and  whether  he 

assented  to  that  possession,  or  introduced  the  party,  is  a  question 

of  fact  for  the  jury,  and  I  left  it  to  them  accordingly. 

The  second  issue  was,  did  Levis  assent  to  the  possession  of  the 
Woolfes  ?  How  did  Levis,  by  any  act  of  his,  indicate  any  assent 
to  the  continuance  of  the  possession  by  them  as  his  undertenants  ? 
Was  it  by  his  consent,  sufferance  or  permission  ?  To  bring  Levis 
within  the  rule  as  to  liability,  we  must  consider  whether  the  law 
is  as  I  have  stated,  that  his  instrumentality  must  be  established 
before  the  liability  arises,  and  that  his  mere  permission  is  not 
enough  to  render  him  liable  in  use  and  occupation,  until  the 
jury  find  the  fact  of  his  assent.  If  it  appear,  by  legal  documents, 
that  a  tenant  in  possession  has  made  an  under-lease,  and  the 
lease  is  produced,  the  Judge  has  but  to  construe  the  legal  docu- 
ments, and  direct  the  jury  that  the  person  who  executed  that 
under-lease  is  the  person  liable  for  the  rent.  No  such  evidence 
was  produced  here — ^nothing  of  the  sort,  save  the  £ACt  that  Mrs. 
Woolfe  and  her  son  were  de  facto  in  possession.  .  How  they  came 
into  possession — ^whether  there  was  a  lease  from  Woolfe  to  his 
son,  whether  there  was  a  lease  made  to  trustees  for  the  benefit 
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E.  T.  1856'.  of  Mrs.  Woolfe  and  her  son,  whether  thej  were  tenants  from 
year  to  jear,  there  was  no  evidence.  The  original  letse  wis 
made  to  Woolfe  and  Levis.  Wodlfe  might  have  made  a  kase 
for  five,  ten  or  fifteen  years,  and  that  wonld  have  ended  the  rigbl 
of  survivorship.  But  vnthout  any  evidence  as  to  the  manner  in 
which  Woolfe's  family  remained  in  possession,  it  is  said  thst  Lens 
is  to  he  charged,  aflter  the  expiration  of  the  term  in  the  lease, 
as  occupying  tenant,  because  of  the  possession  of  another  person. 
There  is  no  case  in  the  books  authorising  the  proposition  that  a 
surviving  joint  tenant  is  liable  for  a  holding  over,  simply  becaose 
some  person  has  come  in  generally,  not  through  or  under  bim,  or 
by  his  instrumentality,  but  by  and  through  another  person.  Mrs. 
Woolfe  and  her  son  came  in  through  Woolfe,  not  through  Leris; 
he  was  possessed  per  my  and  per  tout :  and  there  is  this  farther 
peculiarity*— this  was  a  case  of  a  non-occupying  joint  tenant; 
Levis  never  occupied  during  the  term  of  thirty  years,  never 
received  one  shilling  of  rent ;  and  yet  we  are  called  on  to  extend 
the  law  against  a  non-occupying  tenant,  to  render  him  liable  for 
rent,  he  not  occupying  either  during  the  lease  or  after  its  deter- 
mination, the  party  in  possession  not  being  in  either  throQgb 
his  instrumentality  or  procurement ;  and  this  because  it  is  aaid 
he  might  have  turned  them  out.  How  could  a  man  who  had 
not  been  in  actual  possession  (I  admit  he  paid  rent  under  the 
lease)  treat  these  persons  as  trespassers  ?.-~could  he  have  gives 
them  notice  to  quit  ?  What  relation  of  landlord  and  tenant  existed 
between  Woolfe's  family  and  Levis  ?  None  that  I  can  discover. 
It  would  be  throwing  on  a  surviving  lessee,  he  not  assentiog  to 
the  possession  of  the  premises  by  the  immediate  occupiers,  a  lia- 
bility for  which  he  should  not  be  responsible.  To  say  that  tbc 
naked  fact  of  the  co-lessee  dying,  and  leaving  his  family  in  pos- 
session, should  make  the  other  de  jure  liable,  is  not  authorised 
by  law ;  but  even  if  it  were  a  presumption  of  law,  t^at  presnmptioD 
may  be  rebutted.  It  was  not  to  be  left  to  the  jury  to  relmt  it.  I 
say  nothing  about  the  evidence,  whether  strong  or  weak,  to  rebot 
it ;  but  for  the  jury,  I  may  say,  I  was  quite  satisfied  with  thdf 
finding.    I  know  of  no  principle  of  law  which  establishes  the  ^ 
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bility  of  a  surviving  non-occupying  lessee,   he  not  having  any  £.  T.  1866. 
means  of  exercising  his  right  hy  survivorship,  for  the  occupation 
of  persons  coming  in  not  through  his  instrumentality. 

As  to  the  verdict  being  against  the  weight  of  evidence — on  that 
point  the  Court  would  be  unanimous  against  the  plaintiff;  and  on 
the  point  raised,  I  confess  I  think  there  was  no  ground  for  direct- 
ing the  jury :  and  as  no  complaint  was  made  as  to  the  terms  on 
^irhich  the  issues  were  sent  to  the  jury,  I  am  of  opinion  that  the 
cause  shown  should  be  allowed,  and  with  costs. 

Judgment  for  defendant. 


SPRATT  V.  MURPHY,  Executor  of  PATRICK  MURPHY,    j^  ^  ^g^g 

Nov.  4,  7,  ll! 

The  summons  and  plaint  contained  two  paragraphs,  one  for  break-  To  an  action 

of  trespass,  for 
ing  and  entering  the  close  of  the  plaintiff!     The  second  paragraph  breaking   and 

mtfifnr^ff     the 

claimed  damages,  because  Patrick  Murphy,  in  his  lifetime,  on,  &c»,  dose    of   the 
broke  and  entered  a  dwelling-house  of  the  plaintiff,  made  a  great  sizing    ai? 
noise  and  continued  therein  for  two  days,  and  took  divers  goods  S«Tuiir*away 

of  the  plaintiff,   and   carried  away  and   converted  same  to   his,  P^  convert- 
*^     V  "^  ing  the  goods 

own  use.     The  summons  and  plaint  then  averred  that  Patrick  ^d  chattels  of 

'^  the   plaintifi; 

Murphy  died  on  the  25th  of  November  1855,  and  that  probate  of  ^®  defendant 

pleaded  a  jns- 

his  will  was  granted  to  the  defendant.  tification;— 

becanse  of  an 
Defence,  as  to  the  breaking  and  entering  the  dwelling-house,  arrear  of  rent 

and  taking  the  goods  and  chattels  of  the  plaintiff  and  converting  the  phuntiff  to 

them  to  his  own  use  as  alleged ;  that  Patrick  Murphy  did  not  on  as^  ]^  ^Und- 

the  said  day  commit  the  several  trespasses  in  the  second  paragraph  t^Q^dant, 

alleged;  but  that,  on  the  5th  of  October  1855,  the  plaintiff  being  ^2Sed*Ae 

tenant  to  Patrick  Murphy,  in  his  lifetime,  of  certain  premises,  at  ^?^i^  ^^  , 

a  weekly  rent,  a  sum  of  £1.  8s.,  for  thirteen  weeks'  rent  of  said  fo'  ^  distress 

for  the  rent 
dne,  "accord- 
ing  to  the  form  of  the  statute  in  sach  case  made  and  prorided ; "  qua  sunt  eadem,  &c 
Heldj  on  demurrer  to  this  defence,  per  Lefbot,  C.  J.,  and  Pbbrin,  J.,  that  such  ge- 
neral  pleading  was  good ;  and  per  Cbampton  and  Moobb,  J  J. ,  that  the  requirements 
of  the  statute  9  &  10  Fie,  c.  1 1 1 ,  should  hare  been  specifically  set  out  in  the  defence. 

VOL.  6  62  L 
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M.  T.  1856.  premises,  was  due  to  Patrick  Murphj,  and  in  arrear  on  tk 
29th  of  September  1855 ;  and  that  thereupon,  Patrick  Mnrphj, 
in  his  own  right,  did,  by  his  bailiffs,  on  the  5th  of  October  1855, 
enter  upon  said  premises,  and  distrain  said  goods,  in  the  second 
paragraph  of  the  summons  and  plaint,  as  and  for  a  distress  for 
said  rent  so  in  arrear,  according  to  the  form  of  the  statute;  gw 
sunt  eadem,  &c. 

Demurrer  to  this  defence,  assigning  as  cause,  that  it  did  not 
state  or  show  that,  at  the  time  of  the  making  of  the  distress,  a 
particular  in  writing  of  the  rent  demanded,  specifying  the  amoont 
thereof,  the  time  and  times  when  same  accrued,  and  the  name 
and  place  of  abode  of  the  person  by  whom  the  distress  wss 
made,  was  delivered  to  the  person  in  possession  of  the  premises, 
or  affixed  on  some  conspicuous  part  of  the  premises ;  and  because 
it  did  not  state  or  show  that  any  person  was  in  possession  of 
the  premises  at  the  time  the  distress  was  made  and  that  a  par- 
ticular in  writing  of  the  rent  demanded,  as  required  by  the  statute, 
was  given  to  any  such  person,  or  affixed  on  any  conspicuoos  part 
of  the  premises. 


CoaieSf  for  the  demurrer. 

This  defence  does  not  state  on  the  face  of  it,  or  show,  that  the 
party  making  the  distress  which  is  justified  served  the  stalotabk 
notice  required  by  9  &  10  Fic,  c.  Ill,  which  by  the  10th  sectioa 
enacts : — *'  That  in  all  cases  of  distress  for  rent,  cognisable  in  anj 
**  Court,  whether  Superior  or  Inferior,  the  person  making  aoj 
*'such  distress  shall,  at  the  time  of  making  such  distress,  deHrer 
**  to  the  person  in  possession  of  the  premises  for  the  rent  of 
'*  which  such  distress  shall  be  made,  or,  in  case  there  shall  not  be 
**  any  person  found  in  possession,  shall  affix  on  some  conspicuoos 
*'  part  of  such  premises  a  particular  in  writing  of  the  rent  de- 
manded, specifying  the  amount  thereof,  the  time  or  times  when 
the  same  accrued,  and  the  name  and  place  of  abode  of  the  persoa 
*'  by  whom,  and  (if  the  person  who  acts  in  the  making  of  the 
'*  distress  be  not  the  party  claiming  to  be  entitled  to  the  rent  for 
^'  which  the  distress    is  made)  the  name  of  the  person  by  whose 
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^*  authority  such  distress  is  made,  or  otherwise  such  distress  shall  be  M.  T.  1 656. 
*'  unlawful  and  void."  No  notice  or  particular  in  writing  of  any  Queen's  Bench 
kind  is  averred  to  have  been  served;  there  is  only  the  inferential 
statement  that  the  distress  was  made  according  to  the  form  of  the  murpht. 
statute  in  such  case  made  and  provided.  It  lay  on  the  defendant, 
justifying  a  breaking  and  entering  of  plaintiff's  close,  to  set  out  the 
statutable  requirements  for  that  justification ;  he  was  pleading  a 
statute,  and  should  have  shown  the  specific  provisions  on  which  he 
relied.  Madden  v.  Bryan  {a)  has  ruled  the  very  ]^)int;  for  it 
decided  that  a  plea  was  bad,  for  not  showing  that  the  defendant 
liad,  before  making  the  distress,  complied  with  the  requisites  of  that 
statute;  and  so,  in  Clooney  v.  Watson (b)^  where  the  notice  of 
distress  did  not  contain  the  signature  or  residence  of  the  party 
distraining,  it  was  treated  as  a  defective  notice:  the  tenant, 
however,  replevied ;  and  the  landlord  dealt  with  this  as  an  election 
by  the  tenant  to  avoid  the  distress,  and  distrained  a  second  time ; 
and  such  proceeding  was  held  legal.— [Crampton,  J.  Should  the 
Court  presume  this  notice  was  served?] — The  Court  cannot  pre- 
sume against  the  requirements  of  the  statute.  In  Brennan  v. 
Flood  {c\  some  doubt  is  thrown  by  the  Court  on  Madden  v. 
Bryan  ;  but  the  Court  distinguished  it  from  the  case  of  Brennan  v. 
Flood.  It  therefore  is  not  overruled,  and  on  its  authority  we  con- 
tend this  defence  is  defective,  and  that  the  demurrer  must  hold. 

Currany  contra. 

The  statute,  no  doubt,  prescribes  certain  particulars  to-be  stated 
in  the  notice  of  distress;  but  why  will  the  Court  presume,  as 
against  this  defence,  that  these  requirements  of  the  statute  were 
not  complied  with  ?  The  defence  sufficiently  avers  that  they  were ; 
for  it  says,  "according  to  the  form  of  the  statute  in  such  case 
made  and  provided." — [Perrin,  J.  Your  averment  is  that  you 
made  a  distress  according  to  the  statute. — Crampton,  J.  The 
plaintiff  by  his  demurrer  admits  the  distress  was  made  according 
to  the  statute.] — It  was  needless  for  the  landlord  to  have  specified 

(a)  I  Ir.  Com.  Law  Bep.  322.  (&)  2  Ir.  Com.  Law  Bep.  129. 

(c)  4  Ir.  Com.  Law  Bep.  332. 
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M.  T.  1856.  these  requirements  in  his  defenoe,  because  they  are  matters  of 

Queen' »  Bench 

evidence;  and  if  they  were  not  complied  with,  his  cue  mut 
fail  at  the  trial.  On  the  same  argument  as  that  of  the  plaintiff  here, 
we  should  have  stated  that  the  distress  was  made  between  manie 
and  sunseti  and  that  it  was  not  made  on  a  Sunday ;  because  theie 
also  are  statutable  requisites.  Madden  v.  Bryan  has  been  doaUed, 
and  especially  by  Csamfton,  J.,  in  Brennan  v.  Flood;  bat  theie 
the  defence  averred  a  delivery  of  a  particular  in  writing ;  bot  it 
did  not  spdbify  the  name  or  residence  of  the  paxiy  by  whom  tbe 
distress  was  made,  and  thus  the  averment  was  imperfectly  alleged. 
But,  in  Brennan  v.  Floods  it  was  distinctly  held  that  a  pvtj 
distraining  need  not,  in  pleading,  allege  that  he  delivered  a  aotioe 
in  pursuance  of  the  statute.  Though  that  was  a  case  of  replerin, 
it  is  strong  in  the  defendant's  favour  here ;  for,  by  the  228th 
section  of  the  Procedure  Amendment  Act  (1853),  repkTin  ind 
trespass  are  treated  as  one  and  the  same  action.  The  plaintiff 
should  have  replied  to  this  defence,  and  have  stated  in  his  repli- 
cation the  precise  omissions  complained  of  in  the  notice  of  distreai: 
Richardson  v.  Newenham  (a). 


Coaiee  replied. 


Cmr.ad.vuiL 


MOOBB,  J. 

2Vbv.  11.  This  case  comes  before  the  Court  on  a  demurrer  founded  on  the 

9  &  10  Ftic.,  c,  111,  enacting  that  in  all  cases  of  distress  for  rent, 
cognisable  in  any  Court,  whether  Superior  or  Inferior,  the  person 
making  any  such  distress  shaU,  at  the  time  of  making  such  distiesE, 
deliver  to  the  person  in  possession  of  the  premises  for  the  reot  <if 
which  such  distress  shall  be  made,  or,  in  case  there  shall  not  be 
any  person  found  in  possession,  shall  affix  on  some  conspicuous  pan 
of  the  premises  a  particular  in  writing  of  the  rent  demanded, 
specifying  the  amount  thereof,  the  time  or  times  when  tlie  not 
accrued,  and  the  name  and  place  of  abode  of  the  person  by  wbooi, 
and  (if  the  person  who  acts  in  the  making  of  the  distress  be  sot 

(a)  13  Ir.  Law  Bep.  281. 
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8PIIATT 

V. 
MURPHT. 


the  party  claiming  to  be  entitled  to  the  rent  for  which  the  distress  M.  T.  1856. 

,x,  i.1  «•  ••ii.  Queen'M  Bnech 

18  made)  the  name  of  the  person  by  whose  authority  the  distress 

is  made,  or  otherwise  such  distress  shall  be  unlawful  and  void. 

The  plaintiff  contends  that  it  was  incumbent  on  the  defendant, 
^vho  sought  to  justify  the  act  complained  of,  to  show  in  his  de- 
fence that  he  had  complied  with  the  requisites  of  this  statute, 
""by  delivery  or  posting  of  the  notice  required  'by  that  section ;  and, 
in  support  of  that  proposition,  he  relies  on  the  case  of  Madden 
^.  Bryan,  That  case  was  decided  before  the  passing  of  the 
Ck>mmon  Law  Procedure  Amendment  Act  (1858) ;  but  the  facts 
are  in  some  respects  analogous  to  the  present.  If  this  were  a  case 
of  the  first  impression,  a  great  deal  might  be  said  against  this  Court 
coming  to  a  like  decision  to  that  of  the  Court  of  Common  Pleas 
in  that  case :  but,  without  saying  whether  that  decision  be  right  or 
wrong,  the  case  is  so  identical  with  the  one  before  us,  I  think  myself 
bound  by  it,  more  particularly  as  that  decision  has  never  been 
questioned ;  and  the  matter  being  on  the  record,  this  opinion,  if 
wrong,  may  be  corrected  by  the  Court  of  Error.  Therefore,  without 
pronouncing  any  opinion  as  to  whether  that  decision  be  right  or 
wrong,  I  think,  upon  the  authority  of  that. case,  that  this  demurrer 
ought  to  be  allowed.  • 


Pebbih,  J. 

I  think  this  demurrer  ought  to  be  overruled.  If  the  defence  had 
enumerated  what  the  particulars  of  the  statute  were,  and  which 
of  them  the  defendant  complied  with,  there  would  be  no  question ; 
for  then  there  would  have  been  a  defence  specifically  detailing  what 
is  expressed  in  general  terms,  and  the  plaintiff  would  have  an  oppor- 
tunity of  making  up  the  issues ;  one  of  which  would  be,  whether 
such  a  particular  in  writing  as  the  statute  requires  was  affixed  or 
delivered  ?  But  the  objection  here  is,  that  the  defendant  did  not 
aver  that  a  particular  in  writing  of  the  rent  demanded,  the  time 
when  the  same  accrued,  and  the  name  and  place  of  abode  of  the 
person  by  whom  the  distress  was  made,  had  been  given  or  posted ; 
he  merely  stated  he  did  what  the  statute  required,  and  that  he  made 
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M.  T.  1866.  hiB  distress  according  to  the  provisions  of  the  statute.  Now  if  the 
-  *^  *  ^  defendant  did  not  deliver  or  post  the  particular,  that  arerment  in 
SFBATT  ^YxQ  defence  is  untrue,  and  the  distress  was  not  made  as  alleged, 
according  to  the  terms  of  the  statute ;  and,  giving  full  weight  to 
the  authority  of  the  case  relied  on,,  which  I  do  not  go  the  full  length 
of,  it  cannot  be  denied  that  the  more  you  establish  that  the  statute 
was  followed,  the  more  you  prove  the  truth  of  the  defence. 

The  defendant  avers  that  he  made  a  distress  for  non-payment 
of  rent  on  a  particular  day,  that  the  rent  was  in  arrear,  and  that 
the  distress  was  made  according  to  the  form  of  the  statute ;  which 
means  that  it  was  made  in  compliance  with  the  forms  prescribed, 
and  which  are  required  by  that  statute  to  constitute  a  legal  and 
valid  distress.  I  think  that  statement  is  clear  and  concise.  The 
Procedure  Act  has  passed  since  that  judgment  in  Madden  ▼.  Brytm 
was  pronounced,  with  the  intention  of  disembarrassing  cases  of 
technical  objections  hitherto  made;  and  it  provides,  by  the  66th 
section,  that  "  the  defence  and  replication  and  subsequent  pleadings 
if  any,  shall  state  all  facts  which  constitute  the  ground  of  defence 
or  reply,  in  ordinary  language^  and  without  repetition,  and  as 
« concisely  as  is  possible,  consistent  with  clearness."  Now  it  is 
clear,  even  according  to  the  old  system  of  pleading,  that  the  plainUff 
in  this  case  was  at  no  disadvantage ;  for  *'  whatever  is  necessarily 
'^understood,  intended  and  implied,  is  traversable  as  much  as  if 
*Mt  were  expressly  alleged: "  2  Wms.  Saund.t  p.  10,  note  14 :  and 
again,  2  Wms.  Saund.^  p.  305,  note  13: — ''All  necessary  cireiim- 
stances  implied  by  law  in  the  plea  need  not  be  expressed  ; "  2  Wims. 
Saund,j  p.  409,  note  3 ;  and  the  plaintiff  has  the  same  and  ereiy 
advantage  under  the  new  Act  which  he  would  have  under  the  old 
law ;  nay  more,  for  when  he  has  received  the  defence  he  is  then  to 
furnish  an  abstract  of  the  pleadings  and  the  issues  in  fact  to  be  tried, 
to  the  defendant.  If  the  plaintiff  be  satisfied  that  the  case  of 
Madden  v.  Bryan  is  law,  he  could  raise  on  the  issue  the  question, 
whether  these  particulars,  which  are  substantially  averred  in  the 
defence,  do  or  do  not  exist?  Under  the  old  mode  of  pleading,  these 
matters  might  be  traversed ;  under  the  new  law,  the  plaintiff  may 
furnish  the  issue  suggested.    I  see  no  advantage  to  be  gained  by 
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putting  a  long  string  of  requisites  on  the  record,  but  every  advan-  M.  T.  1866. 

_        ^•,.            -ri.ii.      Queen*3  Bench 
tage   in  this  short  and  concise  mode  of  pleading.     I  think  the      «..— -^.^ 

8PKATT 

defence  full  and  satisfactory,  and  that  it  deprived  the  plaintiff  of 


V. 


no  possible  advantage.    I  am  therefore  of  opinion  that  there  ought      murphy. 

m 

to  be  judgment  against  him,  and  that  this  demurrer  ought  to  be 
overruled. 


Cramfton,  J. 

I  concur  substantially  with  my  Brother  Moore.     The  facts  in 

this  case  and  those  in  Madden  v.  Bryan  are  much  the  same,  as 

aJso  are  the  pleadings ;  and  it  does  appear  to  me  that  we  ought  not 

to  overrule  that  decision  of  the  Court  of  Common  Pleas,  deliberately 

adjudicated  on.    I  am  not  disposed,  even  if  I  entertained  doubts 

'with  respect  to  that  judgment,  to  overrule  it:  I  should  prefer  its 

being  considered  by  a  Superior  Court     In  the  case  of  Brennan 

V.  Floods  I  am  reported  to  have  expressed  a  doubt  respecting  that 

case:  that  doubt  was  not,  however,  with  reference  to  the  substance 

of  the  judgment ;  but  whether  the  objection  relied  on  against  the 

plea  could  properly  avail  a  party  on  general  demurrer;  in  other 

respects,  I  passed  no  opinion  on  the  case.  I  do  not  think  it  was  held, 

in  that  case  in  the  Common  Pleas,  that  the  words  here  relied  on, 

''according  to  the  form  of  the  statute,"  implied  that  everything 

required  by  the  Common  Law  and  the  statute  had  been  done  in 

the  making  of  the  distress.     I  do  not  think  that  these  words  convey 

a  statement  of  matter  of  fact.     If  there  be  any  doubt  as  to  the 

correctness  of  that  case,  wliich  I  do  not  say  there  is,  it  should  be 

decided  by  a  Superior  Court ;  I  would  rather  subscribe  to  it  than 

make  conflicting  decisions  of  co-ordinate  Courts.     I  do  not  think 

there  is  anything  in  the  Common  Law  Procedure  Act  to  affect 

this  view.     The  66th  section  says  that  a  party  should  state  all  the 

facts  of  his  defence,  consistent  with  clearness  ;  but  what  are  all  the 

facts  necessary  for  a  defence  ?     Is  it  not  necessary  for  a  party 

justifying,  to  state  he  furnished  the  particulars  required  by  the 

statute  ?  without  which,  the  statute  says,  the  distress  should  be  null 

and  void,  and  the  act  done  a  mere  trespass. 

It  is  said  further,   that  a  subsequent  irregularity  should  not 
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M.  T.  1 856.  vitiate  the  distress ;  but  this  is  not  a  mere  irregularity,  it  is  an 

utter  avoidance  of  the  proceeding*  and  therefore  a  nullity.  A 
distress  without  a  particular  in  writing  cannot  be  supported:  and 
there  is  a  section  of.  the  Common  Law  Procedure  Aety  eon- 
firming  the  authority  of  the  case  of  Madden  v.  Bryan^  the  48th 
section,  doing  away  with  the  necessity  of  a  replication,  a  plain 
intimation  that  the  person  having  the  first  opportunity  of  atating 
a  fact  on  which  there  is  a  controversy,  and  which  is  material  to  the 
action,  ought  to  state  that  fact.  Here  the  plaintiff  conld  not  be 
expected  to  state  the  fact;  he  complains  of  a  single  trespass,  and 
the  defendant  was  the  first  person  who  had  the  opportunity  of 
bringing  that  fact  of  the 'distress  before  the  Court.  If  this  fact 
is  supposed  to  be  contained  under  the  words  **  according  to  the 
form  of  the  statute  in  that  case  made  and  provided,"  then  the 
plaintifi^  could  take  issue ;  but  issue  is  to  be  taken  on  facts  stated, 
not  on  facts  supposed.  The  only  course  left  to  the  plaintifiT  vras  to 
apply  for  liberty  to  file  a  replication,  putting  in  issue  the  fact  that 
no  particular  in  writing  had  been  famished.  It  lay  therefore  on  the 
defendant,  if  this  were  a  necessary  part  of  his  case,  to  state  this 
matter  of  fact,  and  then  the  plaintifiT  might  have  taken  issue  on  it ; 
but  the  defendant  has  not  alleged  it :  and  so  it  appears  to  me  that 
the  defence  is  bad,  on  the  authority  of  Madden  v.  Bryan^  and  that 
the  demurrer  ought  to  be  allowed. 

It  is  of  great  importance  that  the  practice  of  the  Courts  sfaonki 
be  uniform,  and  that  no  difference  should  exist  on  an  important 
question  between  landlord  and  tenant ;  and,  without  expressing  any 
opinion  upon  that  case  in  the  Common  Pleas,  I  think  the  better 
course  is  to  allow  the  demurrer. 


Lbfrot,  C.  J. 

I  am  in  the  anomalous  position  of  agreeing  with  each  of  my 
Brethren  to  some  extent,  although  they  differ  among  themselves.  I 
agree  with  my  Brothers  Cbabcpton  aiid  Moorb  in  not  expressing 
any  opinion  upon  the  decision  made  by  the  Court  of  Common 
Pleas,  and  I  agree  with  my  Brother  Psbbin  in  thinking  this  case 
distinguishable  from  Madden  v.  Bryan^  upon  substantial  grounds. 
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I  may  just  say,  I  entertain  some  doubt  upon  the  soundness  of  that  M.  T.  1856. 

J.  .  ,,  _,  .,  ,,iT  QueeH*8  Bench 

oecisidn  ;  but  as  I  do  not  rest  my  judgment  on  that  doubt,  I 

pronounce  no  opinion  on  its  validity. 

The  action  here  is  for  breaking  and  entering  the  plaintiff's  close  ; 
in  the  case  in  the  Common  Pleas,  it  was  for  taking  and  carrying 
away  the  goods  of  the  plaintiff.  Before  the  passing  of  the  statute 
in  question,  if  the  tenant  complained  against  the  landlord,  for 
breaking  and  entering  his  premises,  the  taking  his  goods  was  a 
mere  matter  of  aggravation ;  and  if  the  landlord  justified  the  break- 
ing and  entering,  the  tenant  was  bound  to  newly  assign,  showing 
the  illegality  of  the  distress,  and  rely  on  that  as  making  the  original 
entry  illegal;  and  although  the  Procedure  Act,  no  doubt,  altered 
that  mode  of  proceeding,  it  did  not  alter  the  principle  of  the  law. 
In  the  first  place,  viewing  thb  as  an  action  for  breaking  and 
entering  the  plaintiff's  close,  and  illegally  taking  a  distress, 
the  alleged  illegality  of  the  distress  arises  from  the  provisions  of 
9  &  10  Vicy  c.  Ill,  which,  for  the  first  time,  made  the  omission 
of  giving  these  particulars  an  avoidance  of  the  distress.  By  the 
Common  Law,  the  landlord  had  no  occasion  to  give,  much  less, 
allege  that  he  had  given,  any  notice;  but  the  14th  section  of  that 
Acl  provides  that,  wherever  any  rent  is  due,  the  landlord  should 
not  be  made  a  trespasser  ab  initio  by  any  subsequent  irregularity. 
The  complaint  here  is,  that  he  broke  and  entered  the  close  illegally. 
The  only  way,  before  the  Act,  that  he  could  have  been  made  a 
trespasser  by  so  doing,  was  by  reason  of  this  irregularity;  but 
the  same  statute  says,  the  landlord  could  not  be  made  a  trespasser 
ab  initio  if  the  rent  was  due ;  that  is,  his  entry  was  not  sufficient 
to  make  him  a  trespasser.  The  tenant  was  bound  therefore  to 
show  that  the  rent  was  not  due,  or  that  the  landlord  had  not 
served  notice  pursuant  to  the  statute  of  9  &  10  Fie.,  c.  111.  In- 
stead of  traversing  the  allegation  of  the  rent  being  due,  the  plaintiff 
has  demurred  to  the  defence,  thereby  admitting  that  the  rent  was 
due,  and  by  that  statement  he  puts  himself  out  of  Court.  That 
is  the  first  ground  on  which  I  distinguish  this  case  from  Meuiden 
V.  Bryan. 

Further,  upon  the  Common  Law  Procedure  Act,  and  adopting 
VOL.  6.  63  L 
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M.  T.  1856.  the  dedsion  of  the  Court  in  Siehardson  y.  Newenham,  where 
Queen*  %  Bmiek 

A  plea  to  an  avowry  was  held  bad  because  it  left  the  landloxd 

in  a  state  of  uncertainty  as  to  the  precise  ground  upon  which  the 
proceeding  of  the  landlord  was  impeached,  I  think  this  defence 
sufficient.  Did  the  Common  Law  Procedure  Act  mean  to  de- 
prive the  landlord  of  his  right  to  know  what  he  was  to  go  down  to 
try,  between  himself  and  his  tenant?  If  not,  the  tenant  should 
have  stated  in  his  plaint  that  the  landlord  entered  to  make  an 
illegal  distress,  because  he  did  not  serve  a  particular  in  writing, 
of  the  rent  demanded ;  or  else,  when  the  landlord  by  his  defence 
averred  the  rent  to  be  due,  the  plaintiff  should  have  replied,  true 
the  rent  was  due,  but  no  particular  of  the  rent  demanded  was 
served ;  and  thus  he  would  have  given  notice  to  the  landlord  what 
was  the  issue  to  be  tried.  If  Madden  v.  Bryatij  therefore, 
have  any  applicability,  I  must  protest  against  being  suppoaed  to 
concur  in  it ;  because,  entertaining  doubts  about  that  decision, 
I  do  not  think,  for  the  sake  of  a  uniformity  of  decision  of  co-ordinate 
tribunals,  that  Judges  should  not  express  a  dissent  firom  such 
decisions  if  such  be  entertained. 

The  reason  of  my  doubt  on  that  decision  arises  thus : — in  an 
anonymous  case  before  Lord  Holt  (a),  and  a  case  of  Sirck  v. 
Bellamy  {b\  it  is  laid  down  that,  where  a  party  has  a  Common 
Law  right,  the  exercise  of  which  is  qualified  by  statute,  it  rests 
on  the  party  seeking  to  abridge  that  Common  Law  right  to  faring 
forward  the  statutable  provisions  against  him;  so  here,  the  land- 
lord being  entitled  to  rest  on  the  Common  Law  right,  the  tenant 
was  bound  to  show  on  his  pleading  the  statutable  qualification  of 
it.  In  one  of  the  cases  referred  to,  the  Statute  of  Frauds  was 
mentioned  as  an  illustration  of  the  rule;  and  yet,  in  Madden  v. 
Bryan^  the  Court  is  made  to  say  that  Birch  v.  Bellamy  and  the 
anonymous  case  in  Salkeld  are  cases  of  demises,  assignment,  or 
promises  under  the  Statute  of  Frauds,  and  are  applicable  only  to 
that  statute;  but  Serjeant  Stephen^  in  his  TreatUe  on  Pleading 
(2nd  ed.,  p.  418),  adopting  what  is  laid  down  in  1  Sawkd^  p.  276, 
thus  lays  down  correctly  the  principle : — '*  Where  an  Act  makes  a 


(a)  2  Salk.  519. 


(&)  12  Mod.  54a 
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«( 


«< 


« 


«< 


8FBATT 

V. 
HUBFHT. 


*' writiiig  necessary  to  a  matter  where  it  was  not  so  at  the  Common  M.  T.  1856. 

Queen's  BetuA 
*'  Lawy  as  where  a  lease  for  a  longer  term  than  three  years  is  required 

*'  to  be  in  writing,  by  the  Statute  of  Frauds,  it  is  not  necessary  to 
plead  the  thing  to  be  in  writing,  though  it  must  be  proved  to 
be  so  in  evidence ;  *^  and  in  Birch  v.  BeUamy  it  is  said  :>r:"  If  a 
thing  be  made  good  originally  by  Act  of  Parliament,  there  you 
must  plead  all  the  circumstances  of  the  Act,  as,  upon  the  Statute 
*'  of  Wills,  you  must  set  out  that  the  will  was  in  writing,  and  so 
^*  plead  it.**  Now  what  makes  the  qualification  of  serving  a  notice 
or  particular  necessary  here,  but  the  Act  of  Parliament  9  &  10  Ftc, 
c.  1 1 1  ?  At  Common  Law,  service  of  a  notice  was  not  necessary 
by  a  landlord  before  making  a  distress.  The  qualification  is  in- 
troduced by  the  statute;  the  rule  of  pleading  is  not  altered ;  therefore, 
it  lay  on  the  tenant  to  have  adverted  to  it  in  his  pleading.  In 
Richardson  v.  Ncwcnham^  this  Court  held  that  the  landlord  was 
entitled  to  the  information  as  to  the  irregularity  complained  of.  I 
therefore,  with  all  respect  to  what  is  reported  to  have  fallen  from 
Chief  Justice  Monahan,  cannot  concur  with  the  judgment  of  the  Court 
of  Common  Pleas  in  the  case  of  Madden  v.  Bryan;  but  what  I  rest 
my  opinion  on  here  is,  that  this  case  is  substantially  distinguishable 
from  that  case ;  for  here  the  landlord  has  justified  his  entry,  and  if 
that  entry  was  illegal,  it  must  be  shown  to  be  so  by  the  pleading 
of  the  tenant :  he  has  not  done  so,  but,  on  the  contrary,  he  admits 
the  landlord  exercised  legally  his  rights,  the  rent  being  due. 

My  opinion  is,  that  the  demurrer  should  be  overruled;  but 
as  the  Court  are  equally  divided,  there  can  be  no  rule. 


MOOBE,  J. 

To  enable  the  case  to  be  reviewed  in  a  Court  of  Error,  I 
shall  waive  my  opinion,  pro  hoc  vice^  and  agree  in  overruling  the 
demurrer. 

Judgment  for  defendant. 
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T.  T.  1856. 

Queen*4  Bench 


Mau  22, 81,  THE  QUEEN  (in  error)  v.  DAVID  EVANS. 

•/anie9. 


T^ere  on  an  Ih  thiB  case  the  defendant  had  been  indicted  before  the  Aaitent 

indictment 

charging  the      Barrister  for  the  county  of  Kerry. 

priaoner    with 

stealing,  and         The  indictment  contained  two  coants.   The  first  count  chaiged 

alao  reoeiTing 

goods,   know,  the  defendant  with  stealing  three  sheep,  on  the  15th  December  1855, 

stolen,  the  jmy  ^^  property  of  one  Ellen  Shine.  The  second  count  averred  that, 
ral  ye^^of  ^^  ^^  ^^  '^^  ^^'  aforesaid,  he  did  feloniously  receive  the  sud 
|^%v^^^      three  sheep»  so  as  aforesaid  feloniously  stolen,  well  knowing  the 

which  connt     same  to  have  been  stolen. 

theyerdictwas  / 

found;  the  On  this  indictment  the  jury  found  the  following  verdict : — **Thit 

Conrtsetaside 

thisrerdict,  for  "  the  said  David  Evans  is  guilty  of  the  premises  in  the  said  indict- 

nncertain^, 

and  awarded  a  ''  meut  above  specified,  in  manner  and  form  as  by  said  indictment 

"and  the  premises  therein  contained  above  against  him  is  alleged; 
"  and  that  the  said  David  Evans,  as  to  the  premises  in  said  indictmeoi 
"above  specified,  and  every  part  thereof  did  commit  the  felonj 
"  upon  that  occasion."  The  Assistant  Barrister  thereupon  sentenced 
the  defendant  to  be  transported  for  the  term  of  seven  years. 

A  writ  of  error  was  brought,  at  the  instance  of  the  Crown,  to 
have  the  sentence  so  pronounced  by  the  Assistant  Barrister  qnsshed, 
such  sentence  being  illegal,  and  to  have  the  proper  sentence  pro- 
nounced. 


Carballis  (with  him  1%e  Solicitor-General)  appeared  on  behalf 
of  the  Crown. 

The  sentence  pronounced  on  the  defendant  was  clearly  entmeoos, 
there  being  no  such  punishment  since  the  late  Act  as  transportatioD 
for  seven  years ;  and  this  Court  are  now  at  liberty  to  prononnoe  a 
valid  sentence  of  four  years'  penal  servitude,  or  they  may  remit 
the  case  to  the  Court  below,  that  the  sentence  may  be  amended,  and 
a  proper  sentence  pronounced. — [Perrin,  J.  Is  there  not  an 
inconsistency  in  the  jury  finding  a  general  verdict  on  two  diatioct 
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counts  ?] — ^Both  counts  contain  a  charge  of  a  distinct  and  substantive  T.  T.  1856. 

felony,  and  there  is  a  veI^dict  on  both ;  there  is  nothing  therefore  to     , * 

prevent  the  Court  pronouncing  a  judgment  on  one  or  both. —  ^ 

[Perrin,  J.  If  there  be  two  distinct  felonies,  we  must  pronounce  evans. 
a  judgment  on  both.] — ^In  Campbell  v.  The  Queen  (a),  the  judg- 
ment was  held  bad,  as  it  appeared  that  the  two  counts  were  for 
the  same  offence ;  and  the  word  *'  felony  **  could  not  be  treated  as 
a  nomen  eolhctivum;  but  here  the  counts  are  so  inconsistent  that 
they  must  be  taken  to  be  different  offences,  and  the  Court  is  to 
treat  the  record  as  if  there  were  a  separate  finding  of  guilty  on 
each  count:  The  King  v.  Powell {b). — [Moobe,  J.  But  the 
second  count  here  refers  to  the  previous  felony  that  had  been 
committed.] — ^If  that  be  so,  and  that  a  previous  felony  had  been 
committed,  then  the  second  count  is  bad,  and  the  judgment  on  it 
may  be  arrested,  and  a  nolle  prosequi  entered  upon  that  count.  In 
The  Queen  v.  Rowlands  (c),  a  nolle  prosequi  was  entered  on  three 
counts  after  verdict — [Pebrin,  J.  A  nolle  prosequi  could  be 
entered  if  there  were  a  separate  finding  on  each  count.] — Rex  v. 
Hempstead {d). — [Lefrot,  C.  J.  After  verdict,  and  before  judg- 
ment, you  may  enter  a  nolle  prosequi^  but  can  you  do  so  after 
judgment?] — But  here  the  judgment  has  been  removed,  and  the 
Court  are  now  to  consider  the  case  as  if  it  were  before'  the  Court 
of  Quarter  Sessions. — [Perrin,  J.  There  is  a  difficulty  here  with 
regard  to  a  ttolle  prosequi;  it  may  be  entered  when  both  counts 
are  quite  independent  of  each  other ;  but  the  difficulty  here  is,  the 
counts  are  not  independent,  so  far  as  the  judgment  is  impeached 
for  an  alleged  inconsistency ;  as '  for  instance,  if  a  demurrer  were 
filed  to  this  indictment,  there  must  be  a  joinder  in  demurrer,  and 
the  prosecutor  could  not  meet  the  demurrer  by  quashing  either 
count.  I  feel  a  difficulty  therefore  as  to  whether  the  Crown  can 
meet  the  defect  by  entering  a  nolle  prosequi,"] — The  Court  must 
now  treat  them  as  distinct  offences,  and  cannot  assume  that  there 
is  any  connection  between  them  because  of  the  duplicity :  Hollo- 

{a)  IIQ.  B.  799;  S.  C,  2  Cox,  Or.  Gas.,  463. 

(6)  2  B.  &  Ad.  76.  (c)  2  Denn.,  C.  C,  364. 

id)  R.  &  Rj.  344. 
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T.  T.  1856.  wcafs  ease  (a)  shows  that  jou  may  arrest  the  judgment  on  one  coont ; 
Qfteen's  Bench  «»,     ^ 

' , '     O'dmnell  v.  The  Queen  (b).    The  Court  may  award  a  venire  de 

THE    QUSEN 

^^  nonOf  and  remit  the  case  to  the  Court  below:  Rex  y.  Huggku{c)\ 

EYAKS.  and  there  is  no  difference  between  awarding  it  on  a  jury  piocesi 
and  on  pleading.  Here  there  has  been  a  mis-trial,  and  the  Court 
ought  to  award  a  venire  de  novo  :  Rex  v.  Edmonds  (d) ;  Regima  t. 
Craddoch(e)i  O'Brien  v.  The  Queen  (f);  Regina  v.  CyBrim{g)\ 
Conway  v.  Reginam{h)\  The  Queen  ▼.  Hinieg  ank  another  {t)\ 
Young  v.  The  King  (A). 

Morris^  for  the  prisoner.' 

This  judgment  cannot  stand ;  it  is  inconsistent :  the  punishmeat 
assigned  for  each  offence  is  not  the  same;  in  one  case,  that  for 
unlawfully  receiving  the  stolen  property,  the  judge  has  a  discretion; 
in  the  other,  no  discretion  is  given  to  him.  Prior  to  the  passing 
of  11  &  12  Ftc,  c  46,  in  a  case  like  the  present,  the  prosecutor 
would  have  been  put  to  his  election.  It  is  impossible  Uiat  tbe 
prisoner  could  be  guilty  of  both  the  offences  here  charged.  In 
Regina  v.  Perkins  (/),  it  was  held  that  a  principal,  in  the  second 
degree  particeps  eriminis,  cannot  at  the  same  time  be  treated  as 
a  receiver :  Rex  v.  Roper  (in).  There  can  be  no  venire  de  novo 
awarded  to  an  Inferior  Court:  Bishop  v.  Kage{n)i  Trevor  r. 
Wall  (o). 

Lefrot,  C.  J. 

June  9.  This  case  comes  before  the  Court  upon  a  writ  of  error,  brongbt 

in  consequence  of  an  admittedly  erroneous  sentence  of  transportation 

being  pronounced  upon  the  prisoner,  such  a  sentence  being  no 

longer  applicable  to  the  offence  with  which  the  prisoner  stands 

(a)  17  Q.  B.  317.  (6)  11  CL  &  F.  il^ft. 

(c)  2  Ld.  Bay.  1574.  (<0  4  B  ft  A1.471. 

(e)  4  Cox,  C.  C,  409.  (/)  10  Ir.  Law  Bep.  397. 

(g)  1  Denn.,  C.  C,  9.  (A)  7  Ir.  Law  Bep.  149i 

(i)  2  M.  &  B.  524.  (A)  3  T.  B.9& 

(0  2  Denn.,  C.  C,  459.  (m)  1  Or.  ft  D.  185. 

(n)  3  B.  ft  AL  005.  (o)  1  T.  B.  151. 


THE    QUEEN 
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charged.    Upon  the  propriety  of  setting  aside  that  sentence,  there  T.  T.  1856. 

,  .  _    Queen's  Bench 

can   be  no  question  ;  but  the  difficulty  arises  upon  the  record     '^-— v- 

brought  before  the  Court  by  the  writ  of  error. 

It  appears  upon  that  record  that  the  prisoner  was  given  in  evans. 
charge  to  the  jury,  upon  an  indictment  containing  two  counts—- 
one  for  stealing  sheep,  the  other  for  receiving  the  said  sheep,  know- 
ing them  to  have  been  stolen.  The  count  for  receiving  states  ex- 
pressly the  identity  of  the  property  stolen  and  received,  and  that  the 
prisoner  received  it,  knowing  it  to  have  been  stolen,  and  that  it  was 
stolen  on  the  same  day  the  prisoner  is  charged  with  having  received 
iU  This  was  an  indictment  framed  under  the  11  &  12  Vic^  c.  46, 
by  which  a  prosecutor  is  entitled  to  insert  in  an  indictment,  upon 
the  one  transaction,  two  counts,  one  for  stealing,  and  another  for 
receiving  property  knowing  it  to  be  stolen,  in  order  to  avoid  the 
mischief  arising  from  the  prisoner's  right  to  put  the  prosecutor 
to  his  election ;  and  the  consequence  of  which  might  be  that,  if 
the  prosecutor  had  chosen  wrong,  the  ends  of  justice  might  be 
defeated ;  for  the  prisoner  might  be  acquitted  on  the  charge  which 
the  evidence  did  not  support,  and  he  could  hot  then  be  tried  on 
the  other,  which  the  evidence  did  support :  and,  to  avoid  this,  the 
Legislature  put  an  end  to  the  power  of  election  in  this  particular 
instance,  and  enabled  the  prosecutor  to  include  in  one  indictment 
the  two  counts,  so  that  there  might  be  a  conviction  on  the  one 
or  the  other,  whichever  the  evidence  would  support.  But  whilst 
this  was  manifestly  a  provision  for  the  interests  of  justice,  it  was 
right  to  guard  the  prisoner  from  any  disadvantage  he  might  be  put 
to,  by  stripping  him  of  his  privilege  to  put  the  prosecutor  to  an 
election ;  and  accordingly  the  intent  of  the  statute  clearly  is,  that 
the  jury  should  find  a  verdict  of  "  guilty  "  upon  one  or  other  of  the 
counts  only,  and  thus  exempt  the  prisoner  from  the  consequences  of 
a  general  verdict  of  '^  guilty  **  upon  the  whole  indictment,  which 
might  be  considered  as  a  conviction  upon  both  coQUts,  and  might 
subject  him  to  the  punishment  for  two  ofiEences.  We  are  to  deal 
with  this  indictment  by  reference  to  that  statute,  and  we  are  to 
treat  the  prisoner  as  not  having  a  right  to  put  the  prosecutor 
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T.  T.  1856.  to  his  election;  bat,  on  the  other  hand,  we  are  to  see  that  he 

* V suffers  no  mischief  from  which  the  statute  intended  to  guard  hixiL 

^^  Now,  on  the  face  of  this  indictment,  the  unity  of  the  offeoee  b 

EVANS.  put  beyond  doubt,  according  to  the  ordinary  use  of  language ;  tnd 
the  jury,  although  they  found  the  prisoner  guilty  of  the  whole  and 
every  part — that  is,  evidently  meaning,  as  appears  from  the  seqnel, 
that  he  was  guilty  of  an  offence  within  the  reach  of  that  indict- 
ment, yet  they  did  not  distinguish  between  the  counts,  so  as  to 
ascertain  within  which  of  them ;  and  they  conclude  by  sajing  he 
committed  the  felony  aforesaid.  What  felony?  There  are  tro 
felonies ;  and  it  is  impossible  therefore  for  the  Court,  opon 
this  finding,  to  distinguish  which  felony  the  jury  meant.  The 
record  has,  however,  been  dealt  with  as  if  there  was  a  compefeeol 
finding  on  which  to  give  a  judgment,  and  it  has  been  brought 
here  for  the  purpose ;  and  the  question  is  whether,  in  this  Coort, 
we  have  materials  upon  this  finding  for  another  judgment?  We 
have  a  finding  before  us,  which  brings  the  prisoner  in  gnihj;  but^ 
as  to  t)ie  extent  and  nature  of  his  guilt,  we  are  left  quite  at  a  lo«. 
We  cannot  therefore  deal  with  him  as  in  a  case  in  which  there  wis 
a  finding  upon  which  we  could  act ;  ;Kre  must  deal  with  the  case  ts 
if  it  were  a  special  verdict  on  which  the  Court  could  not  find  mate- 
rials either  for  a  conviction  or  an  acquittal.  If  a  special  verdict 
be  so  uncertain  that  the  Court  cannot  pronounce  a  verdict  either 
of  guilt  or  acquittal,  the  course  is  to  set  aside  that  verdict,  aod 
award  a  venire  de  novo*  The  case  in  Lard  Raynumd^  and  the 
later  cases,  establish  that.  I  see  no  reason  why  an  uneertaio 
general  verdict  should  not  be  dealt  with  in  the  same  way. 

We  therefore,  not  having  the  materials  before  us,  upon  this  gen^ 
ral  verdict,  for  entering  a  judgment,  are  of  opinion  that  the  pn^ 
course  is  to  set  aside  this  uncertain  verdict,  and  to  remit  the  rwid 
to  the  Court  below,  in  order  that  proceedings  may  be  taken  lor 
a  new  trial,  and  the  Crown  will  then  deal  with  the  case  as  thej 
think  fit;  and,  if  any  objection  be  open  to  the  prisoner,  he  wiO 
be  at  liberty  to  take  it.  Our  order  therefore  will  be,  that  the  jodg- 
ment  be  reversed,  and  that  the  verdict  be  set  aside,  and  a  new 
trial  had. 
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M.  T.  1856. 
QunH*a  Btnch 


PILSON  V.  JOHNSON. 

Nov.  15, 17. 
This  was  an  action  of  libel^  for  the  publication  of  certain^  articIcA,  rpo  im  action 
reflecting  on  the  character  of  plaintiff  as  a  poor-law  guardian,  in  a  fendant  plcad^ 

newspaper  called  The  Doionahire  Protestant,  of  which  the  defend-  ^  ^^  publica^ 
^  ^  *  tion   was   not 

ant  was  registered  proprietor.   The  defences  were,  that  the  pabHca-  libcllousi  that 

tiio  words  worB 

tion  was  not  a  libel,  that  the  words  were  not  used  in  the  defamatory  not  used  in  the 

defiunatory 

sense  imputed,  and  a  justification ;  and,  on  these,  several  issues  were  sense  imputed, 

andajustifica- 

framed.  The  case  went  down  to  trial  at  the  Antrim  Summer  Assizes  tion.    On  the 

dose    of    the 

of  1856,  had  at  Belfast,  before  Pehrin,  J. ;  and  on  the  close  of  the  plaintiff's  case, 

plaintiff's  case,  after  he  had  examined  several  witnesses  to  prove  the  defendant's 
inuendos,  the  defendant's  Counsel  addressed  the  jury,  and  stated  addressed   the 
the  evidence  which  would  be  produced,  on  behalf  of  the  defendant,  foJJ'the  examl 

to  prove  the  justification  ;  but  before  any  of  it  was  called,  the  in^^on  of  his 

witnesses,  ido 

foreman  of  the  jury  conveyed  to  the  learned  Judge,  through  the  JJ^J  intimated 

tnat  tney  were 

Sheriff,  that  the  jury  had  made  up  their  minds,  on  the  close  of  the  of  opinion  that 

the  publication 

case  of  the  plaintiff,  that  the  publication  in  question  was  not  a  libel,  was  not  a  libel, 

and    that   the 

and  that  the  inuendos  as  laid  were  not  proved.     The  learned  Judge  innendoa  were 

^  not   proved. 

was  not  called  on  to  discharge  the  jury  on  a  finding  on  the  issue  of  The  learned 

justification ;  and,  without  any  formal  charge  to  the  jury,  they  ^,f  ^  \^^ 
found  for  the  defendant  that  the  publication  was  no  libel,  and  that  ^^^  ^nthont' 
the  words  were  not  used  in  a  defamatory  sense.  wiy^^diiecSn 

A  rule  nUi  havine  been  on  a  former  day  obtained,  to  set  aside  ?^  .^®  P^^  ^^ 

^  ^  -»  justification, 

the  verdict,  as  being  against  law  and  evidence,  and  the  weight  of  ^nd  the  jmy 

were  dischaig- 

evidence,  cause  was  shown  by —  ed    without 

any  finding 
thereupon. 
Held,  that  this 
Martley  and  Maedanogh  (with  them  «/oy  and  Harrison).  was  a  mis- 

The  jury  took  the  case  into  their  own  hands^  and,  after  the  plaintiff   was 

defendant's  Counsel  had  addressed  them,  they  intimated  that  they  finding  on  that 

found  on  two  issues  for  the  defendant.     That  finding  was  had  on  ^^^b°<^ 

the  plaintiff's  own  evidence;  hew  then  can  it  be  said  the  verdict 

is  not  sustainable,  or  that  it  is  against  law  or  evidence?     They 
VOL.  6.  64  li 
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M.  T.  1856.  have  found  this  publication  was  no  libel;  and  surelj  the  qnestioQ 
Qu€€iC»  Bench 

of  libel  or  no  libel  is  one  of  fact  for  the  jury,  not  of  law  for  the 

Judge.    The  office  of  the  Judge  is  to  explain  to  the  jurj  whit 

constitutes  the  offence  of  libel,  and  then  leave  it  to  them  to  ssj 

whether  or  not  the  publication  before  them  be  or  not  within  that 

definition ;   and,  as  incidental  to  that,  whether  it  is  calculated  to 

injure  the  character  of  the  plaintiff:  Parmiter  v.  C{niiplamd{a\ 


FILSON 

V. 

JOHNSON. 


Whiteside  and  R.  Andrews  (with  them  T.  O'Eagan  and  7.  K, 
Lowry)  were  called  on  to  support  their  rule. 

All  the  evidence  was  on  one  side ;  the  verdict  is  therefore  against 
evidence,  and  the  weight  of  evidence.  Here  there  was  a  plea  in 
fact  of  the  general  issue  and  plea  of  justification,  and  there  is  so 
finding  on  the  latter.  In  an  action  of  libel,  in  which  there  was 
a  plea  of  ''not  guilty,''  which  was  found  for  the  defendants,  aad 
a  special  plea,  in  support  of  which  no  evidence  was  given,  but 
which  was  found  for  the  plaintiff,  it  was  held  that  the  plaintiff  was 
entitled  to  the  postea^  for  the  purpose  of  having  his  costs  on  the 
second  issue:  Empson  v.  Fairfax {b)\  Spencer  v.  HamerUm(e)\ 
Hart  V.  Cutbush  (d).  The  charge  against  the  plaintiff  vras  of  an 
aggravated  character,  of  gross  misconduct  in  his  character  of  a 
poor-law  guardian ;  almost  identical  with  Cheese  v.  Scaies  (e),  where 
the  declaration  in  libel  charged  the  defendant  with  having  pab- 
iished  of  and  concerning  the  plaintiff,  who  had  formerlj  serred 
some  parochial  offices,  that,  when  out  of  office,  he  had  adTOcated 
low  rates,  but  when  he  came  into  office,  he  had  advocated  high 
ones,  and  raised  a  lai^e  sum  of  money  not  to  be  paid  to  the  poor, 
and  that  he  was  a  person  in  whose  hands  defendant  would  not 
entrust  £5  of  his  private  property ;  and  it  was  held  sufficient,  on 
motion  in  arrest  of  judgment.  There  was  no  doubt  the  publicatioo 
here  was  a  libel :  Woodard  v.  Dowsing  (f).  There  it  was  mkd 
that  written  slander,  tending  to  bring  the  plaintiff  into  public  hatred 
and  contempt,  is  actionable ;  as  where  an  overseer  is  charged  with 

(a)  6M.&W.  105.  (6)  8  A.  & £. 296. 

(r)  4  A.  &  E.  413 ;  S.  C,  6  Ner.  &  M.  22. 
(d)  2  Dowl.  456.  (e)  10  M.  &  W.  48& 

(f)  2M.&Ry.74. 
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oppressive  conduct  towards  paupers,  in  compelling  them  to  receive  M.  T.  1856. 
_    ,    .  - ,  .  ,      „  -  Queen'g  Bench 

payment  of  their  weekly  parish  allowance  m  orders  for  flour  upon 

a  particular  tradesman ;  and  so  in  Clements  v.  Chives  (a),  where  a 

"written  or  printed  publication,  stating  that  a  person  was  guilty 

of  gross  misconduct  in  insulting  persons  in  a  barefaced  manner^ 

it  was  held  libellous. — [Perrin,  J.    In  Spong  v.  FcLhy{b\  this 

Court  decided  that  the  issue  of  libel  or  no  libel  was  a  proper  one 

for  the  jury;  but  I  entertained  a  different  opinion.] — Where  the 

Judge  is  stopped  by  a  jury,  in  summing  up  in  favour  of  one  of  the 

parties,  declaring  themselves  satisfied,  and  finding  immediately  for 

the  other,  it  is  good  ground  for  a  new  trial :  Gainsford  v.  Black' 

ford(c).    This  is  the  case  where  the  jury  have  drawn  a  wrong 

conclusion  on  facts  admitted,  and  therefore  there  must  be  a  new 

trial :  Bright  v.   Eynon  (d) ;  Mellin  v.    Taylor  (e).     There  the 

Court  granted  a  new  trial,  on  the  ground  that  the  verdict  was 

against  the  weight  of  evidence,  notwithstanding  there  was  some 

evidence  for  the  defendant. 


Maedonogh  replied. 

It  was  the  duty  of  the  plaintiff  to  have  called  for  a  finding  on  the 
plea  of  justification ;  and  it  is  no  misdirection  if  the  Judge  leave  to 
the  jury  the  question  whether  or  not  the  publication  be  libellous, 
without  stating  his  own  opinion  as  to  the  particular  publication,  or 
defining  what  generally  constitutes  a  libel :  Baylis  v.  Lawrence  (f). 
— [Lefboy,  C.J.  Lord  Denman  in  that  case  uses  strange  lan- 
guage.]— ^Be  that  as  it  may,  where  there  are  two  distinct  pleas,  and 
the  first,  being  found  for  the  plaintiff,  renders  a  finding  on  the 
second  immaterial,  the  proper  course  is  to  discharge  the  jury  from 
finding  any  verdict  upon  it :  Cossey  v.  Diggins  (g).  Here  the 
proper  course  was  taken  by  the  Judge,  by  discharging  the  jury; 
and  a  finding  on  'the  plea  of  justification  was  immaterial,  when  the 
jury  found  the  publication  was  no  libel. — [Lefbot,  C.  J.   If  a  jus- 

(a)  4  M.  &  By.  127.  (h)  5  Ir.  Com.  Law  Bep.  351. 

(c)  6  Price,  36.  (<0  1  But.  390. 

(€)  3  BiDg.  N.  Gas.  109.  09  H  A.  &  £.  920. 

(9)  2  B.  &  Aid.  646. 
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JOHMftON. 


M.  T.  1S56.  tificfttion  be  put  on  the  record,  there  should  also  be  on  the  neoi4 
. '     a  finding  that  it  is  false  or  trne ;  otherwise,  its  appeariog  tbeve 

PIX«SOII 

^^  may  be  worse  and  more  injurioos  than  the  libel  itself.]— But  it 

was  the  dntj  of  the  plaintiff  to  have  called  on  the  Jadge  to  dinct 
a  finding  on  the  other  issues ;  and,  not  having  done  eo,  and  Uk 
Judge  having  discharged  the  jury,  this  verdict  is  good,  becssae  of 
the  finding  on  the  general  issue:  Dibben  v.  Lord  Atigluea(a). 
The  issues  here  are  material  aa  to  costs,  and  theref<we  plaintif 
should  have  asked  for  a  finding :  PoweU  v.  Sonnet  (6). — [CKA]I^ 
TON,  J.  If  this  be  not  a  libel,  the  verdict  should  stand;  if  it  be, 
the  Court  ought  to  set  it  asidc^^LiSFBOT,  C.  J.  The  sobject-mat- 
ter  for  our  consideration  is  not  whether  there  should  or  sboold  not 
have  been  a  discharge  of  the  jury  without  a  finding,  but  wbetkr 
we  can  set  aside  this  verdict  on  either  of  two  groonds-— whether  tbis 
was  a  libel,  and  whether  it  was  used  in  a  defamatory  sexue?]-- 
We  say  it  was  no  libel,  having  regard  to  the  circumstances  of  the 
case ;  it  conveyed  no  imputation  of  personal  feeling;  it  referred  to 
the  plaintiff  in  the  honorary  office  of  poor-law  guardian,  without 
imputing  to  him  corruption,  and  did  not  charge  him  with  any  per- 
sonal corruption.  Charging  a  Member  of  Parliament  with  wtot  of 
sincerity  is  not  actionable :  OmUno  v.  Home  (c). 


Lbtbot,  C.  J. 

Without  ezpresmng  any  opinion  calculated  to  influence  the  Judge 
or  jury,  I  am,  on  the  wh<de  matter,  disposed  to  think  that  it  wovld 
not  be  a  just  or  satisfactory  result  to  bind  the  plaintiff  by  this 
verdict,  considering  the  circumstanoes  under  which  the  case  went 
to  the  jury.  It  would  be  differenti  if  the  jury  had  but  to  eonfider 
was  this  a  libel,  was  it  published  with  the  intent  of  defiuning  the 
plaintiff^  and  was  the  justification  intended  but  as  a  sting,  wfaidi, 
if  put  in  the  libel*  might  have  materially  affected  the  finding  ?  I^ 
plaintiff  is  entitled  to  a  finding  on  the  record  on  thia  justificatkm  of 
the  defendant,  and  therefore  we  must  make  the  rule  absolute  for  i 
new  trial. 


(a)  lOBtDg.  566. 


(6)  1  Bli«,  K.  8s  ^S2> 


(0  3  Wils.  177. 


r 
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Cbampton,  J.  '  M.  T.  1856, 

I  concur  with  mj  Lord  Chief  Justice,  and  refrain  from  the 
expression  of  an  opinion  whether  or  not  the  publication  in  question 
be  a  libel.  The  trial  has  been  unsatisfactory,  and  the  result  does  JOHNSOV. 
not  establish  a  fair  measure  between  the  parties.  It  appears  that, 
after  the  plaintiff  had  closed  his  case,  the  defendant's  Counsel 
addressed  the  jury  (and,  we  must  assume,  most  successfully,  for 
they  were  carried  away  by  the  address),  and  the  most  material 
thing  was  overlooked,  viz.,  thei  defence  of  justification.  When  the 
defendant's  Counsel  intimated  that  he  would  call  no  witnesses,  that 
entitled  the  plaintiff  to  a  finding  on  that  defence ;  for  he  became 
thereby  freed  from  the  imputations  conveyed  in  the  paper.  There 
was,  I  think,  a  fatality  in  the  case,  because  the  plaintiff  should 
have  had  a  finding  on  that  justification. 

Perrin  and  Moore,  JJ.,  concurred. 

Rule  absolute. 


Andrews  referred  to  19  &  20  Ftc,  e.  102, 8.60: — *'  When  a  new 
'^  trial  is  granted,  on  the  ground  that  t^e  verdict  was  against 
«<  evidence,  the  costs  of  the  first  trial  shall  abide  the  event,  vnless 
**  the  Court  shall  otherwise  order." 

McLcd&nogh. 

The  Court  have  not  said  that  the  verdict  is  against  evidence. 

Lefrot,  C  J. 

The  costs  must  abide  the  result,  and  the  ultimately  successful 
party  must  get  them. 
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M.  T.  1856. 

Queen's  Bench 


LEAKE  V.  NOBLE. 
iVcw.4. 


Bent  due  bj  a  Cabb,  on  the  part  of  the  plaintiff,  moved  for  an  attachment  order, 
third   party  ia  ^  r  > 

attachable,  on-  He  relied  on  the  affidavit  of  the  plaintiff,  which  stated  that  be  had 

der   the   63rd 

section  of  the  obtained  a  judgment  in  this  Court  against  the  defendant,  in  Hilary 

Common  Iaw  ^ 

Procednro  Term  last,  for  a  sum  of  £150,  which  still  remained  unsatisfied;  and 


Act  (1856). 


that  it  appeared  there  was  due  to  the  defendant  bj  one  Thomas 
Ghresham,  who  was  within  the  jurisdiction  of  the  Court,  the  re- 
spective sums  of  £150  and  £30,  less  poor-rate  and  income-tax,  oat 
of  premises  situate  at  Elngstown  in  the  county  of  Dublin.  He  relied 
on  the  63rd  section  of  the  Common  Law  Procedure  Act  (1856.) 

MooBB,  J.  (solus). 

I  doubt  very  much  whether  this  enactment  was  intended  to  applj 
to  cases  between  landlord  and  tenant ;  however,  as  a  similar  order 
has  been  made  by  the  Court  of  Common  Pleas,  I  will  grant  a 
conditional  order. 

Per  Curiam. 

Let  so  much  of  said  sum  of  £180,  less  poor-rate  and  income- 
tax,  so  due  to  the  said  defendant  by  the  said  Thomas 
Gresham,  be  attached,  to  answer  said  judgment  debt,  senr- 
ing  the  order  personally  on  Thomas  Gresham. 


NoTB. — Sereral  similar  oidera  haye  been  made,  attaching  rent.  In  Trinity 
Tenn  last,  on  the  23rd  of  June,  a  similar  order  was  made  absolate  in  the  cue 
of  Evans  t.  Nolan,  The  order  is  conditional  in  the  first  instance,  and  a  motioB 
to  a  Jndge  is  leqnired  to  make  it  absolute,  even  though  no  caose  be  shown. 
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M.  T.  1856. 

Queen's  Bench 


THE  MARQUIS  OF  HERTFORD 

V. 

THE  ULSTER  RAILWAY  COMPANY. 


Nov.  4,  11. 


In  this  case  an  action  had  been  brought  by  the  plaintiff  against  An    applot- 
the  defendants,  for  money  alleged  to  have  been  paid  by  him  for  their  wider  the 
use ;  and  by  consent  of  the  parties,  and  by  leave  of  the  Court,  the  ^^^^  Ac™^ 
following  case  was  stated  for  the  opinion  of  the  Court :—  Sf^ch  LwS 

That  in  1835,  pursuant  to  the  statutes  then  in  force  relating  to  ^JT^to*^*^ 

the  establishment  of  composition  for  tithes  in  Ireland,  a  certsdn  tate  of  inherit- 
ance. The  de- 
composition for  all  tithes  payable  within  the  parish  of  Lisbum,  fendants,    for 

the  pnrposes  of 
Otherwise  Blaris,  in  the  county  of  Antrim,  was  duly  made,  and  their  Railway, 

the  entire  annual  amount  of  said  composition  was  duly  ascertained  ance    of   the 

and  fixed  by  a  certain  certificate  duly  made  and  signed  by  a  certain  j^^^  ^^   ^^ 

Commissioner  duly  appointed  in  that  behalf,  and  the  entire  annual  ^i*&  2^2^' 

amount  of  said  composition  was,  in  and  by  said  certificate,  certified  5*    ^^'  ^  ^*^ 

'^  '  ■'  '  been    reduced 

to  be  payable  to  the  Very  Rev,  James  Stannus,  as  rector  of  the  said  one-fourth, 
parish  ;  and  afterwards  the  same  was  duly  assessed  and  applotted  on  the  tithe  rent- 
all  the  titheable  lands  of  and  within  the  said  parish,  and  the  said  ^^^'  i°!&^ 
applotment  was  duly  signed  by  the  said  Commissioner.  h  dtiSS*^' 

That  upon  a  certain  portion  of  said  titheable  lands,  which  are  the  H®'*  ®^,  ^® 

charge  former- 
lands  included  in  the  conveyance  by  the  plaintiff  to  the  defendant,  ij  created  on 

the     lands, 
hereinafter  mentioned,  the  sum  of  £4.  Ts.  Id.  was  duly  assessed  and  remained  a 

charge    there- 
applotted  in  manner  aforesaid,  to  be  payable  annually  to  the  Rev.  on,   and  that 

-r  n  1  /»  .  1  the  lands  being 

James  Stannus  as  such  rector  as  aforesaid.  occupied  as  a 

That  at  the  time  of  making  the  certificate  and  applotment,  and  ^^  ^^u^  of 

down  to  the  execution  of  the  conveyance,  the  plaintiff  was  seised  ^^^"^P'^®'** 

of  all  the  lands  in  said  parish,  for  the  first  estate  of  freehold  of 

inheritance,  under  which,  or  derived  wherefrom,  there  was  not  any 

perpetual  estate  or  interest  within  the  meaning  of  1   &  2    Ftc, 

intituled,  "  An  Act  to  Abolish  Compositions  for  Tithes  in  Ireland,  \ 

and  to  Substitute  Rentcharges  in  lieu  thereof." 
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M.  T.  1856.        That  by  an  Act  of  6  W.  4,  c.  53,  intituled,  "  An  Act  for  making 

Queen't  Bench   ,       -.   .,  ^  .      r«  <.  -r^  ,^  .      y-..         i.   .         i    • 
. "a  Railway  from  the  Town  of  Belfast  to  the  City  of  Armagh,  m 

''the  Province   of  Ulster  in  Ireland,"  certain  subscribers  therein 

THE  UL.8TBR  named,  to  the  undertaking  therein  mentioned,  were  incorporated, 

coMPANT.     ^^^  thereby  empowered  to  purchase  and  hold  lands,  and  to  constroct 

a  Railway  through  the  several  parishes  in  said  Act  specified. 

That  the  said  Act  received  the  Royal  assent  on  the  19th  of  May 
1836,  and  contained  several  provisions,  to  which  the  parties,  plaintiff 
and  defendant,  agreed  to  refer,  without  setting  them  forth  in  detaiL 

That  the  undertaking  authorised  by  the  said  Aet  was  aubse- 
quently  completed,  and  for  that  purpose  the  said  Railway  Cempanj 
exercised  their  statutable  powers  of  taking  lands  the  property  of 
individual  proprietors,  and,  amongst  others,  of  the  plaintiff. 

That  by  deed  poll,  under  the  hand  and  seal  of  the  pUintif, 
bearing  date  the, 20th  of  May  1837,  in  consideration  of  the  sum 
of  money  therein  mentioned,  paid  to  the  plaintiff  by  the  defendant!, 
pursuant  to  the  Ulster  Railway  Act,  the  plaintiff  did  grant  aod 
alien  to  the  defendants,  their  successors  and  assigns,  certain 
portions  of  the  lands  of  the  parish  of  Lisbum,  otherwise  Biana, 
being  the  said  portion  of  the  lands  of  said  parish  upon  which  the 
said  sum  of  £4.  7s«  Id.  was  applotted,  as  and  for  the  annual  amoact 
of  composition  in  lieu  of  titlie,  payable  to  the  said  rector,  and  all 
the  estate  and  interest  of  the  plaintiff  therein,  to  hold  the  same,  with 
the  appurtenances,  to  the  defendants,  their  successors  and  aassigns, 
for  I  ever. 

That  upon  the  said  portions  of  land  comprised  in  the  said  deed 
of  conveyance,  the  defendants  had  constructed  a  portion  of  the  Bail- 
way,  which  they  were  authorised  to  make  between  Belfast  and 
Armagh,  and  had,  since  the  execution  of  said  deed  of  eonveyanee, 
used  the  said  portions  of  land  for  the  purposes  of  said  Bailvaj- 

That  at  the  time  of  the  passing  of  said  Act,  intituled,  **  Ab  Aet 
to  Abolish  Composition  for  Tithes  in  Ireland,  and  to  Substitute  Bent- 
charges  in  Ueu  thereof,"  the  defendants  had,  and  from  thence  kitherto 
still  have,  the  first  estate  of  inheritance  in  said  lands  eompriaed 
in  said  conveyance,  under  which,  or  derived  wherefrom,  there  wai 
not  any  perpetual  estate  or  interest  subsisting,  within  the  meaoioi 
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of  the  said  last  mentioned  Act;  and  that  the  three-fourths  of  said  M.  T.  1856. 
annaal  sum  of  £4.  7s.  Id.,  so  as  aforesaid  applotted  on  said  lands,      w^/ ' 

HBRTF  ORD 

as  and  by  waj  of  composition  in  lieu  of  tithes,  amounted  to  the  ^, 

annual  sum  of  £3.  lis.  3d.  the  ulster 

That  on  the  1st  of  November  1 855,  the  sum  of  £64.  2s.  6d.     ^qjipahy. 
became  due  and  owing  to  the  said  rector,  as  and  for  eighteen  years 
of  the  said  annual  sum  of  £3.  lis.  3d. 

That  on  the  2nd  of  November  1855,  the  said  rector  applied  to 
both  plaintiff  and  defendants  for  payment  of  said  sum. 

That  the  defendants  refused  to  pay,  and  insisted  that,  according 

» 

to  law,  the  lands  which  had  been  used  and  occupied  by  them  for 
the  purposes  of  the  said  Railway  were  exempt  from  the  payment 
of  tithe  rentcharge;  but  they  promised  the  plaintiff  that  in  case 
he  would  pay  said  sum  of  £64.  2s.  6d.  to  the  rector,  they  would 
repay  him  in  case  the  lands  so  used  and  occupied  by  the  defendants 
for  the  purposes  of  the  Railway  were  not,  nor  are,  according  to  law, 
exempt  from  the  payment  of  tithe  rentcharge. 

That  the  plaintiff  accordingly,  on  the  1st  of  January  1856,  paid 
the  said  sum  to  the  rector. 

The  question  submitted  to  the  Court  was,  **  whether,  according 
*'  to  law,  the  defendants  were  exempt  from  the  payment  of  tithe 
^'  rentcharge,  in  respect  of  the  lands  so  occupied  by  the  said  Rail* 
'*  way,  in  the  said  parish  of  Lisbum  ?  ** 

Harrison  and  Joy,  for  the  plaintiff. 

This  is  the  first  attempt  made  to  exempt  a  Railroad  from  liability 
to  tithe  rentcharge.  It  will  be  argued  that  it  is  a  highway,  and 
therefore  comes  within  the  exemptions  in  the  Tithe  Acts,  espe* 
cially  within  the  exception  of ''  public  road,  highway  or  canal,"  in 
5  G.  4,  c.  63.  But  a  Railway  is  not  a  highway ;  it  is  not  common 
to  all  the  Queen's  subjects,  as  a  river;  it  is  common  to  all  the 
Queen's  subjects  on  payment  of  a  settled  fare;  it  may  be  called 
a  special  highway;  but  it  is  not  a  highway  within  the  definition 
of  such  in  Co.  Lit.,  p.  56  a.  If  Railways  were  exempt  from  charge- 
ability  to  tithe,  the  land  becoming  disused  for  that  purpose  would 

remain  free ;  and  how  could  the  tithe  be  re-assessed  on  other  lands? 
VOL.  6.  65  I* 


HERTFOBD 
V. 


6U  COMMON  LAW  REPORTS. 

M.  T.  1856.       On  reference  to  some  of  the  sections  of  the  statutes  on  tithes, 
^^'  it  is  evident  that  the  lands    in  question   are   not  exempt  from 

liability  to  this  rentcharge.     By  4  G.  4,  c.  99,  s.  21   (Gonlborn's 

THE  UL6TSB  Act),  Commissioners  are  to  make  a  survey  and  valuation  of  ill 
BALWAT  j^jnig  QQi  tithe-free  in  the  parish;  and  by  the  25th  sectioD,  they 
are  to  make  a  certificate,  stating  the  amount  of  composition,  and 
in  what  proportion,  to  be  paid,  in  satisfaction  of  all  tithes  in  the 
parish.  That  certificate  is,  by  the  31st  section,  conclusive  evidence 
of  the  amount  of  the  composition,  unless  appealed  against ;  sod  bj 
the  34th  section,  the  Commissioners  are  to  assess  and  applet  the  full 
amount  of  such  composition  upon  all  land  within  the  parish,  not 
being  tithe-free.  Then  the  35th  section  provides  that,  in  case 
after  assessment  of  such  composition,  any  land  in  the  parish  made 
subject  to  the  payment  of  any  part  of  such  composition  shall, 
by  virtue  of  any  decision  in  Law  or  Equity,  be  declared  to  be 
exempt  from  the  payment  of  tithes,  two  Justices  of  the  Peace 
may  assess  the  sum  formerly  assessed  on  such  exempted  landa, 
in  proportion,  on  the  occupiers  of  all  other  lands  within  the  parish, 
not  being  tithe-free.  Then  by  5  G.  4,  c.  63,  s.  22  (on  which  the 
defendants  rely),  in  the  assessment  and  applotment  of  any  compo- 
sition for  tithes  under  this  Act,  or  under  4  6r.  4  (Goulbnm's  Act), 
*'no  public  road  or  highway,  nor  any  canal  or  inland  navigation, 
«  nor  any  waste  or  uncultivated  land  on  the  sides  of  any  such  road, 
&c.,  shall  be,  or  ought  to  be,  assessed  ;  and  any  assessment  made 
before  the  Act,  on  roads,  &C.,  is  to  cease.'*  That  5  Cr.  4  leallj 
applies  to  assessments  made  when  the  land  was  used  for  a  pablie 
highway  at  the  time  of  the  assessment  It  does  not  say  that  no 
land  used  at  any  time  for  the  purpose  of  a  public  road  shall  be 
assessed;  and  it  seems  to  have  been  passed  to  prevent  the  Com- 
missioners dividing  a  bulk  sum  over  unproductive  roads  along 
with  other  lands.  Then  7  &  8  (?.  4,  c.  60,  s.  4,  declares  eveiy 
assessment  made  before  5  G.  4  is  to  remain  good  and  valid,  and 
every  road  assessed  so  to  remain  liable,  until  a  new  assessment 
is  made  under  7  &  8  Cr.  4.  The  5th  section  enables  parties 
interested  in  such  assessed  road,  or  the  incumbent  of  the  parish, 
to  have  same  revised  before  the  Assistant  Barrister,  and  to  asBe^ 
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tbe  amount  over  the  remaining  lands.    The  2  &  3  FF.  4,  c.  119  M.  T.  1856. 

-^       tfAx-i  •  •■«•  Queen's  Bench 

(Stanley  s  Act),  recites  these  previous  statutes,  and  that  it  was     ^^^.^-..-^ 

expedient  that  a  fixed  and  permanent  composition  in  lieu  of  tithes 
should  he  generally  established,  and,  therefore,  that  these  previous  the  ulster 
Acts  should  be  modified.  Accordingly,  by  its  3rd  section^  in  company 
parishes  where  the  composition  shall  not  be  made  within  three 
months,  the  Lord  Lieutenant  may  nominate  a  Commissioner,  who 
shall  fix  the  amount  of  composition,  and  shall  proceed  to  ascertain 
and  fix  the  amount  of  the  yearly  sum  of  money  to  be  paid 
to  the  incumbent  or  other  person  entitled  to  the  tithes.  By  the 
6th  section,  all  compositions  shall  continue  for  ever,  subject  to 
Tariations,  according  to  the  price  of  grain,  every  seven  years; 
and  the  12th  section  relieves  all  tenants  at  will,  and  yearly  tenants, 
from  the  payment  of  tithe,  and  imposes  it' on  the  person  having 
the  first  estate  or  interest  greater  than  a  yearly  tenancy,  and 
devolving  ultimately  on  the  person  having  the  fee-simple  and 
inheritance  of  the  land.  The  l?th  and  subsequent  sections  pro- 
vide for  cases  of  agreement ;  but  the  sections  of  the  former  Acts 
remain  in  force,  save  so  far  as  they  are  modified  by  this  Act. 
Then  comes  the  Million  Act  (3  &  4  FT.  4,  c.  100),  which  it  is 
needless  to  advert  to ;  and  the  legislation  ends  with  1  &  2  Fife., 
c.  109  (The  Rentcharge  Act).  By  the  7th  section  of  that  Act, 
Every  parcel  of  land  charged  with,  or  in  respect  whereof,  the 
said  tithe  compositions,  or  any  applotment  or  assessment  thereof^ 
would  have  been  payable  if  this  Act  had  not  been  passed,  shall 
be  and  become  severally  liable  to,  and  charged  with,  the  pay- 
''ment  of  an  annual  sum  or  rentcharge,  equal  to  three-fourths 
*^  of  the  annual  amount  of  such  tithe  compositions ;  and  that  such 
*' rentcharges  shall  (except  as  hereinafter  excepted)  be  payable  by 
*'the  party  having  in  such  lands  respectively  the  first  estate  of 
^'inheritance,  or  other  estate  or  interest,  equivalent  to  a  perpetual 
'^estate  or  interest  as  hereinafter  defined.**  And  by  section  13, 
it  is  provided  that  compositions  for  tithes,  under  2  &  3  W.  4^  c,  119» 
may  be  appealed  against  before  the  1st  of  October  1838;  and  by 
section  15,  applotments  may  be  amended;  and  the  I6th  section 
declares  that,  "  Where  any  person  having  any  interest  in  any  lands^ 


iC 
i( 


516  COMMON  LAW  BEFOBTS. 

M.  T.  1856.  '<  whereon  any  such  compoeition  shall  have  been  applotted,  shali 
. '     ''dispute  the  liability  of  such  lands  thereto,  by  resson  of  sock 

HERTFOBD 

^^  ''land  having  been  tithe-firee,  or  not  rightfully  charged  with,  or 

TBS  ULSTER  « Otherwise  not  subject  to,  such  tithe  compositions,  or  the  appkt* 
coMPANr.  '*  ment  thereof,  it  shall  be  lawfol  for  the  Court  of  Cfaancei^  or 
"Exchequer  in  Ireland,  upon  the  petition  of  any  such  penoo, 
"  in  a  summary  way,  to  make  such  order,  allowing  or  dissUowing 
"such  claim  of  exemption."  And,  by  the  24th  section,  this  lent- 
charge  is  payable  amongst  the  persons  who,  if  this  Act  hsd  not 
passed,  would  have  been  entitled  to  composition  for  tithes  arising 
out  of  the  lands  charged,  and  in  the  same  proportions;  and  the 
26th  section  enacts  that  the  certificate  therein  mentioned,  declaiing 
the  persons  entitled  to  the  rentcharge,  to  be  valid  and  effectual,  until 
otherwise  declared  by  the  Court  of  competent  jurisdiction.  That 
section  also  provides  for  a  person  asserting  his  right  to  the  tithe, 
in  opposition  to  the  certificate,  that  is,  to  the  person  eutitled  bjr 
the  certificate  to  receive  the  tithes ;  but  it  does  not  apply  to  s 
person  claiming  through  such  party. 

The  result  of  the  legislation  is  that,  under  Goulbum's  Aet  the 
tithe  is  paid  by  the  occupier— under  Stanley's  Act  by  the  penon 
having  an  estate  greater  than  a  tenancy  from  year  to  year— mider 
the  Bentcharge  Act  by  the  person  having  the  first  estate  of  inh^ 
ritance.  But  there  is  nothing  in  the  Acts  to  exempt  a  Railway 
from  liability  if  the  lands  have  been  assessed ;  it  is  not  a  public 
road  or  highway  ;  it  is  not  common  to  all  the  subjects  of  the 
Queen :  it  is  private  property,  and  if  trespass  be  committed  on  it, 
the  offence  is  actionable.'  The  proprietors  of  the  Ulster  Bailwsj 
are  but  a  trading  corporation  for  the  purposes  of  profit,  and  the 
land  which  they  use  may  be  at  any  time  disused  for  that  poipose, 
and  will  then  revert  to  the  owner.  By  the  English  Tithe  Commo- 
tation  Act,  6  &  7  ^.  4,  c.  71,  a  power  is  given  to  recover  tithe 
rentcharge  on  Bailways  in  England  by  distress  and  entry,  u  on 
other  lands ;  but  here  no  such  power  is  necessary,  for  it  is  the 
person  having  a  particular  estate  who  is  liable :  Th^  Lamdum  »d 
Blackwall  Railway  Co.  v.  Lm$  (a) ;  The  King  v.  The  Gfrnm- 

(a)  8  H.  Lds.  Cas.  470. 
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fioners  of  the  Nene  Outfall  (a).     The  Tithe  Acts  are  Acts  of  in-  M.  T.  1856. 

Queen's  Bench 
demnity  for  injuries  to  legal  rights ;  and  no  matter  to  what  purpose ' 

these  lands  may  now  be  applied,  having  been  assessed  for  the  tithe  ^ 

composition  nnappealed    from,  and   not    coming  within  t^e    ex-  the  ulstsk 

emptions  of  the  statutes,  they  remain  charged.  comfant 

Vance  and  Napier,  for  the  defendants. 

In  the  year  1835,  a  composition  for  tithes  payable  within  the  parish 
of  Lisburn  was  made,  and  £4.  7s.  Id.  assessed  on  the  lands  in  ques- 
tion $  that  assessment  was  made  under  the  4  G.  4,  c.  99*  We  rely  on 
the  5  G,  4,  c.  63,  s.  22,  which  has  been  referred  to,  and  which  pro- 
vides, '*  That  in  the  assessment  and  applotment  of  any  composition  for 
tithes,  under  the  provisions  of  the  recited  Act  (4  G,  4),  or  this 
Act,  no  public  road  or  highway,  nor  any  canal  or  inland  navi- 
"  gation,  &c.,  shall  be,  or  ought  to  be,  assessed  or  charged  to  the 
"raising  of  any  part  of  the  sum  or  sums  to  be  raised  by  such 
^'  assessment  or  applotment ;  and  that  if  any  such  assessment  or 
'*  applotment  hath  been  made  at  any  time  before  the  passing  of 
"this  Act,  whereby  any  such  road,  highway,  canal  or  naviga- 
'^  tion,  &C.,  hath  been  assessed  or  charged  to  any  such  composition, 
"such  assessment  and  applotment  shall,  as  to  any  such  road, 
"highway,  canal  or  navigation,  &c.,  cease  and  determine,  and  be 
"  no  longer  paid  or  payable,''  &c.  It  is  said  in  0*Leafy  an  TiiheSf 
p.  140,  that  in  the  case  of  an  old  road  stopped  up  and  turned 
into  arable  land,  and  a  new  road  opened,  neither  the  old  road 
or  the  new  one  will  be  chargeable  with  any  composition  established 
since  1824,  because  the  old  road  ought  not,  under  the  5  6.  4,  to 
have  been  assessed,  and  the  new  one  is  exempt.  In  this  case 
the  tithe-owner  will  lose  the  sums  assessed  on  the  quantity  of 
ground  taken  up  by  the  new  road,  and  there  is  no  provision 
for  either  charging  that  sum  on  the  old  road  taken  in,  nor  for 
re-assessing  it  on  the  rest  of  the  parish.  The  7  &  8  (?.  4, 
c.  60,  s.  4,  enacts  that  every  assessment  or  applotment,  made  before 
the  passing  of  5  G.  4,  shall  remain  good  and  valid,  and  that 
every  road,  highway  and  canal  wl\ich  shall  have  been  subjected 

(a)  9  B.  &  C.  875. 
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M.  T.  1856.  to  such  assessment  or  applotment,  before  the  passing  of  5  G.  4, 

QueeH*gBeneh     .    „  .  _  .  ,.  , ,  ,  ,       , 

^ , '     shall  remain  and  continue  liahle  to  such  assessment  and  applot- 

^  ment,  until  a  new  or  additional  applotment  shall  be  made,  punout 

THE  ULSTER  to  the  directions  thereinafter  contained ;  and  the  5th  section  pro- 
coMPANT  ^^^^9  '*  That  when  any  assessment  or  applotment  shall  haye  been 
'^made,  before  the  passing  of  5  G.  4,  whereby  any  sach  road, 
"highway  or  canal  shall  have  been  assessed  or  charged  to 
"any  such  composition  for  tithes,,  it  shall  be  lawfol  for  the 
"  person  interested  in  the  road,  &c.^  or  for  the  incumbent,  to 
"  apply  to  the  Assistant  Barrister  to  revise  the  applotment,  and 
"  to  make  a  re-applotment."  But  that  section  has  no  applicatkn 
to  the  present  case,  because  the  applotment  was  made  afliff  not 
before^  the  passing  of  5  Cr.  4 :  that  5  G^.  4  exempts  future  high- 
ways ;  and  even  if  8  Cr.  4  contained  a  declaratory  clause  to  tk 
effect  that  5  6.  4  was  confined  to  anterior  roads,  such  clause 
could  not  affect  the  legal  construction  of  5  G,  4.  The  argument 
*  of  the  plaintiff  is,  that  the  exemption  only  extends  to  highwajti 

subjected  to  applotment  or  assessment  before  the  passing  of  5  G.  4; 
and  that  is  founded  on  7  &  8  6.  4.  But  the  answer  is,  that  SGA 
exempts  highways  from  being  chargeable,  to  the  raising  of  aoj 
sum  whatsoever  applotted  under  the  authority  of  either  GroulborD's 
Act  or  the  5  (r.  4 ;  and  the  19th  section  provides  for  applotmeDt^ 
being  made  at  any  indefinite  period  after  its  passing.  Up  to 
the  passing  of  Stanley's  Act  (1  &  2  Ftc,  c.  109),  an  applotment 
might  have  been  made  under  the  19th  section  of  5  (r.  4;  and  it 
cannot  be  contended  that,  in  the  teeth  of  the  22nd  section,  aoj 
highway  could  have  been  charged  with  the  raising  of  any  part 
of  the  sum  or  sums  to  be  raised  by  such  an  applotment  Then 
is  the  Railway  a  highway  ?  "  Bac,  Ab.,  Hightoay .-— "  There  are, 
"  says  my  Lord  Coke^  at  this  day  three  kinds  of  way ;  but  notwith- 
''  standing  this  distinction,  it  seems  that  any  of  these  ways,  which  is 
*'  common  to  all  the  King's  subjects,  may  properly  be  called  a  high- 
**  way ;  and  that  a  river,  common  to  all  men,  may  also  be  called  a 
"  highway."  Again,  in  Com,  Dig.^  Highway^  letter  A :— "  A  great 
road,  common  to  all  passengers,  is  a  highway."  The  passage  ia 
Co.  Lity  p.  56  a,  referred  to  in  Bac.  Ab^  is  this :— "  There  he  three 
"  kinde  of  wayes,  whereof  you  shall  read  in  our  ancient  bookes. 
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"first,  a  footway,  <&c. ;  the  second  is  a  footway  and  horseway,  &c.:  M.  T.  1856. 

^'  the  third  is  via  or  adituSy  which  contains  the  other  two,  and  also  a      , ^ 

"  cartway,  &c.,  and  this  is  twofold,  viz.,  regia  via,  the  King's  high-  ^ 

*'  way  for  all  men,  ei  communis  strata  belonging  to  a  city  or  towne,  the  ulster 
"  or  between  neighbours  and  neighbours/'    The  King  v.  J%€  Severn     «oMPAHr. 
and  Wye  Railway  Co,  (a).  In  this  cade  a  Railway  was  made  under 
the  authority  of  an  Act  of  Parliament,  which  authorised  all  persons 
to  use  it  with  waggons   constructed   as  thereby  directed,   upon 
payment  of  certain  rates.      The   Company  afterwards  caused  a 
portion  of  the  Railway  to  be  taken  up;  an  application  was  made 
for  a  mandamus  to  compel  them  to  reinstate  the  Railway ;   and 
it  was  resisted  on  the  ground  that  it  was  not  a  public  highway, 
but  was  common  only  to  those  passengers  who    choose  to  use 
carriages  of  a  particular  description,  as  by  a  person  on  horseback. 
Sut  the  Court  granted  the  mandamus^  Holroyd,  J.,  observing : — 
'^  It  is  a  public  highway,  to  be  used  in  a  particular  mode ;  a  footway 
can  be  used  only  by  foot  passengers,  and  not  by  others,  yet  it  is 
certainly  a  public  highway."     The  Northam  Bridge  Company  v. 
The  London  and  Southan^ton  Railway  Company  (jk).     In  this 
case  a  question  arose  as  to  whether  a  certain  road  was  a  turnpike 
Toad,  over  which,  according  to  their  Acta,  the  defendants  (the  Rail- 
way Company)  were  obliged  to  carry  their  Railway,  or  whether 
they  might  cross  it  ?  and  it  was  contended  that  it  was  not  a  turnpike 
road,  because  it  was  not  subject  to  the  provisions  pf  the  general 
Turnpike  Act;  but  the  Court  decided  that  the  test  of  its  being 
a  turnpike  road  was,  whether  a  right  to  levy  tolls  existed ;  and 
tho  case  of  Rex  v.  The  Trustees  of  Great  Dover  Street  Road(c) 
was  relied  on  ;  where  it  was  held  that  although  the  trustees  of  that 
road  were  shareholders  and  owners  of  the  soil,  and  although  the 
tolls  were  to  be  paid  in  liquidation  of  the  interest  and  principal 
of  the  shareholders,  the  road  was  a  turnpike  road  within  the  mean- 
ing of  the  general  Turnpike  Act.     7%e  Queen  v.  London  and 
South  Western  Railway  Company  (d).    There  Lord  Denman  says, 
(p.  575) : — "  The  Company  may  therefore  be  simply  the  owners  of  , 

(a)  2  B.  &  Aid.  646.  (6)  6  M.  &  W.  428. 

(0  5  Ad.  &  £U«  692.  (<0  1  Q.  B.  558. 
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M.  T.  1856.  "the  way,  on  which  others  may  place  steam-power  and  carriages, 

Queen's  Bent^   .*      j 
. '        and  convey  persons  and  goods ;  and  these  two  parties  would  then 

HERTFORD 

^^  *'  Stand  much  in  the  same  relation  to  each  other  as  the  trustees  of  a 

THE  ULSTER  <'  tumpike  road  and  the  coach  and  post-masters  conveying  paaseogers 

COMPANY.  "®^  ^*  *"  *"^  *8*"*  (P-  ^"^^i*  "  '^^^  Railway  is  thus,  under  certain 
qualifications,  thrown  open  to  the  public  as  a  highway."  BUhp 
V.  North  (a) ;  The  Great  Northern  Railwn^  Con^ny  t.  Tk 
Eastern  Counties  Railway^  Con^fMsny  (p). 

Cwr»  ad.  wit 


Lefeoy,  C.  J. 
Nov.  7.  This  was  a  special  case  for  the  opinion  of  this  Court ;  and  the 

question  for  us  to  decide  is,  whether  the  defendants  are  exempted 
from  the  payment  of  tithe  rentcharge,  in  respect  of  the  lands 
occupied  by  their  Railway,  in  the  parish  of  Lisbum  in  the  county 
of  Antrim  ?  It  appears  to  us  that  there  is  upon  the  case  stated 
(examined  in  reference  to  the  Tithe  Rentcharge  Act)  a  clear  case 
of  iMA-exemption ;  that  the  lands  are  prima  fade  liable,  and 
that  nothing  has  been  laid  before .  the  Court  to  displace  ihsi  prista 
facie  liability.  The  case  refers  to  the  Tithe  Composition  Act,  and 
states  the  provision  of  the  statute  by  which  an  annual  compensation 
in  money  was  substituted  in  lieu  of  tithe  in  kind,  payable  out  of  the 
fruits  of  the  earth ;  and  it  states,  that  a  certain  composition  for 
tithes  in  the  parish  of  Lisbum  was  duly  made,  and  the  annual 
amount  of  the  composition  duly  ascertained  and  fixed  by  a  cer- 
tificate of  the  Commissioner,  and  that  a  sum  of  money  (£4.  Ts-  Id.) 
was  duly  assessed  and  applotted  under  that  Act,  to  be  pajabk 
annually  to  the  incumbent.  Dean  3tannus,  as  rector  of  the  paiish 
of  Lisburn.  It  admits  that,  at  the  time  of  making  that  certificate 
and  applotment,  and  down  to  the  time  at  which  the  defendants 
became  possessed  of  and  entitled  to  the  lands,  the  plaintiff  was 
entitled  to  the  first  estate  of  inheritance  in  the  lands,'  which,  bj 
virtue  of  the  Tithe  Rentcharge  Act  (1  &  2  Vic.,  c.  109),  ^  ^1 
the  express  terms  of  that  Act,  as  appears  from  the  7th  secdon, 
became  liable  to  the  rentcharge,  having  been  previously  subject  to 

(a)  U  H.  A  W.  418.  (by  9  Hare,  d06. 
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a  charge  under  the  Compositioii  Act.    There  was  this  difference,  M,  T.  1856* 

Qtuen'M  Bench 
however,  that  the  amount  payable  for  tithe  was  to  be  reduced     ^^^v-    ' 

HBBTFOBD 

to  one-fourth  less  than  the  sum  ascertained  by  the  tithe  compo*  ^^ 

sition ;  and  this  Act  contained  a  provision  by  which  the  party  on  thb  ulsteb 

whom  the.  charge  was  imposed  might  obtain  relief,  if  he  had  any    company. 

ground  of  complaint,  either  as  to  the  amount  of  the  composition,  or 

even  as  to  the  existence  of  the  charge.    That  being  so,  and  the 

rentcharge,  equal  to  three-fourths  of  the  sum  theretofore  duly  ap- 

plotted  on  the  lands  in  the  possession  of  the  Marquis  of  Hertford, 

being  a  first  charge  thereon,  it   appears  that  subsequently  the 

defendants  took  a  conveyance  of  this  first  estate  of  inheritance 

from  the  Marquis.     The  tithe  rentcharge,  only  reduced  in  amount 

by  1  &  2  fVc,  having  thus  attached  on  the  lands,  it  is  stated  that 

the  defendants  took  the  conveyance  of  the  lands,  and,  on  the  express 

admission  in  the  special  case,  they  thereby  became  entitled  to  the 

first  estate  of  inheritance,  subject  to  the  tithe  rentcharge,  reduced,  as 

I  have  said,  in  amount,  according  to  the  provisions  of  the  statute. 

The  question  then  is,  whether  the  defendants,  who  are  prima 
facie  liable,  have  shown  to  the  Court  any  ground  of  exemption  ? 
We  do  not  feel  called  on  to  give  any  opinion  on  any  matter  antece- 
dent to  the  charge  imposed  on  the  lands  by  1  &  2  Vie, ;  it  is  enough 
to  say  that  the  rentcharge  imposed  by  that  Act^  as  substituted  in  lieu 
of  that  which,  on  the  case,  is  admitted  to  have  been  duly  charged 
upon  the  lands,  remains,  and  that  there  is  nothing  in  the  1  &  2  Vic. 
exempting  these  lands  from  the  charge,  to  whatever  purpose  the 
lands  are  applied,  whether  to  roads,  canals  or  highways.  It  is  not 
necessary  therefore  to  decide  whether  a  Railroad  is  to  be  deemed  a 
public  road ;  for  as  no  exemption  has  been  made  out,  and  the  tithe 
composition  stood  duly  charged  on  the  lands,  the  defendants  take 
the,  land  subject  to  this  charge.  Even  adverting  to  the  Tithe  Com* 
position  Act,  and  the  anterior  Acts,  the  principle  pervading  all  of 
them  is  this,  not  that  the  income  of  the  incumbent  should  be  reduced 
by  the  operation  of  these  Acts,  by  reason  of  any  exemption  in 
reference  to  canals,  or  roads  or  highways,  but  that  whatever  relief 
was  given  on  account  of  roads,  canals  or  highways,  was  not  to  be 

given  at  the  expense  of  the  incumbent ;  but  that  such  was  to  be 
VOL.  6.  66  L 
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M.  T.  1856.  regulated  by  arrangement  between  the  parish  and  the  exem 
Queen'g  Bench  ,      ,  -   . 

"^ /— — ^     lands,  and  in  no  case  was  that  arrangement  to  be  nuuie  to  the 

HEBTFOBD  ... 

^^  prejudice  of  the  incumbent.    That  policy  was  not  dcTiated  tm  by 

THE  ULSTSB  1  &  2  Ftp. ;  and  we  should  be  violating  the  very  principle  of  tbe 

Bi  A  Til  WAY  _-        ^    *•  3       •/! 

C0M7ANT.  ^'^^^^  ^^  ^^^  coae^  if  we  were  to  hold  that  the  defendants  woe 
to  enjoy  these  lands  exempt  from  tithe  rentcharge.  Judgment  fflost 
be  for  the  plaintiff.  Judgment  for  the  plaintiff. 


ALEXANDER  MONTGOMERY  and  others 

V, 

T.  T.  1856.  ARTHUR  MONTGOMERY. 

June  11. 

Apartjr  named  R-  Abmst&ono  moved,  on  behalf  of  one  of  the  plaintifi  in  this 

in  an  oiectment 

as  a  plaintiff;  cause,  Alexander  Montgomery,  that  his  name  be  discontmoedasa 

consent,    will  P^^uitiff  in  this  action  of  ejectment,  same  having  been  used  without 

of  thlT^x)^^  ^  consent  or  authority.    He  moved  on  the  affidavit  of  Alexander 

P^*'^^*^^  Montgomery,  which  stated   that  a  previous  ejectment  had  been 

ni^  offeiod,  brought  for  the  recovery  of  the  premises  in  question,  and  a  vcrdiet 

TITllCBo      It      DO 

shown  he  was  found  in  that  cause  for  the  defendant,  and  that  it  was  now  soaght 

a   tnistee    for 

the  other        to  re-agitate  the  question  by  introducing  the  name  of  Alexaods 

Montgomery. 

T.  CHagan  and  Vanee^  contra. 

The  plaintiff  Alexander  Montgomery  is  a  mere  naked  trustee, 
in  whose  name  a  renewal  has  been  obtained,  and  not  a  trustee  fv 
the  co-plaintiff.  If  it  could  be  shown  he  was  a  tnistee  fw  tht 
other  plaintiff,  we  could  not  resist  this  application ;  but  the  legil 
estate  being  vested  in  him,  the  just  rights  of  the  plaintif  wiB 
be  defeated  if  he  be  not  a  party  to  the  suit.  We  are  willisg  to 
give  him  a  full  indemnity. — [Lefbot,  C.  J.  We  cannot  tiy  the 
question  whether  he  be  a  trustee  or  not  for  plaintiff,  on  affidafit; 
to  establish  that,  you  must  file  a  bill  in  a  Court  of  Equity.]— In  J^ 
d.  Prosser  v.  King  (a),  which  will  be  relied  on  by  the  other  side, 

(a)  2  D.  F.  C.  d80. 
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the  trustee  claimed  adyenelj, — [Craiipton,  J.     In  that  case  the  T.  T.  185& 
party  was  a  trustee  for  the  inheritance.] — The  Court,  in  a  case  uke     ^^    y    ■  ^ 

XOMTOOHXBT 

the  present,  has  an  equitable  jurisdiction ;  the  present  application  is  v. 

brought  forward  solely  on  the  suggestion  of  the  defendant,  to  defeat  • 

this  ejectment,  and  there  is  no  allegation  that  Alexander  Mont- 
gomery is  a  trustee  for  the  defendant. 


Norman  replied. 

The  plaintiff  is  bound  to  show  he  is  a  trustee  for  him,  to  justify 
him  in  the  use  of  his  name ;  otherwise,  in  refusing  this  application, 
the  Court  would  be  assuming  the  jurisdiction  of  a  Court  of  Equity, 
by  giving  an  equitable  decree. 

Lefbot,  C.  J. 

It  must  be  shown  he  is  the,  trustee  of  the  party  who  seeks  to 
use  his  name ;  that  is  the  established  and  safe  rule  in  such  cases. 
Another  trust  may  exist,  which  can  only  be  established  in  a  Court 
of  Equity ;  but  this  Court  have  no  power  to  interfere  in  such  a 
case. 

Per  Curiam, 

Let  the  name  of  the  said  Alexander  Montgomery  be  discon- 
tinued as  a  plaintiff  in  this  cause ;  and  let  the  remaining 
plaintiffs  pay  to  Alexander  Montgomery  the  costs  of  this 
motion. 


SULLIVAN  and  others  v.  SULLIVAN.  i.r  rp  ,o^^ 

NwAe. 

This  was  a  motion  to  strike  out  the  name  of  Elizabeth  Ward  as  jj^   ^^ject- 

a  plaintiff  in  the  summons  in  ejectment  sued  out  in  this  cause,  q^  ^  _ 

aathority    to 
pennit  a  party's  name  to  be  used  as  plaintiff  without  his  sanction,  unless  it  is  shown 
by  the  other  plaintiffs  that  the  parQr  so  named  is  in  fact  a  trustee  for  them. 

In  erei^  case  moyed  In  Chamber,  and  directed  to  stand  over  for  the  Foil  Court, 
a  notice  of  renewing  the  motion  most  be  serred 
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M.  T.  1866.  The  motion  was  moved  before  Pbrbir,  J.,  in  Chamber ;  and,  aha 
^    -y    ^*     argument,  he  directed  it  to  stand  for  the  Foil  Ck)iirt.    The  facts  of 

«  the  case  are  as  follow : — 

suLLiTAn.  On  the  24th  of  Febmary  1818,  a  mortgage  of  the  lands^  the  sub- 
ject of  this  action,  was  made,  to  secure  £900,  and  this  mortgage  was 
in  the  year  18*51  assigned  to  and  vested  in  Elisabeth  Ward,  the 
applicant  The  said  Elizabeth  Ward  was  the  maternal  annt  of  the 
defendants^  who  were  minors,  and  on  whom  descended  the  equity 
of  redemption  in  said  lands ;  and  this  action  was  brought  for  the 
purpose  of  trying  the  legitimacy  of  the  minor  defendant,  by  the 
co-plaintiff,  who  claimed  to  be  heir-at-law  of  the  mortgagor. 

The  attorney  for  Elizabeth  Ward  made  an  affidavit^  in  which 
he  stated  that  the  plaintifis'  attorney,  without  the  knowledge, 
sanction  or  authority  of  Elizabeth  Ward,  inserted  her  name  as  a 
plaintiff;  that  he  called  on  the  plaintilfe'  attorney  to  get  her  name 
struck  out  of  the  plaint,  or  that  an  application  would  be  made  to  the 
Court  to  do  so.  The  plaintiffs'  attorney  declined  to  strike  out  the 
name,  but  offered  to  give  Elizabeth  Ward  a  complete  indemnity 
against  costs,  alleging  that  he  was  advised  by  Counsel  that  it 
absolutely  necessary  to  make  her  a  party  plaintiff. 


J.  W.  Skerhehf  for  the  motion. 

It  is  against  principle  and  policy  to  make  this  person  a 
against  her  will;  there  is  no  privity  between  her  and  the  other 
plaintifis.  She  is  a  mortgagee  in  her  own  right,  and  has  a  title 
paramount  to  them.  Unless  she  is  shown  to  be  a  trustee  for  the 
other  plaintifis,  this  Court  has  no  jurisdiction  to  retain  her  as  a 
plaintiff.  She  is  not  a  trustee;  if  she  were,  then  the  indemnity 
being  given,  the  Court  would  permit  her  name  to  be  used;  but 
an  indemnity  against  costs  does  not  entitle  a  plaintiff  to  use  a 
stranger's  name  as  co-plaintiff,  without  showing  the  privity  of 
trusteeship  between  them:  were  such  a  thing  allowed,  no  one's 
title  would  be  safe.  The  plaintiff  must  go  into  a  Court  of  £qui^ 
to  set  aside  the  legal  bars,  or  issue  a  new  plaint,  and  apply  to 
this  Court  under  the  new  Procedure  Act :  Wallace  v.  JSjedar  (a) » 

(a)  2  Law  Bee,  0.  S.,  394. 
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Doe  d.  Proi9er  v.  King  {a)  \  Doe  v.  Ff«w(6);  Doe  v.  C/i/-  M.  T.  1856. 
ton  (c).  At  all  events  this  Court  has,  in  the  case  of  Montgomery 
V.  Montgomery  {d)^  decided  that  unless  it  was  shown  that  Mont- 
gomery was  a  trustee  for  the  plaintiffs,  they  could  not  use  his  name, 
even  after  giving  him  a  sufficient  indemnity;  and  the  Court  will 
not  now,  without  good  grounds,  overrule  that  decision. 


SnUJVAN 

V, 
SUUJVAN. 


Exham^  for  the  plaintiffs. 

« 

It  would  he  a  matter  of  the  greatest  hardship  were  this  motion 
to  he  successful.  We  charge  that  this  person  is  in  collusion  with 
the  defendants,  and  for  that  purpose  she.  refuses  to  let  her  name 
be  used.  We  have  offered  her  every  indemnity  against  costs.  She 
is  the  aunt  of  the  minor  defendant,  and  colludes  with  him  to  prevent 
our  trying  the  question  of  his  legitimacy.  She  has  really  no  interest 
in  this  question.  We  do  not  seek  to  disturb  her  mortgage,  and  will 
give  any  undertaking  to  that  effect.  If  we  now  issued  a  new  plaint, 
the  Statute  of  Limitations  would  run  against  us ;  and  if  we  filed 
a  cause  petition  to  set  aside  the  legal  bars,  we  might  have  a  difficulty 
in  proceeding  on  the  plaint  already  issued.  Under  these  circum- 
stances, the  Court  will  not  permit  this  person,  who  has  no  interest 
therein,  to  attempt  to  defeat  our  trying  a  just  question.  In  any 
case,  we  are  satisfied  to  pay  off  her  mortgage,  and  will  do  so  at 
once,  if  this  Court  directs.  In  order  to  avoid  being  named  a 
plaintiff,  she  should  show  that  her  interest  was  opposed  to 
plaintifis'  rights,  and  that  she  intended  to  dispute  them  ;  that 
is  the  ground  of  the  decision  in  Doe  d.  Prosser  v.  King^  where 
Judge  Patteson  says: — **The  trustee  merely  says  he  claims  ad- 
**  versely.  He  should  have  stated  more  explicitly  his  claim  to  the 
"  inheritance."    Doe  v.  Figgings  (e). 


Per  Curiam, 

This  point  has  been  already  settled  in  this  Court ;  and  we 
see  no  grounds  for  departing  from  that  decision.    The  plaintiff 


(a)  2  DowL  P.  C.  580. 
(c)  4  Ad.  &  ED.  809. 


(6)  2  Chit.  B.  170. 
(d)  AnU,  522. 


(e)  3  Taunt.  440. 
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M.  T.  }856.  must  issue  a    new   plaint,  and    then,  on  showing  dae  gnmnds 

. ^^,^     to  the  Court,    under    the    late    sections    of  the    Common  Law 

Procedure  Amendment  Act  (1856),  the  Court  may  lemoTe  legal 
SUUJVAN.  bars ;  but  if  the  Statute  of  Limitations  would  prevent  him 
issuing  a  new  plaint,  that  is  caused  by  his  own  neg^ 
in  not  instituting  his  suit  earlier.  He  must  now  go  to  the 
Court  of  Chancery  in  the  usual  way:  as  the  plaint  in  this 
action  issued  before  the  Common  Law  Procedure  Act  (1856) 
came  into  operation,  we  cannot  give  the  plaintiff  any  assist- 
ance. 

Motion  granted,  with  costs. 


NoTB. — ^Tkifl  case  having  been  mentioned  on  a  pierioiu  day,  and  ConnBcil 
for  the  application  haTing  stated  that  no  new  notice  of  moring  the  motioii  bad 
been  senred,  the  CmEr  Justice  directed  that  in  this  and  esverj  other  cue 
standing  oyer  from  Chamber  to  the  !Fiill  Court,  a  notice  shoold  be  semdL  of 
the  intention  to  renew  such  motion. 


JOHNSON  V.  BELL. 


Nov,  7,  10. 


To  a  writ  of  This  case  came  before  the  Court  on  demurrer  to  a  defence  to  a 

reviyor   of  a 

jndfixnent  of     writ  of  revivor,  issued  under  the  Common  Law  Procedure  ABiend- 

1819,    reyiyed  .    ^  „«-«\ 

in   1842,    the  ment  Act  (1853). 

pleaded  that         '^^^  ^^^^  called  on  the  defendant  to  appear  and  show  cause  whj 

jndnxi^^^  the  plaintiff  should  not  have  execution  against  the  defendant,  of  a 

for  ^^  ^e  judgment,  whereby  he,  on  the  20th  of  July  1819,  in  the  Court  of 

amount   and 

between  the  same  parties,  remaining  unsatisfied,  and  that  neither  of  said  judgments 
had  been  reyiyed,  it  not  appearing  by  the  record  of  the  jadgment  of  reyivor  upon 
which  judgment  the  Court  awarded  execution;  and  seconmy,  defendant  pleaded 
that  plaintiff  had  not  sued  forth  the  writ  of  reriyor  within  twenty  years  after  the 
recoyexy  of  said  judgments,  or  either  of  them. — Held,  that  the  first  defence  was  bad, 
because  it  was  a  parol  ayennent  to  contrayene  matter  of  record. 

Held,  that  the  second  defence  was  also  bad,  because  the  20th  section  of  the 
Common  Law  Procedure  Act  (1853\  .which  says  no  action  sliall  be  brought  on  a 
judgment,  but  within  twenty  years  aner  the  cause  of  such  action  or  reooyeiy  of  such 
judgment,  only  applies  to  actions  begun  by  summons  and  plaint,  and  not  to  writs  of 
reyiyor  or  proceedings  by  suggestion. 
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Queen's  Bench,  recovered  against  the  defendant  the  sum  of  £200,  M.  T.  1856. 
besides  £2.  lis.  8d.  for  costs,  and  of  which  sum  the  plaintiff  alleged        ^'    ^^ 
there  remained  due  and  unsatisfied  the  sum  of  £184.  12s.  2d. 

To  this  writ,  the  Statute  of  Limitations  having  been  pleaded,  the 
plaintiff  obtained  liberty  to  amend  his  writ,  by  alleging  that  in 
Hilary  Term  1842,  by  a  certain  judgment  of  revival  of  the  Court 
of  Queen's  Bench,  grounded  on  the  said  judgment,  it  was  con- 
sidered by  the  Court  that  the  plaintiff  should  have  execution  against 
the  said  defendant,  of  the  said  sum  of  £200,  and  the  damages  so 
recovered  by  the  said  judgment. 

The  defence  pleaded  was,  that  on  said  20th  of  July  1819,  the 
plaintiff  recovered  against  the  defendant  two  several  judgments  in 
this  Court,  which  judgments  were  the  only  judgments  recovered 
by  the  plaintiff  agunst  the  defendant ;  and  in  said  Court,  and  on 
said  day  and  in  sud  year,  were  so  recovered  as  of  Trinity  Term 
in  said  year,  and  were  numbered  respectively  upon  the  roll  297 
and  298,  as  of  said  Term  in  said  year,  and  remained  of  record 
unreversed,  unsatisfied  and  not  made  void ;  and,  by  each  of  said 
judgments,  plaintiff  recovered  against  the  defendant  a  sum  of  £200, 
besides  £2.  lis.  8d.  for  costs ;  as  by  the  records  of  said  Court  may 
appear.  It  then  averred  that  neither  of  said  judgments  had  been 
revived,  it  not  appearing  by  the  record  of  the  judgment  of  revivor, 
in  said  writ  of  revivor  mentioned,  upon  which  of  said  judgments 
the  Court  considered  plaintiff  should  have  execution. 

The  second  defence  was  that  plaintiff  had  not  sued  forth  said 
writ  of  revivor  within  twenty  years  after  the  recovery  of  said 
judgments,  or  either  of  them,  or  of  any  judgment  in  said  writ 
of  revivor  mentioned  or  referred  to. 

Demurrer. — Because  it  appears  by  the  defence  that  the  judg- 
ment of  the  20th  of  July  1819,  in  said  writ  of  revivor  meiitioned, 
remains  of  record  wholly  unsatisfied;  and  that  the  defence  does 
not  allege  any  matter  of  fact  or  law,  showing  that  the  plaintiff 
should  not  have  execution  of  the  said  judgment  agunst  the  de- 
fendant; and  because  the  defendant  is  estopped  by  the  revival 
from  alleging  that  the  judgment  of  the  20th  of  July  1819  was 
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M.  T.  1856.  not  duly  recovered  or  revived  by  the  plaintiff  against  the  de- 

Queen'8  Bench  ^     ,     ^ 
fendant. 


May  and  Napier^  in  support  of  the  demurrer,  were  stopped  hj 
the  Court 

M^Meehan  and  /.  E.  Walihy  for  the  defendant. 
The  defence  rests  on  the  20th  section  of  the  Procedure  Amend- 
ment Act  (1858);  which  enacts,  ''That  aQ  actions  for  rent^  upon 
"  an  indenture  of  demise,  all  actions  upon  any  bond  or  other  ^e- 
"cialty,  or  upon  any  judgment,  statute  staple,  statute  merchant, 
or  recognizance,  shall  be  commenced  and  sued  within  twenty 
years  alter  the  cause  of  such  actions  or  suits,  or  the  recovery  of 
'*  such  judgment,  but  not  after."  That  and  the  following  aectioDS, 
to  the  27th  section,  form  a  new  code  of  limitation,  applicable  to 
all  actions  and  causes  of  action.  The  form  of  the  revival  is  not 
that  the  judgment  shall  be  revived,  but  that  ezecntion  may 
issue  on  it.  By  8  6.  1,  c.  4,  s.  2  (Ir.J^  a  defendant  may  pkai 
payment  as  a  bar  to  any  proceeding  on  a  judgment  more  than 
twenty  years  old ;  and  payment  was  to  be  presumed,  unless 
there  had  been  part  payment,  acknowledgments  in  writing  or 
disability  to  sue,  or  unless  an  action  had  been  commenced  for 
the  recovery  of  the  debt.  If  the  plaintiff  revived  the  jadgment, 
or  issued  a  scire  facias^  that  was  held  to  be  an  action  for  the 
recovery  of  the  debt,  and  so  the  bar  of  the  statute  was  prevented. 
Then  came  8  &  4  fF.  4,  c.  27 ;  and  by  its  4th  section  it  is  provided 
that,  ''  No  action  or  suit,  or  other,  proceeding,  shall  be  brought  to 
<*  recover  any  sum  of  money  secured  by  any  mortgage,  judg- 
ement, &c.,  but  within  twenty  years  next  after  a  present  right 
*'to  receive  the  same  shall  have  accrued  to  some  person  capable 
^'  of  giving  a  discharge  for  or  release  of  the  same,  unless  in  the 
«( meantime  some  part  of  the  principal  money,  or  some  interest 
*'  thereon,  shall  have  been  paid,  or  some  acknowledgment  of  the 
"right  thereto  shaU  have  been  given  in  writing,  signed  by  the 
''  person  by  whom  the  same  shall  be  payable,  or  his  agent,  to  the 
person  entitled  thereto,  or  his  agent ;  and  in  such  case,  no  such 
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'*  action  or  suit  or  proceeding  shall  be  brought  but  within  twenty  M.  T.  1856. 

Qtmen'M  Stuck 
^^  years  after  such  payment  or  acknowledgment,"  <&c.     To  bring 

an  action  within  twenty  years  after  recovery  of  a  judgment  is 
different  from  bringing  it  within  twenty  years  after  a  present  right 
to  receive  the  money  secured  by  the  judgment  shall  have  accrued : 
Farran  v.  Oiiiwell  (a).  But  the  difficulty  raised  on  that  statute 
cannot  arise  on  the  Procedure  Act  1853.  The  writ  states  the 
judgment  was  obtained  on  the  20th  of  July  1819»  and  the  20th 
section  of  the  Act  says,  in  so  many  words,  no  action  shall  be 
brought,  twenty  years  after  that,  upon  it.  If  the  Legislature  meant 
twenty  years  after  the  revival  of  the  judgment,  they  would  have 
said  so.  Exceptions  to  save  the  bar  of  the  statute  are  specified 
in  the  following  sections,  but  nothing  is  said  as  to  revival,  which, 
if  it  had  been  intended,  is  a  remarkable  omission,  considering  the 
conflict  of  judicial  opinion  on  the  previous  statute.  That  statute 
of  3  &  4  FF.  4  is  superseded  by  the  Procedure  Act,  though  it  be 
not  in  terms  repealed,  because  by  the  present  Act  a  shorter  bar 
is  created.  It  may  be  argued  that  though  the  20th  section  be 
applicable  to  actions  on  judgments,  it  does  not  affect  proceedings 
on  writs  of  revivor.  The  Act  gives  the  substance  and  form  of  the 
writ  in  a  schedule,  and  it  is  the  same  as  the  scire  facias  given  by 
13  Edw,  1.  The  defendant  is  given  a  day  to  show  cause,  and  that 
makes  it  an  action.  A  scire  facias  is  an  action,  for  to  it  may  be 
pleaded  a  release  of  all  actions,  as  a  plea  in  bar :  Co.  LiU^ 
p.  290  h.  If  the  words  of  the  20th  section,  all  actions  on  judg- 
ments shall  be  brought  within  twenty  years,  do  not  include  the 
action  of  revivor,  what  do  they  mean  ?  How  can  these  words  be 
confined  to  actions  of  debt  on  the  judgment?  The  151st  section 
says,  the  pleadings  and  proceedings  upon  writs  of  revivor  shall 
be  the  same  as  in  ordinary  actions,  which  are  proceedings  by  sum- 
mons and  plaint.  An  extraordinary  action  must  be  a  proceeding 
by  writ  of  revivor ;  but  still  it  is  an  action  within  that  20th  section. 
The  inclusive  sections,  from  20  to  27,  are  a  complete  code  of 
limitation,  and  are  prefaced  thus — '^With  respect  to  the  period 
of   limitation  within  which  personal  actions  shall   be  brought." 

(a)  2  J.  &  S.  97. 
VOL.  6.  67  i< 
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M.  T.  1856.  Then  seciions  148  to  154  inclasive  relate  to  the  iflsoing  executions 

upon  judgments,  and  the  152nd  section  authorises  the  defendant 
to  plead  payment  in  bar  of  the  judgment ;  it  is  applicable  to  pro- 
ceedings bj  ordinary  action  as  well  as  revivor,  and  therdbre  iti 
operation  was  extended  to  other  actions  as  well  as  to  revivor. 
Again,  we  say  this  judgment  has  not  in  fact  been  revived; 
and  if  execution  were  ordered  to  issue,  the  officer  would  see  two 
judgments,  and  would  be  unable  to  say  on  which  it  should  issue; 
and  this  must  have  happened  in  1842,  when  the  order  of  revival 
was  had.  How  can  the  Court  say  to  which  judgment  the  order  is 
applicable  ?  It  being  therefore  uncertain,  it  is  void.  19  &  20  Ftr., 
c.  97,  ss.  10  d^  11,  in  enacting  that  the  absence  of  parties  bejond 
the  seas  should  not  prevent  the  operation  of  the  b|ir,  recogniaed 
the  Common  Law  Procedure  Act- as  providing  the  limitation  of 
twenty  years  for  all  proceedings  upon  judgments,  whether  bj 
action  of  debt  or  revivor. 

Napier  replied. 

The  defendant  alleges  he  ought  not  to  pay  one  debt,  becauie 
he  owes  another ;  he  admits  the  judgment  and  the  debt  due  on  '% 
and  says,  **I  owe  another  debt." — [Moore,  J.  He  says  nother 
judgment  has  been  revived,  because  the  revivor  does  not  show  whid 
of  them  has  been  revived.] — A  judgment  of  revival  within  twentj 
years  keeps  the  judgment  alive,  and  *gives  a  new  present  right: 
Keliy  ▼.  Bodkin  (a).  The  plaintiff  has  a  settled  right,  and  the 
Court  are  called  on  to  displace  it  It  is  said  t^at  8  &.  1  and  3  ki 
W.  4  are  repealed ;  but  the  Procedure  Act,  by  its  3rd  section,  MTes 
all  existing  proceedings,  and  by  no  terms  is  3  &  4  IF.  4  repealei 
The  plaintiff  acquired  a  new  present  right  to  recover  this  monej 
in  1842,  and  that  right  is  not  abrogated,  as  the  Act  that  gave  it  is 
still  in  full  force.  The  20th  section  of  the  Procedure  Act  plainlj 
refers  to  proceedings  by  summons  and  plaint :  Farran  v.  Beru- 
fard  (6)  ;  FarreU  v.  Gheson  (c).    In  Cdeks  v.  Brewer  (d),  it  » 

(a)  7  It.  Law Bep.  347.  (6)  10Ca.4F.319. 

(c)  11  a.  &F.  702.  id)  n  M.  ft.  W.56. 


COMMON  LAW  REPORTS.  631 

said,  ^*The  scire  fadat  is  a  qwui  continuation  of  a  matter  (tf  M.  T.  1856. 
record,  in  order  to  have  execution  thereon. 

(?ifr.  ad*  ffuli. 


LEVBOYy  C.  J.    . 

This  case  comes  before  the  Court  on  a  demurrer  to  a  defence       Nov,  10. 
taken  to  a  writ  of  revivor,  issued  to  revive  a  judgment  obtained 
against  the  defendant  in  1842. 

The  defendant  alleges,  in  his  first  defence,  that  there  was  another 
judgment,  of  the  same  date  and  for  the  same  amount,  recovered  by 
the  plaintiff  against  the  defendant,  and  that  it  does  not  appear  upon 
the  roll  that  there  is  any  entry  of  revival.  His  second  defence  is 
the  Statute  of  Limitations,  inasmuch  as  the  original  judgment  was 
had  in  the  year  1819;  and  if  that  be  the  proceeding  the  writ  of 
revivor  seeks  to  enforce,  that  would  be  a  good  defence. 

By  the  first  defence,  the  defendant  seeks  by  a  parol  averment 
to  get  rid  of  a  matter  of  record ;  and  it  is  therefore  clearly  bad. 
The  writ  issued  on  the  revived  judgment  avers  the  revival  as  a 
matter  of  record,  and  what  appears  by  the  roll  must  be  decided 
by  the  roll  itself,  and  a  party  cannot  be  allowed  by  mere  averment 
to  contradict  the  roll.  If  he  meant  to  say  there  was  no  judgment, 
he  should  have  pleaded  nul  tiel  record. 

As  to  the  second  defence,  the  Statute  of  Limitations.  It  appears' 
a  very  novel  proposition  that  the  judgment  of  revival  should  go 
for  nothing;  that  the  Procedure  Amendment  Act  (1853)  has  done 
away  with  the  effect  of  a  judgment  of  revivor;  and  that  though  a 
party  have  a  valid  judgment  of  revivor,  he  must  go  back  to  the 
original  judgment ;  and  if  that  be  beyond  twenty  years,  the  judgment 
is  bad,  and  no  proceeding  can  be  had  on  it. 

It  was  argued  that  the  Procedure  Act  had  swept  away  all 
the  old  law  as  to  judgments  of  revivor,  and  that  no  party  can 
recover  on  a  judgment  unless  the  revivor  be  within  twenty  years 
after  the  recovery  of  the  judgment.  That  argument  could  only 
be  sustained  by  mixing  together  separate  and  independent  things, 
namely,  the  proceedings  for  reviving  a  judgmeiit,  and  the  manner 
in  which  the   Statute  of   Limitations   is   to  be  pleaded.     The 


532 


COMMON  LAW  REPORTS. 


M.  T.  1656.  Legislature  have  made  enactmenta  for  the  writ  of  revivor,  and 
why  should  they  have  made  any  provision  for  the  writ?  be- 
cause the  argument  is,  that  no  judgment  should  he  leviTed 
twenty  years  afler  its  recovery  ;  why  therefore  deal  with  it? 
or  why  should  the  Judges  be  called  on  to  make  rules  statiog 
what  the  affidavit^  to  ground  the  order  of  revival  after  twenty 
years,  should  contain?  The  argument  is  rested  on  the  SOth 
section  of  the  Procedure  Act,  which  provides  that,  ^'  All  actions  for 
*'  rent,  upon  an  indenture  of  demise,  all  actions  upon  any  bond  or 
^' other  specialty,  or  upon  any  judgment,  statute  staple,  statute  mer- 
^' chant  or  recognisance,  shall  be  commenced  and  sued  withio 
**  twenty  years  after  the  cause  of  such  actions  or  suits,  or  the 
*'  recovery  of  such  judgment,  but  not  after."  It  might  be  ar^ 
(if  necessary)  that  that  section  applies  to  the  commencement  of  in 
action,  and  not  to  proceedings  already  commenced.  But  it  has  betn 
said  that  the  word  "  action  "  embraces  all  the  proceedings  on  t  judg- 
ment, such  as  scire  facias  or  revivor ;  that  a  proceeding  by  either  n 
an  action,  and  that  the  proceeding  here  is  an  action  within  the 
section.  A  scire  facias  is  not  for  all  purposes  an  action ;  thongb 
it  be  in  the  nature  of  an  action,  it  differs  materially  from  an  action. 
An  action  could,  of  old,  be  only  founded  on  an  original  writ ;  i 
scire  facias  is  a  judicial  writ ;  and  Lord  Coke  says  it  is  in  the 
*  nature  of  an  action,  because  it  may  be  pleaded  to ;  therefore,  if 
necessary  so  to  decide,  the  word  *'  action  "  in  this  section  is  not  re- 
ferrible  to  a  scire  facias.  Where  the  Legislature  intended  to  inelnde 
the  writ  oi  scire  facias  in  its  provisions,  they  use  the  words,  ^'acUoo 
or  other  proceeding."  Section  152  of  the  Procedure  Act  says,  "ib 
*'any  action  on  a  judgment,  or  in  any  proceeding  by  writ  of  revifor 
*'to  revive  a  judgment;"  but  there  are  no  such  words  inthe20tii 
section  as  '^  other  proceeding."  This,  therefore,  might  fiimi^  u 
argument  that,  in  the  20th  section,  the  Legislature  did  not  intend 
to  affect  the  operation  of  judgments  or  suits  of  scire  fadas  in  uj 
way.  But  it  is  not  necessary  to  rest  the  case  on  that  ground; 
for  that  20th  section  itself  says  that,  *'  All  actions,  &c^  shall  be 
*<  commenced  and  sued  within  twenty  years  afler  the  cause  of 
'*  such  actions  or  suits,  or  the  recovery  of  such  Jud^ment"^^^ 
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judgment?  It  is  plain  the  meaning  is,  that  where  a  judgment  M.  T.  1856. 
has  been  revived,  it  is  as  it  were  recovered,  and  that  it  is  thence- 
forth  to  be  taken  as  of  the  date  of  its  revival.  That,  prior  to 
the  passing  of  the  Procedure  Act,  such  was  the  meaning,  is 
decided  by  FarreU  v.  Gleesan  and  Farran  v.  Beresford.  The 
latter  case  went  off  on  a  point  of  pleading;  but,  in  the  former 
case.  Lord  Cottenham  says,  referring  to  Farran  v.  JBeresford^ 
^'In  that  case,  the  judgment  was  of  the  year  1810.  The  plaintiff 
"having  died,  his  representative  revived  the  judgment  by  scire 
facias  \n  1817;  and  the  Judges  gave  their  opinion  that  this 
judgment  on  scire  facias  conferred  on  the  plaintiffs  a  new  right, 
"  within  the  3  &  4  IF.  4,  c.  27,  s.  40 ;  and  although  the  case  was 
^*  disposed  of  upon  a  question  of  defect  in  pleading,  the  noble  and 
learned  Lords  who  attended  the  hearing  of  that  cause  concurred 
in  the  opinion  of  the  Judges."  The  Lord  Chancellor  said : — **  I 
agree  with  her  Majesty's  Judges  in  thinking  that  in  this  case 
a  new  right  was  acquired  by  the  judgment  on  scire  facias  in 
**  1817."  Farran  v.  Beresford  decided  that  a  judgment  of  revivor 
was  the  judgment  to  which  the  parties  must  advert  in  considering 
the  question  of  the  Statute  of  Limitations;  and  in  FarreU  v. 
Gleeson^  it  was  also  held  that  the  Statute  of  Limitations  must 
apply  to  the  last  revivor  of  the  original  judgment ;  that  the  revivor 
was  substantially  the  original  judgment,  brought  forward  to  that 
period,  and  still  subsisting.  Now,  have  the  Legislature,  by  any- 
thing in  this  Act,  intimated,  in  using  the  word  **  judgment,"  that 
they  referred  to  any  other  judgment,  or  to  a  judgment  in  any 
other  sense  than  to  the  date  of  the  revivor  ?  So  far  from  it,  that 
this  very  Act,  and  the  rules  made  in  pursuance  of  it,  provide 
for  the  very  case  of  a  judgment  more  than  twenty  years  old ;  and 
if  it  be  sought  to  revive  it,  it  is  requisite  to  show  that  the  judg- 
ment has  been  kept  alive  in  other  ways;  and,  if  so  kept  alive, 
it  is  the  terminus  a  quo. 

The  writ  of  revivor  is  framed  in  the  same  terms  as  the  writ  of 
scire  fadas ;  and  what  is  there  to  induce  us  to  think  that  the 
Legislature  intended,  when  using  the  same  language,  that  that 
language  should  be  interpreted  differently,  from  the  day  this  Act 
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M.  T.  1856.  passed,  to  what  it  had   been  interpreted  anterior  to  its  paanng? 

Queen's  Bench 

There  is  nothing  in  the  Act  to  lead  to  such  an  inference,  nothing 

to  change  the  efficacy  of  the  writ  of  revivor  using  the  same  terms 
as  the  writ  of  scire  facias.  We  were  referred  to  the  Statute  d 
Westminster,  giving  the  writ  of  scire  facias;  but  that  statute  was 
passed  to  remedy  the  old  law,  that  a  party  was  not  to  hiTe 
execution  after  a  year  and  a  day,  except  by  entering  on  the  judg- 
ment roll  continuances ;  it  was  to  get  rid  of  that  entry  of  contiau- 
ances  that  the  statute  passed:  and  to  this  we  would  be  thrown 
back,  if  the  argument  of  the  defendant's  Counsel  were  right 

If  the  Statute  of  Limitations  be  pleaded,  it  must  be  to  the  judg- 
ment on  the  writ  of  revivor  in  1842,  which  was  then  a  valid 
judgment ;  and  it  could  not  be  said,  even  if  this  view  were  wrong, 
that  the  Procedure  Act  is  retrospective  in  operation,  so  as  to  d^re 
the  party  of  the  remedy,  which  he  admittedly  possessed  in  1842,  to 
recover  his  judgment.  The  Court  had  no  doubt  on  the  case ;  but 
as  it'  was  prinue  impressionism  we  thought  it  right  to  give  it  doe 
consideration,  and  are  of  opinion  that  the  writ  of  revivor  is  a  proper 
writ,  that  the  defences  are  bad,  and  that  the  demurrer  most  be 
allowed* 


Cramfton,  J. 

The  defence  raised  on  the  20th  section  of  the  Procedure  Act 
is  clearly  bad,  though  the  question  involved  was  a  most  ingenions 
one,  namely,  whether  that  20th  section  nullified  the  benefit  a  party 
was  entitled  to  from  a  judgment  of  revivor?  The  questba  is 
resolvable  into  this,  whether  the  word  ''action"  in  that  section 
comprehends  a  writ  of  revivor?  A  judgment  of  revivor  is  aocofd- 
ing  to  the  meaning  of  the  term,  and  does  in  fiict  give  a  new  right 
of  execution  from  the  day  of  its  date ;  the  one  here  was  as  if 
the  judgment  of  1819  had  been  in  1842.  K  this  were  a  sm 
facifUy  would  a  judgment  upon  it  be  a  recovery  in  an  action? 
A  scire  facias  is  not  an  action ;  for  the  furtherance  of  jnstiee 
it  is  an  action  for  the  purpose  of  pleading,  or  the  continuance 
of  a  former  action ;  it  is  a  judicial  writ,  and  a  party  is  allowed 
to  plead  to  it  matter  to  bar  execution.      In  Executors  of  Wri^ 
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Y.  Noti{a\  AshuM,  J.,  says: — "This  is  not  a  new  action,  but  M.  T.  1856. 

Qh^ch's  Bench 
"  a  continuation  of  the  old  one ;  it  is  only  a  scire  facias  to  revive 

^'the  former  judgment;"  and  in  Bac.  Ah.  it  is  said: — ''Though 
'Mt  be  a  judicial  writ,  or  writ  of  execution,  yet  it  is  so  far  in 
''.nature  of  an  original,  that  the  defendant  may  plead  to  it;  and 
'^it  is  in  that  respect  considered  as  an  action.'*  But  this  writ  is 
not  a  scire  facias^  but  a  writ  of  revivor ;  and  how  does  the 
Procedure  Act  deal  with  it?  All  actions  are  by  that  Act  to 
be  begun  by  writ  of  summons  and  plaint ;  is  then  the  revival  of  a 
judgment  an  "action?"  How  is  it  to  be  done?  Sometimes  by 
writ  of  revivor ;  but  not  always.  It  is  commenced  in  a  dififerent 
way  than  by  summons  and  plaint.  The  Legislature  have  thought 
it  right  to  keep  judgments  alive  by  two  modes  of  proceeding — 
by  suggestion  on  the  roll,  without  any  writ  (section  150),  and 
by  revivor,  if  the  case  be  not  quite  plain  for  the  other  mode; 
but  e^er  is  a  totally  different  thing  from  a  summons  and  plaint. 
The  words  in  the  20th  section  are  "  actions  upon  any  judgment" 
I  do  not  stop  to  inquire  whether  that  means  an  action  on  the 
revived  judgment ;  it  is  unnecessary  to  do  so ;  for  the  Legislature 
have  carefuUy  distinguished  between  actions  on  judgments  and 
proceedings  to  revive  a  judgment.  It  appears,  from  the  150th 
section,  that  if  the  suggestion  be  entered,  it  cannot  be  contravened, 
and  the  judgment  stands.  Then  the  151st  section  says  that  a  party 
alleging  himself  to  be  entitled  to  execution  may  sue  out  a  writ  of 
revivor;  but  the  152nd  section  removes  all  doubt;  for  it  says, 
*'^  In  any  action  on  a  judgment,  or  in  any  proceeding  by  writ  of 
revivor  to  revive  a  judgment,"  &c.,  putting  them  in  contrast,  and 
keeping  up  the  distinction  between  an  action  and  the  writ  of  revivor. 
The  word  "action  "  therefore,  in  the  20th  section,  does  not  include 
a  proceeding  by  suggestion,  or  a  writ  of  revivor. 

But  it  is  argued  that  the  plaintiff  claims  by  a  revivor  of  a 
judgment  of  1819 :  and  there  are  two  judgments  of  the  same  date, 
for  the  same  amount  and  between  the  same  parties ;  and  the  ques- 
tion is  ingeniously  put,  which  of  the  judgments  is  revived?  It 
would  be  curious  to  hold  that  because  a  plaintiff  had  two  judgments 


(a)  I  T.  B.  388. 
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M.  T.  1856.  against  the  same  defendant,  for  the  same  amount,  he  was  not  to 

^^  have  execution  on  either ;  he  is  to  have  his  execution  on  whicheTer 

JOHNSON     ^^  j^^  revives.    There  is  a  difference  in  the  revival  roll  of  iodg- 

BBLL.        ments  and  the  original  roll,  and  I  regret  that  it  is  eo;  it  is  one 

of  the  matters  requiring  revision ;  but  we  are  not  to  deal  with  it 

Here  is  but  one  judgment,  and  the  plaintiff  on  this  record  is  entitkd 

to  have  execution  on  that  judgment.      The  demurrer  must  be 

allowed. 

Febrin,  J.,  and  Moore,  J.,  concurred. 


Abo.  2. 


This    Court 
will  not  enter- 
tain a  motion 
to     amend    a 
pottea;  snch 
application   ia 
properly 
moveable    bo- 
fore  the  Judge 
who  tried  the 
case. 


LOW  V.  RUSSELL. 

R.  Armstrong,  on  the  part  of  the  plaintiff,  moved  that  the  poika 
in  this  cause  be  amended,  by  inserting  therein  an  award  of  sLxpeoee 
costs  to  the  plaintiff,  on  the  finding  upon  the  second  and  third  iasos, 
containing  the  plea  of  tender ;  and  that,  thereupon,  the  pott»  » 
amended  may  be  delivered  to  the  plaintiff's  attorney,  in  order  to 
have  judgment  marked  for  the  plaintiff  in  this  cause,  so  that  be  jbxj 
be  entitled  to  the  general  costs  of  the  action. 


Maedanoghf  contra. 

This  is  an  application  moveable  only  before  the  Judge  wlio  tried 
the  cause,  and  this  Court  will  not  entertun  it :  Newion  t.  Bar- 
land  (a). 


Per  Curiam. 

This  motion  is  contrary  to  the  established  practice  of  the  Coor^ 
and  must  be  refused,  with  costs.  The  proper  course  is  to  app]j^ 
the  Judge  who  tried  the  case. 

(a)  1  8c  N.  lU  £08. 
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M.  T.  1856. 

Excheqtutr, 


SPENCER  V.  THOMPSON. 

(ExehequerO  ^^_  ^_ 


This  action  was  for  a  malicious  arrest  upon  an  overmarked  writ  of  Where  a  ere- 

execution,  tried  before  the  Lord  Chief  Baron  and  a  special  jury,  seized    the 

goods  of  a 
principal  debtor  in  execution,  afterwards  caused  a  return  of  nulla  bona  to  be  made 
on  the  writ  of  execution,  and  forbore  to  sell  the  goods,  though  oUled  on  bj  the 
surety  so  to  do,  and  then  issued  a  ca.  sa,  against  the  person  of  the  surety,  marked 
for  the  full  sum  due,  without  deducting  therefrom  the  yalue  of  the  goods  so  seiz- 
ed : — Held,  that  this  amounted  to  a  Toluntary  abandonment  of  the  seizure ;  and 
that,  as  the  seizure  and  subsequent  abandonment  of  the  goods  of  tiie  principal 
operated  in  Equity  as  a  discharge  pro  tanio  of  the  surety,  who  was  entitled  to  call 
upon  the  creditor  to  proceed  and  sell  the  goods,  and  to  give  him  credit  for  the 
amount  realised  by  such  sale,  the  value  of  those  goods  was  an  equitable  deduc- 
tion, to  which  the  plaintiff  should  be  entitled  under  the  statute  of  6  Anne,  c.  7> 

Held  also,  that  an  action  at  Common  Law  lies  for  maliciously  and  without 
probable  cause  oyermarking  the  writ  of  execution  under  which  the  debtor  is 
arrested,  as  the  statute  of  Anne  provides  no  specific  remedy  for  that  case,  but 
only  for  the  case  of  the  omission  to  deliver  a  proper  certificate,  or  for  overcharging 
the  debtor  in  that  certificate. 

Plaintiff  having  deposed  in  evidence  that  he  wrote  a  letter  about  his  affairs  to 
the  defendant,  cfdlisg  on  him  to  sell  the  goods  so  seized,  and  that  he  or  somebody 
for  him  posted  it,  and  evidence  having  been  given  that  the  defendant  had  held  a 
conversation  with  a  third  person,  in  wnich  he  stated  that  he  had  been  so  called 
upon,  and  durine  which  conversation  he  held  a  letter  in  his  hand,  which  he  did 
not  read,  but  miich  he  said  he  had  received  on  the  subject : — Held,  sufficient 
ground  to  admit  secondaiy  eridenoe  of  the  letter  written  by  plaintiff  (a  notice  to 
produce  haying  been  served.)  * 

The  decree  in  a  Chanceiy  petition  matter,  in  which  the  plaintiff  was  petitioner, 
and  the  defendant  was  a  respondent  as  public  officer  of  a  Bank,  and  in  whidi 
matter  the  amount  of  the  value  of  the  goods  seized  by  defendant,  and  the  plaintiff's 
right  to  that  amount,  as  an  equitable  deduction,  had  been  determined,  being 
offered  in  evidence,  was  objected  to,  as  obtained  against  the  defendant  in  autre 
droit. — Held,  same  was  not  res  inter  aUoe  acta,  but  was  admissible  against  defend- 
ant, as  he  had,  prima  facie,  a  complete  control  over  the  suit  as  a  party  thereto 
(no  evidence  of  bmited  control  having  been  given.) 

Held  also,  that  this  decree,  although  made  subsequent  to  the  arrest  complained 
of,  was  evidence  at  least  to  prove  the  value  of  the  goods,  which  had  been  .ascer- 
tained thereby ;  and  that  if  admissihle  for  any  purpose,  the  exception  taken'  to  its 
reception,  being  general,  should  be  overruled. 

Sembk  also,  that  the  decree  would  be  admissible  as  the  decision  of  a  Court  of 
competent  jurisdiction,  that  a  right  to  an  equitable  deduction  had  existed  at  the 
time  the  execution  issued* 

Semble, — A  party  maliciously  arresting  another  for  more  than  is  due  cannot  be 
held  to  have  probable  cause,  by  reason  (» Jiis  mere  belief  that  he  is  warranted  by 
law  in  so  doing. 

The  relinquishing  of  the  execution  aeainst  the  goods  of  the  prindpal,  and  the 
issuing  of  execution  aeainst  the  person  of  the  surety,  with  the  motive  of  serring  the 
principal  by  injuring  vie  surety,  is  evidence  for  the  jury  on  the  question  of  malice. 

Letters  written  by  the  defendant's  solicitor,  subsequent  to  the  arrest  of  the  plain- 
tiff, with  reference  thereto,  were  Held  properly  receivable  as  evidence  of  mauce  in 
the  arrest ;  as  the  animus  of  the  defendant  is  to  be  inferred  by  the  jury  e*  anteee' 
dentibus  et  consegnentibus* 

An  incomplete  finding  of  the  jury  on  one  of  the  issues  in  the  case  was  Held 
immaterial,  as  die  admissions  on  the  record  and  the  findings  on  the  other  issues 
showed  a  sufficient  cause  of  action,  although,  if  the  former  bad  stood  alone,  there 
should  have  been  a  venire  de  novo, 

VOL.  6.  68  l« 
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M.  T.  1856.  at  the  Nisi  PriuB  Sittings  after  Trinity  Term  1856.  The  somiDou 
and  plaint  is  stated  at  length  in  the  report  of  the  argument  of  the 
demurrer  in  this  case  (a). 

The  defence  traversed  the  several  allegations  in  the  snmmoiu  ud 
plaint ;  and  the  several  issues,  with  the  findings  of  the  joiy  upon 
them,  will  he  found  following  the  charge  of  the  learned  Judge. 

On  the  trial,  Moses  Spencer,  the  plaintiff,  proved  the  ezeeotum 
of  the  hond  mentioned  in  the  summons  and  plaint,  as  surety  for  his 
brothers,  who,  in  1850,  got  into  difficulties.  That  on  the  6th  of  May 
1850,  the  goods  of  his  brothers  John  and  Robert  were  seized  imder 
the  executions  issued  by  the  Belfast  Bank,  bearing  test  respeedYelj 
the  1st  of  May,  and  returnable  the  12th  of  June  1850.  That  abont 
eight  days  after,  he  went  to  Beliast,  with  his  brother  John,  aboat 
the  matter,  and  saw  the  defendant,  whom  John  asked  what  could  be 
done  ?  and  defendant  said  he  must  pay  the  money.  John  said  if  he 
got  time  he  would  be  able  to  pay ;  and  defendant  got  into  bid 
humour  with  witness,  but  not  with  John.  That  defendant  then  said 
to  witness,  "  where  is  your  friend  Pirrie  now,  and  why  does  he  not 
come  to  relieve  you  out  of  the  hobble  ?**  That  he  (witness)  said,  '*I 
do  not  want  any  relief,  I  am  able  to  pay  anything  that  is  againrt 
me.''  Defendant  then  said,  **  I  believe  you  are  a  free  trader,  and 
Master  Moses  I  will  watoh  you.**  That  Pirrie  had  been  a  director  of 
the  Northern  Bank,  with  which  witness  had  continued  to  deal  up  to 
that  time.  That  defendant  calculated  that  John's  assets  could  paj 
eight  shillings  in  the  pound  to  the  other  creditors,  and  twentj 
shillings  in  the  pound  to  the  Belfast  Bank ;  and  then  defendant 
and  one  Mr.  Morrow  made  out  some  document  of  compoaitkBi 
and  Mr.  Morrow  put  his  name  to  it  first,  and  went  with  witness 
and  his  brother  to  the  different  creditors  in  Belfast,  and  got  souk 
to  sign  it.  That  no  arrangement  had  then  been  entered  into 
for  giving  time  as  to  the  execution.  That  the  Sheriff  had  takes 
security  for  the  goods  until  he  should  see  whether  any  arrangement 
could  be  made  at  Bel&st.  That  he,  with  his  brother,  signed  a  letter 
to  the  Bank,  on  the  20th  of  May  1850,  stating  that  they  were 
in  treaty  with  their  creditors  to  effect  a  composition,  and  request- 
ing that  the  Sheriff  might  not  proceed  upon  th^  executions  ontO 


(a)  4  It.  Com.  Law  Bep.  521. 
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the  6tli  of  June  1850,  and  undertaking  not  to  commit  any  act  to  M.  T.  1866. 

prejudice  the  Bank*8  position  in  the  meantime.    That  he  went  to     «—— n '* 

£ngland  to  try  and  arrange  his  brothers'  affairs,  and  that  one 
creditor,  named  Reid,  stood  out  and  would  not  sign  the  composition  thomfson. 
agreement.  That  after  the  letter  of  the  20th  of  May,  he  made  no 
request  for  further  postponement  of  the  sale.  That  he  remembered 
writing  a  letter,  addressed  to  the  Bank  directors,  about  the  ex- 
ecutions, but  kept  no  copy  of  it,  and  could  not  tell  tlie  date  of  it, 
but  believed  it  was  after  his  return  from  England,  where  he  had 
gone  in  May  1850,  to  arrange  his  brothers'  affairs.  That  he  posted 
the  letter,  or  some  person  for  him,  but  would  not  swear  that  he 
posted  it  himselfl 

John  Galway  was  here  produced,  and  deposed  that  at  the  time 
of  the  composition  he  was  agent  for  the  said  creditor,  Reid ;  that 
in  1850  he  went  to  the  Bank  several  times.  Defendant  said  he ' 
was  anxious  that  witness  should  induce  Reid  to  take  the  said  com- 
position, which  he  (Galway)  refused,  as  he  believed  the  Spencers 
could  pay  twenty  shillings  in  the  pound,  but  said  that  he  would 
take  any  composition  that  the  said  Bank  would  take.  That  the 
defendant  said  the  said  Bank  had  no  necessity  to  take  less  than 
twenty  shillings,  as  they  were  secured ;  and  that  it  would  be  ruinous 
to  the  other  creditors  of  the  Spencers  if  defendant  should  act  on 
the  suggestion  of  Moses,  as  to  selling  the  goods,  as  it  would  take 
from  them  the  means  of  paying  the  creditors  eight  shillings  in  the 
pound.  That  the  defendant  said  he  had  been  applied  to  on  the 
subject  of  their  affairs ;  that  defendant  then  held  a  letter  in  his 
hand,  the  contents  of  which  he  did  not  read,  nor  did  witness  under- 
stand. Defendant  said,  if  the  wish  of  Moses  was  taken  to  sell 
the  goods,  it  would  take  the  goods  that  otherwise  would  provide 
for  the  composition  ;  and  said  that  he  had  received  that  letter 
on  the  subject :  that  he  (witness)  could  not  say  from  whom :  that 
defendant  said  he  was  applied  to  to  sell  the  goods,  and  then  had  a 
Isttw  in  his  hands. 

On  cross-examination,  Galway  stated  that  Moses  Spencer  was 
in  gaol  at  the  time  of  the  said  Isst-mentioned  interview  of 
witness  with  the  defendant. 
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M.  T.  1856.       The  examination  of  the  plaintiff  was  then  resumed,  and  he 

N-— N '     deposed  that  the  contents  of  said  letter  which  he  wrote  to  the 

M  defendant,  and  the  date  of  which  he  was  unable  to  recoUect,  iren 

TH0MF80N.  to  soU  the  goods  of  his  said  brothers,  and  that  witness  woold 
pay  the  balance,  if  any :  to  which  eTidence  the  defendant  objected, 
insisting  that  no  sufficient  grounds  were  laid,  and  no  sufficient  facts 
proved,  touching  said  letter,  to  entitle  the  plaintiff  to  give  secondary 
evidence  of  its  contents :  but  the  evidence  was  admitted ;  and  this 
formed  the  ground  of  the  first  exception. 

The  plaintiff  further  deposed  that  he  used  to  defendant,  in 
Belfast,  similar  words  to  those  used  in  said  letter  ;  he  wonld 
not  positively  say  it  was  written  after  he  was  arrested,  it  migbt 
be  about  a  day  or  so  afterwards ;  that  he  never  authorised  the 
Bank  to  give  up  the  iseizure  of  his  brothers'  goods ;  that  he 
had  asked  for  time  until  the  5th  of  June  1850,  but  no  longer; 
and  that  he  was  put  into  Lifford  gaol  about  the  15th  of  Jane 
1850,  where  he  remained  twenty-two  months.  That  said  Mr. 
Morrow  called  on  witness  in  the  gaol,  and  said  he  would,  as  a 
friend,  advise  witness  to  take  the  benefit  of  the  Insolvent  Act; 
he  said  he  would  not  do  so,  for  he  was  solvent,  and  told  Morrow 
to  sell  the  goods  of  John  and  Robert,  and  he  would  pay  the  balance; 
that  plaintiff's  solicitor,  by  letter  of  the  4th  day  of  July  1861, 
requested  the  consent  of  the  defendant  to  plaintiff's  admission  to 
bail,  which  was  refused  by  defendant's  solicitors  (Colhoun  &  Enoi), 
by  letter,  dated  the  9th  day  of  July  1851. 

On  cross-examination,  the  plaintiff  deposed  that  the  letter, 
whereof  secondary  evidence  was  given,  was  written  by  witness 
when  he  was  in  gaol,  and  he  did  not  post  it  himself. 

John  Spepcer  was  then  examined,  and  deposed  that,  shortly  after 
the  15th  of  April  1850,  he  received  from  Colhoun  &  Kiox  a 
letter  dated  the  said  15th  of  April,  insisting  upon  an  immediate 
settlement  of  the  demand  of  the  Bank,  and  threatening  proceedings 
against  witness  and  his  surety,  on  failure  of  such  settlement;  and 
witness  corroborated  the  evidence  already  given  by  the  plaintiff,  and 
his  account  of  the  interftiew  of  the  18th  of  May  1850,  with  the 
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defendant;  and  that  the  plaintiff  then  said  to  defendant,  "Sell  the  H.  T.  185& 

ExchBOMort 

goods  of  John  andfttRobert,  and  I  will  paj  the  balance ;  **  and  stated     ^.— v ' 

that  he  (witness)  received  a  letter  from  the  defendant,  dated  the  ^^ 

1st  of  Jane  1850,  directed  to  Messrs.  J.  &  B.  Spencer,  requesting    Thompson. 

witness  to  meet  one  Mr.  Hazlett  at  Deny  on  Monday  next,  and 

stating  that  the  matter  had  been  put  into  his  hands ;  that  he  saw 

the  defendant  in  August  1860  in  Belfast,  when  defendant  told  him 

that  plaintiff  should  not  get  out  of  gaol  unless  he  took  the  benefit 

of  the  Act  for  Belief  of  Insolvent  Debtors.     That  witness  said  to 

defendant  that  plaintiff  would  not  do  so,  as  he  had  no  necessity. 

That  the  defendant  then  said  that  he  would  not  let  him  out  without 

paying  the  money.     That  witness  then  said  it  was  a  very  hard  case. 

That  defendant  replied,  "  By  G —  he  may  lie  there  until  he  rots." 

The  next  witness  for  plaintiff,  S.  L.  Crawford,  deposed  that  he 
received  a  letter  from  Messrs.  Colhoun  &  Knox,  dated  the  29th 
of  November  1850,  asking  to  know  upon  what  terms  he  wished  to 
obtain  the  release  of  plaintiff  from  prison,  and  stating  they  should 
be  most  happy  to  submit  them  to  the  Bank.  That  he  did  not  reply 
to  that  letter,  but  set  on  foot  a  negociation  to  get  the  plidntiff 
released  from  prison.  That  on  the  4th  of  July  1851,  he  wrote 
to  the  said  Colhoun  &  Knox,  asking  them  to  say  definitively  whe- 
tl^er  the  Bank  would  consent  to  liberate  the  plaintiff  on  bail,  pending 
the  reference  under  the  direction  of  the  Court  of  Chancery  in  the 
said  Chancery  proceedings,  as  mentioned  in  the  plaint.  That  on  the 
9th  of  July  1851,  he  received  a  letter  in  reply,  stating  that  the  Bank 
were  not  disposed  to  enter  into  any  negociation  for  the  liberation  of 
the  plaintiff,  pending  the  reference.  That,  a  difficulty  having  occur- 
red as  to  the  appointment  of  arbitrators,  he  received  from  said 
Colhoun  &  K&ox  a  letter  dated  the  21st  of  November  1851,  stating 
that,  in  making  their  selection  of  an  arbitrator  to  act  for  them,  the 
Bank  would  be  guided  in  a  great  measure  by  the  person  nominated 
by  him,  so  that  both  the  arbitrators  might  be  persons  of  the  same 
class  in  the  city.  That  he  accordingly  named  a  Mr.  White,  who 
was  first  rejected  by  Messrs.  Colhoun  &  Knox,  as  not  being  in 
accordance  with  a  suggestion  of  the  Master  in  Chancery,  that  the 
matter  should  be  referred  to  two  Derry  merchants ;  but  that,  about 
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M.  T.  1856.  a  week  afterwarda,  thej  waived  this  objection,  and  agreed  to  accept 

ii  ^^^Z'     him.  That  he  afterwards  received  another  lettei^  from  Colhotui  ind 

^  Knox,  dated  the  Ist  of  April  1852,  stating  that  they  were  sendug 

THOnrson.    a  draft  consent  with  reference  to  the  releaae  of  petitioner  from 

custody.  That  said  draft  consent  had  been  sent  by  him  to  CoUkkib 

and  Knox  on  the  20th  of  February  previous. 

Then  Counsel  for  the  plaintiff,  amongst  the  other  proceedings  in 
Chancery,  referred  to  in  the  summons  and  plaint,  offered  in  evideDce 
an  attested  copy  of  a  decretal  order  of  the  said  Court  in  the  nid 
cause  petition  matter,  dated  the  12th  of  June  1851,  and  an  attested 
copy  of  a  final  decree  in  the  same  matter,  dated  the  15th  of  Jooe 
1853,  and  which  were  to  the  effect  stated  in  the  plaint;  whereapoo 
the  Counsel  for  the  defendant  objected  severally  thereto,  insUtiog 
that  the  said  decretal  order  and  decree  were  not,  nor  was  either  of 
them,  legal  evidence  in  this  suit,  and  upon  the  issnes  aforesaid; 
but  the  learned  Chief  Baron  held  that  said  copies  were  legal  and 
admissible  evidence  upon  the  issues  aforesaid ;  and  this  ruling  formed 
the  ground  of  the  second  exception. 

The  plaintiff  having  closed  his  case,  the  defendant  produced  S.  J. 
Crookshank,  Under-sheriff  of  the  county  of  Donegal,  who  deposed 
to  the  issuing  of  the  writs  of  Ji.  fa.^  and  seizure  thereunder,  u 
proved  by  pUintiff.  That  on  the  20th  of  May  1850,  he  saw  the 
three  Spencers  and  Mr.  Morrow  in  Deny,  and  bj  their  desire  lie 
(witness)  extended  the  time  for  sale  of  said  goods  until  the  5th  daj 
of  June  1850.  That  he  received  a  letter  from  said  Mr.  Morrow,  on 
or  about  the  said  20th  of  May  1855,  authorising  him,  in  compliiooe 
with  the  request  of  the  Spencers  in  their  said  letter  to  the  Bank, 
of  that  date,  to  hold  over  the  execution  until  the  5th  of  Jane. 
That  the  10th  of  June  was  first  fixed  on  by  the  Spenoen  as 
the  time  for  the  postponement ;  to  which  he  (witness)  objecting,  is 
being  too  near  the  return  day  of  the  writs,  the  5th  of  June  wsi 
agreed  upon.  That  he  wrote  to  the  said  Belfiist  Bank  on  the  U^ 
day  of  June  1850,  proposing  to  them,  as  a  means  of  giving  time  to 
the  Spencers,  to  renew  the  writs  then  in  his  possession,  with  a  loog 
return,  and  stating  that  this  would  be  the  better  course,  to  preveot 
anything  being  done  before  the  renewals,  and  stating  alee  his 
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readiness  to  proceed  to  a  sale  under  the  present  writs,  if  so  desired.  M.  T.  1856* 
That  Mr.  Hazlett  and  Bobert  Spenoer  came  to  him  on  the  3rd  of  ^— ^C~^ 
June  1860,  to  get  the  time  extended  for  the  sale,  and  asked  him 
how^it  could  be  done.  He  said  the  better  way  would  be  to  send  up  Thompson. 
the  writs  to  Dublin  without  a  return,  or,  if  pressed  for  a  return,  to 
return  **  nulla  bona.^  That  his  reason  for  adopting  this  coufae  was 
that  he  thought  if  he  returned  '*  goods  on  hands,"  he  would  be  re- 
sponsible for  them.  That  he  received  a  letter  from  the  defendant, 
dated  the  3rd  day  of  June  1860,  stating  that  they  had  requested  the 
Spencers  and  Hazlett  to  meet  witness  and  arrange  what  course 
should  be  taken,  and  that  it  was  the  desire  of  the  Bank  to  pro- 
tract the  sale,  so  as  to  give  full  time  for  a  settlement  with  their 
creditors,  and  approving  of  the  renewing  the  writs  as  suggested 
by  him.  That  he  sent  up  the  said  writs  to  his  Betuming-offioer 
for  renewal.  That  there  was  no  return  on  the  said  writs  when 
they  left  him.  That  the  Betuming-offioer  does  that  on  instructions 
from  him  (witness).  That  on  the  13th  of  June  1860,  he  received 
six  writs  by  post  from  his  Betuming-officer,  three  against  the  goods 
and  three  against  the  persons  of  said  three  Spencers.  That  he  then 
laid  detainers  on  John  and  Bobert,  who  were  in  custody  at  the  suit 
of  said  Beid;  and  on  the  16th  of  June  1860,  he  wrote  and  sent 
to  Mr.  Hazlett  a  letter  stating  that  he  had  received  six  executions, 
and  that  it  would  be  unpleasant  for  the  Bank  if  he  were  to  act 
against  both  bodies  and  goods  for  the  same  debt.  That  he  received  a 
letter  from  the  defendant,  dated  the  18th  day  of  June  1860,  stating, 
in  reply  to  his  letter  to  Hazlett,  that  there  had  been  an  error  in 
issuing  writs  against  the  bodies,  as  the  Bank  had  only  directed 
those  against  the  goods,  to  be  renewed  as  agreed  on ;  and  requesting 
him,  if  that  writ  against  the  body  of  the  plaintiff  had  not  been 
put  in  force,' to  retain  it ;  and  that  the  Bank  did  not  wish  the  bodies 
of  any  of  them  to  be  seized,  as  they  were  quite  aware  that  they 
could  not  take  the  bodies  until  by  sale  of  the  goods  they  had  ascer- 
tained that  there  was  not  enough  to  pay  the  debt.  That  he  wrote 
to  defendant  on  the  21st  of  June  1860,  apprising  him  of  the  fact 
of  the  arrest  of  plaintiff  on  the  16th,  and  expressing  his  opinion  thai 
a  discbarge  now  would  operate  as  a  payment  of  the  debt.    That 
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M.  T.  1856>  he  received  a  letter  from  the  defendant,  dated  the  22nd  of  Jane 

< ^uJ     1850,  as  follows : — **  Dear  Sir. — ^We  have  received  yours  of  the  2l8t, 

^  and  in  reply,  sach  proceedings  are  no  novelty  to  us.  The  matter 
THOKPSOir.  **  stands  thus :  writs  were  issued  against  the  goods,  and  then  agvut 
''the  goods  and  bodies,  and  whilst  you  were  in  possession  of  the 
"  former,  unsold,  you  seized  their  bodies.  In  thus  doing,  jon,  ai 
"  Sheriff,  have  already  done  wrongfully ;  our  acts  are  perfectly  legil, 
'*  and  it  is  for  you  to  get  yourself  out  of  the  position  you  now  stand  ' 
"  in,  and  you  shall  have  our  full  assistance  to  enable  you  to  do  9q» 
•«  and  we  shall  send  down  our  branch  inspector,  Mr.  Morrow,  to 
"see  you." 

On  cross-examination,  he  deposed  that  in  the  letter  to  his  Beton- 
ing-officer  he  stated  that  he  should  return  '*  nulla  hona^*  and  he  did 
so  at  the  express  desire  of  the  agent  of  the  said  Bank.  That  hi 
did  so  io  keep  himself  safe. 

The  defendant,  then  being  examined,  stated  that  at  the  said  inter- 
view on  the  18th  of  May  1860,  after  hearing  the  statement  of  J(^ 
and  Robert's  assets,  he  (witness)  sketched  out  the  plan,  and  dictated 
to  Mr.  Morrow  the  composition  agreement,  which  appeared  satis- 
factory to  Moses  and  John.  That  he  did  not  assume  an  angry  face 
to  plaintiff.  That  he  did  not  remember  saying  to  plaintiff  that  be 
was  "a  free  trader;"  did  not  say  "Til  watch  you.^  That  it  was 
quite  possible  witness  might  have  said,  "  would  your  friend  Fink 
assist  you  now  ? "  but  he  did  not  say  so  in  a  tauating  way,  and 
he  had  no  jealous  feeling  towards  Firrie.  That  he  did  not  procnc 
the  Sheriff  to  return  "  nuUa  bona  "  to  the  said  writs,  or  any  of  theOf 
bnt  wished  him  to  renew  the  writs,  and  left  it  to  him  to  mab 
his  own  return*  That  he  gave  no  directions  to  issue  writs  agaiast 
the  bodies  of  the  said  Spencers.  That  he  presumed  he  had  heard  of 
the  writs  before  he  had  heard  of  the  arrest.  That  he  did  nothios 
to  cause  the  plaintiff  to  be  arrested.  That  the  whole  amount  of 
the  balance  was  then  unpaid.  That  he  had  nothing  personally  to  do 
with  it,  except  as  manager  of  the  Bank.  That  he  positively  never 
had  any  ill-will  towards  the  Messrs.  Spencer  and  the  plaintiff,  nor 
expressed  any  ill-will.  That  he  never  used  the  words,  ^  By  G— 
he  may  lie  thete  until,  h^  rots,"  nor  any  words  to  that  effect.   Uit 
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there  was  a  board  of  directors  of  the  said  Bank,  and  that  all  letters  M.  T.  1856. 

were  read  before  the  board.    That  he  received  a  letter  from  J.  and  R.      « .^^ 

Spencer,  dated  the  8th  of  June,  apprising  him  of  their  arrest  at  Messrs. 
Reid's  suit;  and  that  he  wrote  to  them  in  reply  on  the  18th  of  June^  thobcpson. 
telling  them  that  thej  should  either  pay  Reid's  debt  in  full,  or  take 
the  benefit  of  the  Insolvent  Act ;  and  that,  if  they  adopted  the  latter 
course,  the  Bank  should  force  a  sale  of  their  goods  and  pay  them- 
selves, but  recommending  however  a  settlement  with  Reid  if  possible. 

On  cross-examination,  the  defendant  stated  that  R.  G.  Carrick 
acted  as  the  law  agent  for  the  Bank  in  Dublin,  in  1850,  and  that 
Carrick  got  out  the  executions,  and  gave  them  to  the  Retuming- 
officer  of  the  Sheriff  to  issue ;  that  Carrick  informed  him  (witness)  of 
what  he  had  done.  That  the  person  who  acts  on  behalf  of  the  Belfast 
Bank  in  Dublin  apprises  the  Bank  of  what  he  does  for  them.  That 
his  impressioo  was,  that  the  Bank  had  heard  of  the  writs  against  the 
plaintiff  a  day  or  two  before  he  was  arrested.  That  he  knew  of 
plaintiff  being  in  gaol,  and  of  the  proceedings  in  Chancery.  That 
he  was  anxious  that  the  plaintiff  should  be  discharged;  but  was 
advised  that,  to  release  him  was,  in  law,  to  release  the  debt.  The 
witness  then  denied  the  requests  to  sell  the  goods,  as  deposed  to  by 
plaintiff,  and  the  receipt  of  any  letter  directing  such  a  sale ;  and 
denied  the  use  of  the  words,  "If  I  comply  with  plaintiff's  request, 
there  will  be  nothing  left  for  the  creditors." 

H.  M.  Morrow  next  deposed  that  he  saw  plaintiff,  who  did  not 
ask  him  to  sell  the  goods,  nor  complain  that  they  were  not  sold. 
That,  if  such  a  letter  as  the  plaintiff  spoke  of  in  his  evidence,  and 
of  which  secondary  evidence  was  received,  had  come  to  defendant, 
it  would,  in  the  course  of  business,  have  come  under  the  cognizance 
of  him  (witness)  in  the  discharge  of  his  duty ;  that  he  never  saw 
any  such  letter.  That,  on  the  18th  day  of  May  1850,  defendant 
did  not  say,  "  Master  Moses,  I'll  watch  you ; "  that  he  said,  in  a 
jocular  way,  "  Mr.  Moses,  I  believe  you  are  a  free  trader,"  and 
'•would  your  friend  Mr.  Pirrie  assist  you  now?"  but  by  no  means 
in  a  taunting  manner.  That  defendant  did  not  say  to  John  Spen- 
cer, with  an  oath,  that  '^  plaintiff  might  rot  in  gaol." 

R.  Carrick  next  deposed  that  he  received  a  letter  from  the  defend- 
YOL.  6.  69  li 
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M.  T.  1656.  ant,  dated  5th  of  June  1850,  directing  him  to  carry  out  the  said 

Eachtquer, 

«-— % '     arrangement  by  the  Sheriff,  and  got  no  other  instractiona,  ezc^ 

8FENCEB 

^,  what  was  conveyed  by  said  letter.  That  witness  caused  writs  to  be 

TBOUFSON.   issued,  of  his  own  idea,  in  consequence  of  the  said  returns  of  nulla  bona. 

On  cross-examination,  witness  stated  that  he  put  no  name  on 
the  writs ;  that  he  got  a  receipt  for  them  from  the  Betuming- 
officer.  That  he  could  not  say  that  he  told  the  Bank  what  he 
had  done ;  but  thought  that  he  wrote  to  them,  and  that  the  Bank 
was  not  aware  that  the  writs  of  ea.  sa,  were  issued. 

The  defendant  then  closed  his  case;  and  the  Lord  Coixf  Baros 
thereupon  summed  up  the  evidence,  and  told  the  jury  that  the 
bond  upon  which  the  judgment  was  obtained  had  oonclasivdj 
established  that  the  plaintiff  was  a  surety  for  John  and  Robert 
Spencer,  the  co-obligors  in  the  bond.  That,  nevertheless,  the  plaindfT 
in  the  first  instance  might,  upon  the  judgment,  have  proceeded 
against  the  principals  as  well  as  against  the  sureties,  for  the  foU 
amount  of  the  judgment  debt;  but  that,  the  defendant,  having 
taken  in  execution  on  that  judgment,  under  the  writs  oi/Lfa^ 
the  goods  of  John  and  Robert  Spencer,  the  principal  debtors, 
was  bound  to  sell  them ;  or,  if  he  abandoned  that  seizure  without 
the  consent  of  the  plaintiff  (who  was  the  surety),  the  defendant 
was  not  at  liberty  afterwards  to  arrest  the  plaintiff  for  the  full 
amount  of  the  debt,  and  without  giving  him  credit  for  the  Taliie 
of  the  goods  so  seized  and  abandoned ;  and  that  therefore  there  was 
not  reasonable  and  probable  cause  for  causing  the  plaintiff's  arrest 
for  the  full  amount  of  the  debt:  and  further  told  and  directed 
the  jury,  that  the  award  and  decree  of  the  Court  of  Chanoery 
established,  as  between  the  parties  in  this  action,  what  was  the 
value  of  the  goods  so  seized  under  the  writs  oiJLfa.^  issued  against 
said  J.  and  R.  Spencer,  to  the  value  of  which  the  defendant  was 
entitled  to  credit  against  the  judgment  debt,  in  determining  the 
sum  for  which  the  writ  of  ca.  sa,  should  be  marked.  But  the 
Lord  Chief  Baron  informed  and  directed  the  jury  that  an  action 
at  law  does  not  lie  against  a  person  who  issues  execution  <m  a 
judgment  for  more  than  what  is  actually  due  to  him  upon  it,  unless 
he  does  so  with  malice;  and,  with  regard  to  the  first  issue,  that, 
in  order  to  find  for  the  plaintiff,  the  jury  should  be  satisfied  that  the 
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returns  to  said  writs  oifi.fa,  were  made  through  the  instrnmentality  V-  T.  1856# 

Exehequar. 
of  the  defendant,  or  with  his  sanction ;  and  that,  as  to  the  firsts  se-     ^  ■    '^^  ■  ^ 

8FENCSB 

cond,  third,  foarth  and  seventh  issaes,  thej  were  to  be  considered  by  nie  ^^ 

jury  without  reference  to  the  question  of  malice ;  but  that  the  question  thomIpsoit. 
of  whether  there  was  or  was  not  malice  arose  on  the  other  issues : 
and  the  Lord  Chief  Baron  directed  the  jury  that,  if  the  defendant 
caused  the  ea.  Ma,  to  be  issued,  or  the  arrest  to  be  made,  in  order  to 
shelter  the  property  of  John  and  Robeit  Spencer,  by  enforcing 
payment  from  the  plaintiff  of  the  entire  amount  of  the  debt,  by 
means  of  his  arrest,  when  the  amount  of  the  debt  or  the  value 
of  the  goods  of  John  and  Robert  Spencer,  so  seized,  might  have 
been  recovered  under  the  writs  oifi.fa,  against  those  goods,  that 
would  be  such  an  indirect  motive  as  would  be  evidence  of  malice. 
And  the  Lord  Chief  Baron  told  the  jury  that  the  conduct  of 
the  defendant,  after  the  arrest,  in  reference  to  the  plaintiff's  con- 
tinuing in  custody,  might  be  considered  by  the  jury,  in  determining 
whether  the  ea*  sa,  had  been  issued  or  the  arrest  had  been  caused 
maliciously  by  the  defendant ;  and  that,  for  this  purpose,  they  were 
at  liberty  to  consider  the  letters  of  Messrs.  Colhoun  &  Knox,  written 
after  the  arrest,  and  proved  on  the  trial.  And  further,  that,  if 
it  was  intended  by  the  defendant  that  the  writs  should  be  renewed, 
against  the  goods  and  not  against  the  bodies  (as  to  which  the 
letter  of  the  5th  of  June,  and  the  evidence  of  Carrick,  were 
material),  that  would  tend  to  rebut  the  inference  of  malice;  and 
that,  as  to  the  subsequent  detention  of  the  plaintiff — if  it  arose  from 
the  difficulty  in  which  the  Bank  would  have  been  placed  by  the 
plaintiff's  discharge  from  prison,  and  its  real  or  supposed  effect 
in  operating  as  a  release  or  discharge  of  the  debt — ^that  also  was 
material,  in  considering  whether  the  subsequent  detention  was  not 
consistent  with  the  absence  of  malice. 

Counsel  for  the  defendant  excepted  to  the  charge  of  the  learned 
Judge,  and  insisted  that  he  should  tell  the  jury  that  there  was  no 
evidence  to  go  to  them  of  the  want  of  reasonable  or  probable  cause 
for  the  arrest  of  the  plaintiff  under  the  writ  of  ca.  sa,^  and  that  such 
evidence  was  necessary  to  support  this  action:  but  his  Lordship 
refused  so  to  do ;  and  this  formed  the  ground  of  the  third  exception. 

The  Counsel  f<]r  the  defendant  further  insisted  that,  upon  the 
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M.  T.  1856.  whole  of  the  evidence,  his  Lordsjiip  should  direct  a  verdict  for  the 
^^*  defendant,  on  the  ground  that  there  was  no  evidence  to  go  to  the  J07 
that  the  defendant  maliciously,  and  without  reasonable  and  probtUe 
cause  for  doing  so,  caused  the  said  writ  of  ea.  so*  to  be  marked  for 
the  sum  of  £794.  8s.  3d.,  as  in  the  summons  and  plunt  alleged: 
but  his  Lordship  refused  so  to  do;  and  this  was  the  gronndofthe 
fourth  exception. 

And  Counsel  for  defendant  further  insisted  that  his  Lordship 
should  tell  the  jury  that  the  right  of  deduction,  to  which  the  plsistiff 
was  decreed  to  be  entitled  in  said  Equity  proceedings,  founded  on 
the  seizure  of  the  goods  of  John  and  Robert  Spencer,  and  on  the 
alleged  neglect  of  defendant  to  sell  the  same,  even  without  the  asaeot 
of  the  plaintiff,  was  not  such  an  equitable  deduction  as  that  the 
omission  to  make  such  deduction  was  any  evidence  of  malice  in  the 
defendant :  but  his  Lordship  declined  so  to  do ;  and  this  was  the 
ground  of  the  fifth  exception. 

And  Counsel  for  defendant  insisted  that  his  Lordship  should  tdl 

the  jury  that  there  was  no  evidence  that  the  said  writ  of  ca.«a.  wis 

overmarked  at  the  time  of  the  arrest  of  the  plaintiff  thereunder:  hut 

his  Lordship  refused,  and,  on  the  contrary^  told  the  jury  that  there 

was  such  evidence ;  and  this  formed  the  ground  of  the  sixth  exoeption. 

And  Counsel  for  defendant  insisted  that  his  Lordship  should 

tell  the  jury  that  the  proceedings  and  decrees  of  the  Court  of 

Chancery,  so  received  and  given  in  evidence  for  the  plaintiff,  were 

not  admissible  in  evidence  for  the  purpose  of  showing  that  credit 

should  have  been  given,  at  the  time  of  the  arrest  of  the  said  plainti^ 

for  the  sum  afterwards  ascertained,  by  said  proceedings  and  decRea» 

to  be  the  value  of  said  goods  of  the  said  J.  and  R.  Spencer,  so  seized 

in  execution :  but  his  Lordship  refused ;  and  this  formed  the  ground 

of  the  seventh  exception. 

And  Counsel  for  defendant  insisted  that  his  Lordship  should  teD 
the  jury  that  the  letters  of  Messrs.  Colhoun  &  Knox,  subsequent  to 
the  arrest,  were  no  evidence  to  show  malice  in  the  defendant,  at  the 
time  of  issuing  or  executing  the  said  writ  of  ca.  sa  :  but  his  Lo^' 
ship  refused ;  and  this  formed  the  ground  of  the  eighth  exception. 
.  The  case  being  then  left  to  the  jury,  they  found  the  sefenl 
issues  as  follow  : — 
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On  the  first  issue,  viz.,  whether  the  defendant  and  George  T.  M.  T.  1B56. 

Mitchell  and  Thomas  6.  Batt  did,  or  did  either  and  which  of  them,     ^!lZ^ 

cause  the  Sheriff  of  Donegal,  as  in  first  paragraph  of  said  plaint  men- 
tioned, to  return  to  the  said  teveral  writs  offi.fa^  therein  mentioned,    Thompson. 
a  return  of  nuUa  bona^  as  therein  alleged  ?  the  jury  found,  *'  He 
did  so." 

On  the  second  issue,  viz.,  whether  the  said  defendant  and  George 
T.  Mitchell  and  Thomas  G.  Batt  did,  or  did  anj  or  either  of 
them,  wilfully  neglect  to  sell  the  goods*  of  the  said  John  and  Robert 
Spencer,  in  said  paragraph  alleged  to  have  been  taken  in  execution, 
as  in  the  plaint  alleged  ?  the  jury  found,  ''  He  did." 

On  the  third  issue,  viz.,  whether  the  said  defendant  and  George 
T.  Mitchell  and  Thomas  G.  Batt  were,  or  were  any  or  either,  and 
which  of  them,  called  upon  by  the  plaintiff  at  any  time,  and  when, 
to  sell  the  said  goods  of  the  said  John  and  Robert  Spencer,  so  taken 
in  execution,  as  in  said  paragraph  alleged?  the  jury  found,  ''He 
'*  was  called  upon  to  sell  the  goods  some  time  about  the  10th  of  June 
"and  15th  of  June  1850." 

On  the  fourth  issue,  viz,,  whether  the  said  goods,  if  sold  by  the 
said  Sheriff,  were  sufficient  in  value  to  satisfy  the  said  demand 
of  the  said  Banking  Company,  either  entirely  or  in  part,  and  to 
what  extent,  as  in  said  plaint  alleged?  the  jury  found,  "The 
"goods  were  sufficient  to  satisfy  the  said  demand,  to  the  amount 
"of  £698. 19s.  4d." 

On  the  fifth  issue,  viz.,  whether  the  said  defendant  did,  using  the 
names  of  said  G.  T.  Mitchell  and  T.  G.  Batt,  or  either  of  them, 
maliciously,  and  for  the  purpose  of  injuring  the  plaintiff  in  his 
person  or  freedom,  or  worldly  prospects,  or  otherwise,  cause  a  writ 
of  cct,  sa.  to  be  issued  and  directed  to  the  Sheriff  of  Donegal,  against 
the  body  of  said  plainti£S  for  the  sum  of  £794.  8s.  3d.,  as  in  said 
plaint  alleged  ?  the  jury  found,  "  We  are  all  of  opinion  that 
"the  plaintiff's  arrest  was  so  applied  by  the  defendant,  and  that 
"he  was  kept  in  prison,  to  the  injury  of  his  wordly  prospects, 
"for  the  purpose  of  enforcing  payment  of  the  entire  demand  of 
"  £794.  8s.  3d. ;  but  we  disagree  as  to  the  question  whether  the 
"defendant  originally  caused  his  arrest  for  the  purpose  mentioned 
"in  the  issue." 
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M.  T.  1866.       On  the  sixth  issae,  viz.,  Whether  the  said  writ  of  ea.  to,  was 
v--^  -  — /     wilfully  and  maliciously  overmarked  by  the  said  defendant^  as  in 

the  summons  and  plaint  alleged?  the  jury  found,  **  Yes." 
THOMPSON.  On  the  seventh  issue,  viz.,  whether  the  defendant  did  disr^ud 
the  position  of  the  plaintiff  as  surety,  and  did  falsely  pretend 
that  plaintiff  was  a  debtor  principally  bound  to  the  said  Banking 
Company,  in  manner  and  form  as  in  the  first  paragraph  of  tbe 
plaint  alleged?  the  jury  found,  ''Tes." 

On  the  eighth  issue,  yiz.,  whether  the  said  plaintiff  was  wilfnllj 
and  maliciously  imprisoned  by  the  defendant,  for  a  greater  sum  tlun 
was  really  due  to  the  said  Banking  Com^ny,  as  in  said  paragnpb 
alleged  ?  the  jury  found,  *'  Yes." 

Carson  (with  whom  was  G.  Fitzgibbon)^  for  the  defendant,  io 
support  of  the  exceptions. 

As  to  the  first  exception,  there  was  no  sufficient  ground  laid 
for  admitting  secondary  evidence  of  the  contents  of  the  letter: 
1  Taylor  on  Ev^  p.  369»  &c.;  Shaw  v.  Markham{a)\  Hetker- 
ington  v.  Kemp  (6) ;  Hawkins  y.  Salter  (c).  Defendant  swore 
he  never  read  it,  and  there  was  not  sufficient  evidence  of  its 
loss,  and  no  evidence  of  its  having  been  posted*  Tbe  alle- 
gation of  the  defendant  to  Gal  way,  that  he  had  been  requested 
to  sell  the  goods,  may  have  had  reference  to  the  request  sworn  to 
by  the  plaintiff,  before  the  letter  of  the  20th  of  May  was  written. 

Second  exception ;  as  to  the  admission  of  the  decrees  in 
Chancery,  these  were  res  inter  alios  acta.  The  parties  to  those 
proceedings  in  Chancery  were  the  present  plaintiff  and  the  Belfast 
Bank  ;  and  the  defendant  was  then  a  party  as  the  officer  of 
the  Bank,  which  was  different  from  his  individual  capacity;  and 
a  judgment  against  him  in  another  capacity  is  not  evidence 
against  him  here :  Shiclair  v.  Sinclair  (d), — [Pennefathsb,  B^ 
That  was  a  case  of  a  prochein  amt*,  who  is  not  even  a 
nominal  plaintiff.] — The  same  rule  holds  in  the  case  of  a 
clerk  of  the  trustees  of  a  turnpike  road,  where  he  is  the  nomioal 

(a)  1  Peake  Cs.  221.  (()  4  Camp.  IdS. 

(c)  4  Bing.,  O.  8.,  715.  (rf)  13  M.  4  W.  640. 
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defend^at:  JVormwell  y.  Hailstone  (a), — [Pennefatheb,  B.   Sup-  M.  T.  1856. 
posing  it  necessary  to  establish  certain  facts,  is  not  this  decree  or     Vi  ■  y       * 

8F£NCSK 

judgment  admissible  against  defendant  for  that  purpose,  though  ^ 

not  to  show  him  personally  liable  ? — ^he  had  the  power  of  contro-  Thompson. 
verting  those  facts,  and  of  examining  and  cross-examining  the 
witnesses.] — He  had  no  power,  without  the  consent  of  the  Bank 
directors,  to  compromise  the  suit,  or  to  appeal;  therefore,  he  does 
not  cpme  within  the  definition  of  a  party  to  the  suit :  2  Phil,  J5v., 
p.  10 ;  RohinsorCa  ease  (6).  In  Kirwan  v.  Gorman  (c),  a  promise 
by  one  of  the  next-of-kin,  before  he  obtained  administration,  Was 
held  a  promise  by  a  stranger. 

The  nature  of  the  exceptions  to  the  charge  is  of  two  kinds  :-^ 
first,  that  there  was  no  evidence  of  the  execution  having  been  over- 
marked  at  all;  secondly,  that  there  was  no  evidence  of  its  being 
overmarked  without  probable  cause,  and  maliciously.  De  Medina 
y.  Grove  (d),  and  Churchill  v.  Siggere  (e),  are  authorities  on  the 
law  of  overmarking  executions,  as  it  prevails  in  England ;  t.  e., 
the  Common  Law.  In  this  country  the  statute  of  Anne  in- 
troduces an  obligation  ;  and  the  present  is  a  proceeding  at  Common 
liaw  for  single  damages,  for  the  infraction  of  the  duty  imposed 
by  that  statute.  If  the  case  were  at  Common  Law,  as  if  that 
statute  had  not  passed,  then  the  enlarging  the  time  for  the  {Principal 
debtor  would  not  amount  to  a  payment  or  satisfaction  in  part ; 
and  if  not,  there  was  no  evidence  that  the  execution  was  over- 
marked :  Dyke  v.  Mercer  (/),  recognised  in  Clark  v.  WUhere  (g). 
The  plaintiff  was  not  discharged  as  surety,  by  time  having  been  given 
to  the  principal :  Davey  v.  Prendergrass  (A) ;  Pole  v.  Ford  (t) ;  Peel 
V.  Tatlock  (A).  When  the  statute  imposes  a  particular  duty,  and  pre- 
scribes a  specific  remedy,  that  remedy  must  be  followed,  and 
none  other :  Couch  v.  Sieel  (I)  ;  Com.  Dig.,  Action  tf>on  Stat.j  F. 
— [FlooT,  C.  B.    I  have  constantly  known  actions  brought  at  Law, 

(a)  6  Bing.  666.  (b)  5  Bep.  92  h. 

(c)  9Ir.  £q.  Bep.  154.  (d)  10Q.B.  152. 

(e)  8EL&BL938.  (/)  2  Show.  Cas.  359. 

<9)  2Ld.  Bay.  1072.  (A)  5B.  &  Aid  187. 

(0  2  Chit.  125.  (A)  1  Bos.  ft  P.  419. 

(0  3  EL  &  Bl.  402. 
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M.  T.  1856.  upon  the  case,  for  single  damages,  for  the  infraction  of  tk  doty 

v.^.v~-^'     imposed  by  the  statute.] — If  then  he  proceeds  thus  at  CommoD 

Law,  the  defendant  has  not   violated   the  duty  imposed  by  tb« 

THOMTSON.  Act,  as  the  deductions  which  plaintiff  claimed  are  not  eqoitabk 
deductions  within  the  Act.  Some  liquidated  sum  should  be  named 
as  the  equitable  deduction ;  but  this  is  merely  an  unliquidated 
equity :  Kidd  v.  Cuiack  (a).  In  Mills  v.  Nemey  {b),  it  was  held 
that  there  is  a  difference  between  the  case  of  a  payment  before  judg- 
ment by  default,  and  one  on  bond  and  warrant.  The  defendant  mast 
be  shown  clearly  to  have  wilfully  and  fraudulently  withheld  ih 
credits  :  Carmichael  v.  W.  Sf  L.  Railway  Co.  (e).  These  are  all 
cases  on  the  statute  of  Anne  ;  and  in  those  cases  the  deductions 
claimed  were  on  account  of  certain  fixed  sums  which  had  been  paid 
before  judgment ;  here  there  is  no  part  payment,  nor  equitable 
deduction,  but  merely  an  unliquidated  equity.  The  decree  in 
Chancery  did  not  liquidate  the  amount,  as  that  was  after  tbe 
marking  of  judgment. 

There  is  no  evidence  that  the  defendant  acted  malidooslj, 
and  without  reasonable  or  probable  cause.  Spencer  v.  Hump- 
eon  (d)  was  decided  on  demurrer,  where  the  facts  stated  in 
the  plaint  were  admitted  by  the  demurrer,  and  they  were  held 
to  amount  to  an  averment  of  want  of  probable  cause.  Bat  on  ik 
evidence  given  actually  in  the  case,  this  want  of  probable  caox 
does  not  appear,  if  the  secondary  evidence  of  Moses  Spencer^» 
letter  be  excluded ;  find  even  admitting  that  letter,  there  ifl  oo 
evidence  that  it  reached  the  defendant  before  tbe  12th  of  Jnoe. 
The  day  of  arrest  was  the  15  th  of  June,  and  the  action  is  broogbt 
for  overmarking  execution  on  the  12th. — [Piqot,  C.  B.  Thsit 
is  an  allegation  of  overmarking  execution,  and  then  of  an  arrest 
for  that  overmarked  sum ;  and  although  the  execution  may  have 
been  overmarked  on  the  12th,  yet  that  would  not  exculpafe  the 
arrest  on  the  15th,  if  the  latter  was  malicious.  The  direction  to  tbe 
jury  on  this  point  was  in  accordance  with  this.] — The  condnetoc 
a  party,  at  a  late  period  of  the  case,  is  a  material  circumstanoe, 
from  which  his  motives  at  an  earlier  period  may  be  inferred, 

(a)  Sm.  &  Bat.  63,  (i)  Cooke,  &  AL  81. 

(c)  13  Ir.  Law  Bep.  313.  (iQ  ^  Ir*  P^^  ^^*  ^^  ^' 
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and  those  motives  are  important  to  be  considered,  as  constituting  M.  T.  1856. 

Exekef}ter, 
want  of  probable  cause :  Broad  v.  Jffam  (a) ;   Churchill  v.   Siff'     ^ — .. ' 

gers  (b) :    and   here   the   conduct  of  the   defendant  displaces    the 

malice  imputed.  Thompson. 

As  to  the  eighth  exception ;  the  letters  to  Colhoun  &  Knox,  as 

far  as  regards  what  they  contain,  may  be  evidence  against  the  Bank ; 

jet,  to  be  evidence  of  malice  against  the  public  officer,  they  should 

be  shown  to  have  been  written  by  his  authority. 

W,  Allen  and  F.  Macdanogh,  contra. 

On  the  first  point,  the  plaintiff  proved  that  he  remembered 
writing  the  letter  after  returning  from  England,  and  that  it  was 
sent ;  and  Galway  proved  that,  whilst  speaking  of  the  plaintiff's  wish 
to  sell  the  goods,  defendant  held  a  letter  in  his  hand,  which  he  said 
he  had  received  on  the  subject.  This  conversation  is  not  denied 
by  the  defendant ;  and  notice  was  given  afterwards  to  him  to 
produce  the  letter. 

The  plaintiff  was  a  surety,  not  a  co-obligor,  which  distinguishes 
this  case  from  Dgke  v.  Mercer.  The  proceedings  in  Chancery  were 
adduced  to  prove  that  the  defendant  knew  the  debt  was  not  all  due, 
and  to  prove  the  value  of  tlie  goods,  which  it  was  impossible  for 
plaintiff  to  know ;  equitable  deductions  are  those  which  it  is  in  the 
power  of  the  parties  to  know.  With  respect  to  the  evidence  of  malice, 
we  have  a  right  to  look  at  all  the  circumstances  before  and  after  the 
1 5th  of  June.  The  evidence  of  the  interview  on  the  18th  of  May 
shows  the  commencement  of  the  defendant's  hostile  feelings:  he 
said,  ''  I  believe  you  are  a  free  trader,  and  I'll  watch  you ; "  and 
afterwards,  when  an  application  was  made  to  him  to  let  the  plaintiff 
out  of  prison,  he  said,  ^'he  might  rot  in  gaol." — [Greene,  B. 
It  is  impossible  to  say  there  was  no  evidence  of  malice.] — Carrick 
had  written  to  the  Bank,  and  they  had  time  enough  to  stop  the 
arrest. 

The  want  of  probable  cause  is  not  rested  solely  on  the  letter  of 
which  secondary  evidence  was  given,  as  it  was  the  defendant's  duty 
to  sell  the  goods.    This  is  a  clear  c  ase  of  overmarklng  execution. 

(o)  5  Bing.,  N.  C,  725.  (6)  3  El.  &  Bl.  938. 

VOL.  6.  70  L 
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M.  T.  1856.  Equitable  deductions  are  to  be  allowed  ''out  of  the  sum  for  which 

«— -V ^     the  judgment  is  given.**    The  party  knew  what  was  due  in  good 

conscience.     The  drawer  of  a  bill  is  not  discharged  bj  an  agree- 

THOUFSON*  ment  to  give  time  to  the  acceptor,  if  he  consented  to  it :  Thecb, 
Principal  Sf  Surety  ^  p.  183.  In  May  hew  y.  Crieketi  (a),  a  creditor 
whose  debt  was  secured  bj  a  warrant  of  attorney,  and  who  recdred 
promissory  notes  from  the  debtor  and  two  sureties,  entered  jadg- 
ment  and  issued  execution  against  the  debtor,  which  he  aflerwaids 
withdrew,  and  he  was  held  to  have  discharged  the  sureties.  The 
Lord  Chancellor  there  says : — "  The  second  ground  was  that  the  de- 
"  fendants,  by  rtleasing  the  execution,  had  relinquished  their  remedj, 
"  at  least  pro  tanto.  I  always  understood  that  if  a  creditor  takei 
*'  out  execution  against  the  principal  debtor,  and  waives  it,  he  dis- 
'*  charges  the  sureties,  on  an  obvious  principle,  which  prevails  hoth 
"in  Courts  of  Law  and  in  Courts  of  Equity."  The  surety  he- 
comes  discharged  by  the  discharge  of  the  principal  debtor:  TkeA, 
Principal  Sf  Surety,  p.  176.  Jones  v.  NicoUs{b)  shows  that  the 
defendant  is  liable  here  for  the  arrest.  Li  that  case  the  defendant 
was  held  liable,  in  an  action  for  maliciously  arresting  the  plaintiff 
and  taking  him  in  execution  at  the  defendant's  suit,  althoagh  he 
was  so  arrested  at  the  instance  of  the  defendant's  attorney  and 
without  the  knowledge  or  assent  of  the  defendant.  As  the  evidence 
of  want  of  probable  cause  is  of  a  negative  nature,  very  slight 
evidence  will  be  sufficient:  CoUon  v.  James  (c);  2  SiarUs  os 
Evidence,  pp.  680,  684. 

G.  Fitzgihbon,  in  reply. 

The  plaintiff  must  recover  secundum  allegata  et  prdets^ 
Now  the  allegations  of  the  plaint  are  not  borne  out  hj  the 
finding  of  the  jury  on  the  fifth  issue,  that  the  arrest  was  mali- 
ciously applied  by  the  defendant.  The  fact  of  a  malicious  arrest 
is  not  found  by  them.  This  defect  can  only  be  cured  by  a  vemrt 
de  novo. — [Greene,  B.  There  is  a  question  then  whether  soine 
of  the  other  findings  do   not    amount  to  a  finding    npon  that 

(«}  2  Swanst.  185.  (6)  3  Moon  *  P.  li. 

(e)  1  B.  *  Ad.  ISS. 
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point  ?] — If  the  fact  was  that  the  plaintiff  was  arrested,  but  not  M.  T.  1 856. 

^  Exchequer*. 

by  the  means  of  the  defendant,  who,  however,  after  the  arrest,     v.^ — ,. ^ 

kept  him  in  custody,  this  action  could  not  be  maintained.     The 

finding   of  the   jury    on  the   last   issue   (eighth)   is  inconsistent    Thompson.' 

with  the  finding  on  the  fifth.      There  is  one   whole  allegation 

here,  which  cannot  be  split  up  into  several,   and  judgment  on 

the  whole  record  cannot  be  given,  from  the  finding  on  one  fact 

picked    out    of   the   case.      The   cause   of  complaint  here,  from 

beginning  to  end,  is  the  overmarking  of  the  execution. 

The  presumption  of  law  is  in  favour  of  a  person  who  sues  out 
a  writ  having  probable  cause  for  so  doing ;  and  this  throws  the 
anus  of  the  proof  of  want  of  probable  cause  on  the  plaintiff.  Malice 
may  be  inferred  from  the  want  of  probable  cause,  as  a  party  who 
has  no  hope  of  benefiting  himself  can  only  wish  to  injure  his 

■ 

antagonist ;  but,  on  the  other  hand,  want  of  probable  cause  cannot 
be  inferred  from  malice.  The  forbearance  to  sell  was  by  the  plain- 
tiff's own  expressed  consent. 

With  respect  to  giving  secondary  evidence  of  the  plaintiff's 
letter,  there  is  no  evidence  that  it  ever  came  to  the  defendant's 
bands. — [Greens,  B.  The  Judge  is  the  person  who  is  to  decide 
on  whether  the  facts  exist  which  are  sufficient  to  entitle  him  to 
give  secondary  evidence :  the  question  is  not  to  go  to  the  jury.] 
— Giving  a  letter  to  a  bell-man  would  no1|  be  sufficient  evidence 
of  posting. — [Pennefatheb,  B.  With  respect  to  the  question 
arising  on  the  fifth  issue,  and  the  finding  thereon,  it  appears  to 
me  that  it  was  incumbent  on  the  defendant,  if  he  thought  the 
plaintiff  could  not  maintain  his  right  to  damages  on  the  issue 
so  firamed,  to  have  noticed  it  at  the  time,  and  to  have  called 
upon  the  Judge,  before  the  jury  retired,  to  tell  them  that  they 
should  not  assesd  any  damages,  unless  they  found  that  issue  entirely 
for  the  plaintiff;  and,  if  the  Judge  refused,  then  to  take  an 
exception.  As  the  matter  is  now,  a  difficulty  is  thrown  on  us,  of 
seeing  whether  those  issues  which  were  found  for  the  plaintiff 
warrant  the  assessment  of  damages.] — The  absence  of  probable 
cause  was  a  pure  question  of  law  for  the  Judge ;  and  the  law  is 
that  the  defendant  will  be  protected  if  he  act  under  the  opinion 
of   Counsel,   although   that   opinion   be   erroneous :   Ravtnga  v. 
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» 

M.  T.  1856.  MctcirUosh  (a). — [Pigot,  C.  B,     I  am  not  satbfied  that  jour  pro- 

> ^ '     position  is  established  by  that  case ;   it  was  a  Nisi  Piins  case,  in 

which  it  was  left  to  the  jury  to  say,  whether  the  defendant  bad 
THOMPSON,  acted  bona  fide'  upon  the  opinion  of  his  legal  adviser.  It  was 
rather  a  question  for  the  purpose  of  showing  malice  than  the  wast 
of  probable  cause,  l^he  Chief  Bakon  here  referred  also  to  Haddnek 
V.  He$lop  (6).] — The  knowledge  or  belief  of  the  party  at  the  time 
is  what  must  be  judged  of  here.  Similar  questions  often  arise  in 
cases  between  master  and  servant ;  in  which  it  is  held  that,  though 
a  good  and  reasonable  cause  for  the  allegation  in  the  discharge 
actually  exists  at  the  time  of  giving  it,  yet  that  cannot  avail  the 
master  if  he  did  not  know  it  at  the  time :  Snow  v.  Allen  (c) ;  Turner 
y.  Ambler  (d). — [Piqot,  C.  B.  The  converse  of  the  proposition 
established  by  Turner  v.  Ambler  is,  that  if  there  be  no  reasonahle 
or  probable  cause  for  the  prosecution,  but  the  defendant  belieres 
at  the  time  that  there  is,  then  he  will  be  protected.  I  do  not  think 
this  converse  is  established  by  the  authorities. — ^Pennefathek,  B. 
Is  there  any  difference  between  the  assignment  of  goods  for  paj- 
ment  of  debts,  and  the  taking  them  in  execution,  with  respect  to 
the  defendant's  right  of  issuing  a  ca.  sa.  f  ] — In  case  of  an  assign- 
ment, the  defendant  would  have  received  goods  by  his  own  act 
of  acceptance  in  part  satisfaction  at  a  valued  price,  and  woold 
have  to  give  credit  as  for  a  payment. — [Pennefathkr,  B.  Sappose 
the  value  of  the  goods  not  ascertained,  and  the  debtor  to  say,  I 
have  certain  goods,  let  them  go  pro  ianto,^ — That  is  a  conclosire 
act  of  the  creditor,  by  his  acceptance ;  but  if  they  were  deposited 
merely  as  a  pledge,  the  creditor  would  be  entitled  to  issue  a  ea.  m. 
In  Churchill  v.  Siggers  (e),  the  statement  of  facts,  and  an  avenneot 
of  acceptance,  were  admitted  by  demurrer.  The  omission  of  the 
necessary  averment  of  want  of  probable  cause  is  sufficient  ground 
for  arresting  the  judgment :  Scheibel  v.  Fairbairn  (f) ;  Saxw  ▼• 
Castles  (jg) ;  De  Medina  v.  Grove  (A).    In  the  last  case,  the  de- 

(a)  4  Dow.  &  By.  187.  (6)  12  Q.  B.  267. 

(c)  1  Stark.  502.  {d)  10  Q.  B.  252. 

(e)  Ubi  mp.  (/)  1  Bob.  &  F.  388. 

(g)  6  Ad.  &  E.  652. 
(A)  17  Law  Jour.,  Q.  B.,  321 ;  S.  C,  10  Q.  B.  152. 
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claration  stated  that  the  defendant  well  knew  the  premises ;  t.  e.,  M.  T.  1856. 

that  he  knew  of  the  payment  in  part  satisfaction  of  the  demand.     v.^->, '* 

Although  malice  might  be  inferred  from  this  fact,  yet  the  judgment 

was  arrested,  as  malice  was  not  expressly  alleged.  thompsow. 

The  mere  giving  indulgence  to  the  principal,  after  seizure  of 
his  goods,  will  not  by  itself  discharge  the  surety.  The  creditor 
must  bind  himself  not  to  proceed,  or  do  something  to  injure 
the  surety  :  Peel  v.  Tailock  (a) ;  Pole  v.  Ford  (b).  The  de- 
fendant is  not  bound  to  know  the  law,  where  it  is  so  undecided. 
Might  he  not  raise  the  question  without  exposing  himself  to  this 
action  ?  This  is  a  case  prima  impressionis, — [Greene,  B.  The 
question  here  is  very  much  as  to  what  are  the  legal  rights  of  the 
creditor  afler  having  issued  a  ^.  fa.  against  the  goods  of  the  prin- 
cipal debtor,  with  respect  to  withdrawing  that  execution  and  pro- 
ceeding against  the  person  of  the  surety?  If  he  have  a  right  to 
do  so,  he  is  not  to  be  made  liable  in  an  action,  even  although 
he  may  act  with  malice.] — He  has  a  right  to  make  his  election, 
by  withdrawing  execution  and  proceeding  against  the  surety's 
person;  and  the  surety  is  not  by  that  discharged,  as  the  rule 
with  respect  to  the  discharge  of  the  surety,  by  withdrawing  execu- 
tion without  his  consent,  does  not  apply  after  Judgment :  Pole  v. 
Pord, — [PiGOT,  C.  B.  A  Court  of  Law  cannot,  it  is  true, 
look  behind  the  judgment ;  but  if  we  act  on  the  statute  of  Anne^ 
that  gives  the  sureties  a  right,  founded  on  the  equitable  obligations 
of  the  creditors ;  and  if  the  creditor,  by  issuing  execution  against 
the  principal,  and  then  withdrawing  it,  would  have  discharged  the 
surety  in  Equity,  it  cannot  be  argued  that,  because  there  was  a 
judgment,  the  equitable  obligation  is  changed.] 

Counsel  also  cited  Purdon  v.  Purdon  (c). 

Cur.  ad.  vult. 


PiGOT,  C.  B. 

The  arguments  in  this  case  have  been  applied  to  establish,  first,      Nov.  17. 
that  judgment  ought  to  be  arrested ;  or,  secondly,  that  there  ought 
to  be  a  venire  de  novo,  either  because  of  the  defective  finding  of  the 

(a)  2  Swanst.  185.  (6)  Ubi  tup. 

(c)  1  Huds.  &  Br.  229. 
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M.  T.  1856.  jury  on  the  fifth  lasae^  or  because  the  exceptious,  or  some  of  them 
Exchequer*  ,  ,       „         ,  ' 

^— — V — — '     ought  to  be  allowed.  ^ 

arEACER 

^^  First'— This  Court  has  already  decided,  on  demurrer,  that  the 

THOMFSOir.  count  or  paragraph  of  the  plaint,  on  which  the  trial  was  bad,  suffici- 
ently states  a  good  cause  of  action.  The  case  was  arped  and 
determined  at  a  Sitting  in  Banc,  by  my  learned  Brethren,  doriii» 
the  same  Sittings  at  Nisi  Prius  afler  Term,  at  which  the  issoes  in 
fact  were  tried  before  me.  The  plaint  is  set  forth  in  the  report  of  the 
case,  4  Ir,  Law  Rep,  p.  514.  I  entirely  concur  in  the  judgment  of 
the  Court,  and  in  the  reasons  given  for  it  by  Baron  Pennefathei. 
The  same  reasons  which  austained  this  plaint  upon  general  d^ 
murrer  must  uphold  it  on  an  application  to  arrest  the  jodgmenl 
Upon  that  application,  every  fact  stated  in  the  plaint  most  be 
taken  as  established,  either  by  admissions  in  pleadings,  or  bj  finding 
of  the  jury,  except  the  matters  not  found  in  the  fifth  issue;  and  if 
these  be  material,  the  result  would  be,  not  an  arrest  of  judgment, 
but  a  venire  de  novo. 

In  dealing  with  the  applicati<m  to  arrest  the  judgment,  I  should 
content  myself  with  merely  referring  to  what  fell  from  the  Court 
on  the  former  occasion,  but  for  an  argument  which  was  urged 
before  us,  and  which  does  not  appear  (at  least  from  the  report  of 
the  case)  to  have  been  advanced  on  that  occasion.  That  argument 
is,  that  the  2nd  section  of  the  statute  6  Anne  gives  a  particultr 
remedy,  by  a  proceeding  for  treble  damages,  and  that  this  action 
cannot  be  sustained,  since  it  does  not  pursue  the  form  of  remedj 
there  prescribed. 

It  is  undoubtedly  a  rule  that,  where  a  statute  creates  a  datj,  and 
an  individual  aggrieved  by  its  violation  sues  for  reparation  for  that 
wrong,  if  the  statute  provides  a  particular  remedy  for  that  purpose, 
such  remedy,  and  no  other,  must  be  applied.  It  is  needless  to  refer 
to  the  authorities ;  several  of  them  are  collected  in  Couch  v.  <Sleee/(a); 
in  which  the  rule  was  recognised,  though  it  waa  there  held  not  to 
apply.  In  my  opinion,  it  is  not  applicable  to  the  case  now  before  ns. 

By  the  1st  section  of  the  statute,  the  creditor  is  bound  to  lodge, 

(a)  3  Ellis  &  Black,  4Q2. 
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by  himself  or  his  attorney,  at  the  time  when  the  writ  of  execution  M.  T.  1856. 

£j[ehegu€r» 
shall  be  demanded,  in  the  office  from  which  it  is  to  issue,  a  certi-      <— -y   * 

SPENCK& 

ficate,  '*  containing  such  sum"  as  the  creditor  ** demands  and  insists  ^^ 

**  to  be  in  good  conscience  due  to  him,  after  all  equitable  deductions    Thompson. 

**ihat  ought  to  be  made  out  of  the  sum  for  which  the  said  judgment 

"  is  given."  That  certificate  "shall  be  filed  in  the  office;" — ''the  sum 

'*  contained  in  it  shall  be  entered  in  the  book  where  the  executions 

**  are  entered ;  and  also  on  the  foot  of  the  writ  of  execution  that 

'*  shall  issue ; "  and  that  entry  is  to  regulate  the  amount  for  which 

the  execution  is  to  be  executed :  the  statute  prohibiting,  in  the  Ist 

section,  the  Sheriff  or  other  officer  from  levying  any  greater  sum, 

and  from  taking  fees  for  any  greater  sum  "  than  is  so  entered  at 

foot  of  the  writ ; "  and    enacting,    that  ''  no    execution  shall  be 

'^executed,  at  the  foot  of  which  such  entry  shall  not  be  made  as  is 

"aforesaid." 

The  effect  of  the  Ist  section  is,  to  entitle  the  debtor,  not  only 
to  a  deduction,  from  the  sum  for  which  the  judgment  was  obtained, 
of  all  payments  which  have  been  actually  made  and  appropriated  by 
the  creditpr  in  discharge  of  it,  but  to  all  deductions  which,  equitably 
and  in  good  conscience,  ought  to  be  made  by  the  creditor  out  of 
that  sum.  The  1st  section  prescribes  no  form  of  remedy  for  the 
violation  of  its  provisions ;  but  it  imposes  upon  the  creditor  a  plain 
and  distinctly  defined  duty,  and  creates,  in  the  debtor,  a  correlative 
right :  and,  when  that  is  done,  by  an  Act  of  Parliament,  the  law  s 
gives  to  the  party  injured  by  the  violation  of  the  duty  an  action  of 
damages  against  the  doer  of  the  wrong,  unless  some  other  provision 
is  made,  abridging  or  controlling  that  right.  In  England,  it  has 
been  held,  that,  at  Common  Law,  a  plaintiff  who  causes  a  writ  of 
execution  to  be  executed  for  a  larger  sum  than  he  knows  to  be 
really  due,  and  does  so  maliciously,  is  liable  to  an  action  at  the 
suit  of  the  party  aggrieved.  Lord  Campbell,  in  Churchill  y; 
Siggers  (a),  states,  with  great  force  and  clearness,  the  principle  on 
which  such  an  action  is  sustainable.  He  treats  the  party  who  so 
acts  as  **  putting  in  force  the  process  of  the  law,  maliciously  and 
without  any  reasonable  or  probable  cause;"  and  he  lays  it  down 

(a)  3  EU.  *  BL  987. 
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M.  T.  1856.  that,  ''if  thereby  another  is  prejudiced  in  property  or  person,  there 

.^.^^--^     "is  that  conjunction  of  injury  and  loss  which  is  the  foundation  of 

^  "  an  action  on  the  case."     In  Ireland,  the  statute  of  6  Anne,  c  T, 

THOMFSOir.  in  effect,  does  two  things;  first,  it  enacts  that  certain  forms  shall 
be  observed  by  every  creditor  who  issues  execution  on  a  jadgment; 
secondly,  it  establishes  and  defines  certain  rights  in  the  debtor,  by 
making  those  provisions  for  his  protection.  It  provides,  that  the 
creditor,  issuing  an  execution,  shall  lodge  a  certificate,  specifying 
the  sum  which  be  demands,  after  all  deductions  which,  equitaUj 
and  in  good  conscience,  he  ought  to  make  in  favour  of  the  debtor; 
that  that  sum  shall  be  entered  in  a  book,  and  also  at  foot  of  the  writ 
of  execution  ;  that  the  Sheriff  or  other  officer  shall  not  levy  more 
than  the  amount  so  entered;  and  that  no  execution  shall  be  exe- 
cuted, at  the  foot  of  which  such  entry  shall  not  be  made.  Bat  it 
also,  by  those  very  provisions,  establishes  as  part  of  the  law  which 
regulates  the  relation  of  creditor  and  debtor  by  judgment,  that  it  is 
the  duty  of  the  creditor  not  to  use  the  process  of  execution  for 
the  recovery  of  more  than  equitably  and  in  good  conscience  is  doe. 
That  duty  may  be  violated,  although  a  certificate  properly  marked 
has  been  lodged,  and  although  an  attested  copy  of  such  certificate 
has  been  delivered  to  the  Sheriff,  together  with  the  execution.  If 
the  creditor  causes  the  writ  to  be  overmarked,  by  entering  a  som 
greater  than  that  specified  in  the  certificate,  if  he  imprisons  the 
debtor,  under  a  writ  of  capiat  ad  saiisfaeiendum^  for  more  thaa 
is  really  due,  although  the  sum  really  due  was  contained  in  the 
certificate,  he  violates  the  duty  which  the  1st  section  preacrihes. 
For  these  acts  the  2nd  section  prescribes  no  specific  remedy; 
^or  it  gives  treble  damages  in  two  cases  only — ^that  of  the  omisaoa 
to  deliver  an  attested  copy  of  the  certificate,  together  with  the  writ 
of  execution,  and  that  of  wilfully,  fraudulently,  and  malicionslj, 
overcharging  the  debtor  in  the  certificate.  The  plaint,  in  the 
present  case,  does  not  complain  of  either  of  the  matters  for  whi^ 
the  action  for  treble  damages  is  given  by  the  2nd  section.  It, 
In  effect,  complains  of  overmarking,  not  the  certificate,  but  the  writ; 
and  it  complains  of  causing  the  arrest  and  imprisonment  for 
more    than    was    equitably   and  in    good   conscience  due.     It  ^ 


COMMON  LAW  REPORTS.  561 

in  mj  judgment  perfectly  clear,  that,  for  those  acta,  done  malioiooBly  M.  T.  1856. 
and  without  probable  cause,  an  action  is  sustainable,  notwithstand-     ^^  ■  v     ■^' 
ing  the  specific  remedy  for  other  acts,  by  which  a  similar  wrong 
might  be  contrived  and  inflicted,  given  by  the  2nd  section.  Thompson* 

Upon  the  argument  before  us,  of  the  general  question  which  was 
raised  upon  the  record,  and  on  which,  in  effect,  the  Court,  as  I  have 
said,  decided  on  the  former  occasion,  we  were  strongly  pressed  with 
this  topic,  viz.,  that  the  statute  of  Anne  prescribes  only  the  deduction 
of  sums  liquidated  and  ascertained;   that  the  value  of  the  goods 
of  John  and  Robert  Spencer,  seized  under  the  writs  of  ^fieri  facias 
and  abandoned  by  the  defendant,  was  not  ascertained  at  the  time 
when  the  writ  of  capias  ad  satisfaciendum  issued,  under  which  the 
present  plaintiff  was  arrested ;  and  that  therefore  this  was  not  an 
equitable  deduction  under  the  Act  of  Parliament.    The  answer  to 
this  argument  is  plain  and  obvious.    If  it  was  the  defendant's  duty, 
tinder  the  statute,  to  give  to  the  plaintiff  credit  for  the  value  of  the 
goods,  had  that  value  been  realised  by  a  sale  before  the  writ  of 
execution  against  the  plaintiff  was  issued,  and  if,  moreover,  the 
plaintiff,  irrespectively  of  the  statute,  had  a  right,  whether  at  Com- 
mon Law  or  in  Equity,  to  have  this  done,  and  the  defendant 
purposely  and  maliciously  abstained  from  doing  it,  with  the  very 
object  of  not  so  applying  the  amount  of  the  goods,  there  he  dealt 
with  all  the  three  processes  of  law,  those  against  John  and  Robert 
Spencer,  and  that  against  the  plaintiff,  for  the  purpose  of  with* 
holding,  to  the  plaintiff's  prejudice,  the  equitable  deduction  to  which 
the  plaintiff  had  a  right ;  and  to  hold  that  he  was  not  liable  to 
an  action,  fi[>r  that  cause,  would  be  to  give  him  the  advantage  of 
his  own  deliberate  and  intended  wrong.    It  is  material,  as  to  this 
argument,  to  observe,  that  the  writs  at  ^fieri  facias  were  returned 
before  the  writ  of  capias  was  issued ;  so  that  if  the  goods  had  not 
been  voluntarily  abandoned,  the  amount  to  be  deducted  would  have 
been  ascertained  before  the  issuing  of  the  writ  of  eagpias.    Now, 
of  the  right  of  the  plaintiff  to  have  the  goods  sold,  upon  the  state- 
ments in  this  plaint,  no  ground  for  doubt  exists.    The  plaint  states 
that  the  plaintiff,  the  surety,  called  upon  the  defendant,  the  creditor, 

to  sell  the  goods  <tf  the  principals,  seized  under  execution  at  the 
veil.  6.  71  li 
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M.  T.  1856.  suit  of  the  defendant,  upon  a  judgment  to  secure  the  debt  for  whicL 

y^^^vZl     the  plaintiff  was  answerable,  and  that  nevertheless  the  defeodut 

^^  forbore  to  sell  those  goods,  and  abandoned  the  seisnre.    In  Equitj 

ZHOicpsoK.  this  was  a  discharge,  pro  tatUo^  of  the  Boret7,  and  the  deduction 
of  the  valae  of  the  goods  was  therefore,  in  that  view,  an  eqaiuble 
deduction.  The  right  of  the  surety  has  been,  in  some  of  the  cases, 
laid  down  even  more  largely ;  and  it  has  been  said,  that  if  the 
creditor  once  proceeds  to  execution,  he  is  bound  not  to  abandon  it 
without  the  ccmsent  of  the  surety,  even  without  the  surety's  oD 
upon  him  to  proceed.  But  it  is  perfectly  clear  that,  if  he  be  required 
by  the  surety  to  proceed,  he  is  bound  to  do  so.  In  a  recent  esse, 
Newion  v.  CharUan  (a),  Yice-Chancellor  Kindersly  made  an  abk 
and  elaborate  review  of  the  authorities,  including  some  of  those  which 
were  cited  on  the  former  argument  in  this  case.  He  refers  to  Lori 
Eldon's  doctrine  in  Wright  v.  Sin^an  (b) :— «<If  the  obligee  begins 
**  to  sue  the  principal,  and  afterwards  gives  time,  there  the  snietj 
**  has  the  benefit  of  it,  and  it  is  his  business  to  see  after  the  principil 
**  person,  and  not  that  of  the  creditor.**  The  Yice-Chanoellor  aja, 
"  Lord  Eldon  puts  the  case  of  a  creditor  beginning  to  sne  and 
^  ceasing.  That  comes  rather  nearer  to  the  case  in  question"  (tbe 
^case  before  the  Vioe-Chancellor)  **  than  any  other.  If  the  creditor 
**  begins  to  sue  and  ceases,  then  the  surety  is  released."  He  then 
says,  that  in  another  case  before  Lord  Eldon  (which  however  I  have 
not  been  able  to  find),  where  Wright  v.  Sin^Mon  was  cited  befise 
him  as  to  what  he  said  in  that  respect,  Lord  Eldon  stated,  "Isaid 
''that,  because,  if  you  begin  to  sue,  you  are  only  dcung  what  the 
"  surety  could  force  you  to  do  by  the  process  of  indemnifying  7011; 
*'  if  you  take  that  on  yourself  voluntarily,  you  are  bound  to  follow  it 
''out;  then  you  are  liable  in  respect  of  iaehes  subsequent  to  the 
'*  contract."  There  was  therefore  a  right,  at  least  in  Eqni^,  hi 
the  plaintifl^  to  have  those  goods  sold,  and  the  amount  of  their 
proceeds  deducted  from  the  amount  due  upon  the  judgment ;  in  other 
words,  the  plaintiff  being  released  pro  tanto  in  Equity,  was  entilM 
to  an  equitable  deduction  to  that  amount,  fiom  the  sum  due  on  the 
judgment ;  and  the  duty  imposed  by  the  Act  of  Parliameat  wae 

(a)  2  Draw.  S3S.  (&)  6  Tea.  7S4. 
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violated  by  what  we  must,  on  this  record,  assume  to  have  been  M.  T.  1856. 

Exeheqmer. 
a  malicious  execution  of  the  process,  which,  to  the  extent  of  the     ^^.  v—  * 

SPXHGB& 

excess,  was  enforced  without  probable  cause.  ^^ 

Secondly. — The  next  question  is,  whether  there  ought  to  be  a   thompsoh* 
venire  de  novOf  on  account  of  the  manner  in  which  the  jury  have 
dealt  with  the  fifth  issue  ?   That  issue  is  founded  on  an  allegation  in 
the  plaint,  traversed  by  one  of  the  defences.    It  is  in  these  words : — 
*' Whether  the  said  defendant  did,  using  the  names  of  said  G.  T.  * 

'*  Mitchell  and  T.  G.  Batt,  or  either  of  them,  maliciously,  and  for 
*^  the  purpose  of  injuring  the  plaintiff  in  his  person  or  freedom,  or 
'*  worldly  prospects  or  otherwise,  cause  a  writ  of  ca.  sa.  to  be  issued 
"  or  directed  to  the  Sheriff  of  Donegal,  against  the  body  of  the 
"  plaintiff,  for  the  sum  of  £794.  8s.  3d.,  as  in  said  plaint  alleged  ?" 
The  jury  find — "We  are  all  of  opinion  that  the  plaintiff's  arrest 
was  so  applied  by  the  defendant,  and  that  he  waa  kept  in  prison, 
to  the  injury  of  his  worldly  prospects,  for  the  purpose  of  enforcing 
payment  of  the  entire  demand  of  £794.  8s.  3d.  But  we  disagree 
^'  as  to  the  question  whether  the  defendant  originaUy  caused  his 
"  arrest  for  the  purpose  mentioned  in  the  issue."  I  confess  I  have 
liad  some  difficulty  as  to  this  part  of  the  case*  Upon  the  question 
whether  the  defendant  maliciously,  and  for  the  imputed  purpose, 
caused  a  writ  of  capias  to  be  issued  to  the  Sheriff  against  the 
defendant's  body,  for  the  sum  of  £794.  8s.  3d.,  the  jury  do  not 
return  any  finding.  Their  finding  is,  that  the  arrest  of  the  plaintiff 
was  applied  by  the  defendant  for  the  purpose  imputed  in  the  issue, 
and  that  he  was  kept  in  prison  with  the  results  contemplated  in 
that  purpose,  in  order  to  enforce  payment  of  the  sum  stated  in  the 
issue;  and  the  question  on  which  they  state  that  they  disagree, 
is  not  any  question  comprised  in  the  terms  of  the  issue,  but  whether 
the  defendant  originally  caused  the  arrest^  for  the  imputed  purpose  ? 
The  issue  did  not  inquire  whether  the  defendant  ^^  caused  the 
arrest^*  but  whether  he  did  an  act  preliminary  to  the  arrest^ 
namely,  cause  the  writ  of  capias  to  issue,  and  did  thai  with  the 
purpose  imputed? 

If,  therefore,  this  were  the  only  issue  which  was  applied  to  connect 
the  defendant  with  the  alleged  cause  of  complaint  set  forth  in  the 


664  COMMON  LAW  REPORTS. 

M.  T.  1866.  summons  and  plaint,  I  should  be  very  clearly  of  opinion  thai  then 

^-  ^yi^/     was  a  mis-trial,  and  that  there  ought  to  be  a  venire  de  novo.    Bat 

it  stands  admitted  on  the  record  (for  it  is  stated  in  the  plaint,  and 

THOMPSON,  it  is  not  traversed),  that  the  Sheriff  of  Donegal,  aooording  to  the 
exigency  of  what,  in  the  plaint,  is  called  "  the  said  writ  of  eapioi 
ad  ioHifaeiendum  issued  as  aforesaid,"  on  the  16  th  of  June  1855, 
executed  the  said  writ  for  the  sum  of  £794.  8s.  3d.,  against  the 

*  body   of  the  plaintiff,  and  took  and  arrested  the  plaintiff  that' 

under ;  and  that  the  plaintiff  was  committed  to  the  gaol  of  lifford 
on  the  eyening  of  that  day. 

Further ;  under  the  sixth,  seventh  and  eighth  issues,  the  following 
allegations  of  the  plaint  are  found  by  the  jury : — ^  That  the  said 
"writ  of  capias  ad  satisfaciendum  was  wilfully  and  nudiciously 
*<  overmarked  by  the  defendant ;  he,  the  defendant,  disregarding  the 
'^plaintiff's  position  as  surety,  and  falsely  pretending  that  the 
^'plaintiff  was  principal  debtor  to  the  said  Bank,  and  the  said 
'*  plaintiff  was,  by  the  said  defendant,  wilfully  and  malieioasly 
'*  imprisoned  for  a  greater  sum  than  was  really  due  by  the  said 
*'  plaintiff,  on  foot  of  his  said  liability,  as  surety  to  the  said  BanL* 
All  the  other  issues  are  found  for  the  plaintiff.  All  the  allegations, 
not  comprised  in  the  issues,  stand  admitted  on  the  record.  And  the 
jury  find  damages  accordingly.  The  result  is:  that,  on  the  ad- 
missions and  findings,  facts  are  found  which  gave  to  the  plaintiff 
the  right  to  the  benefit  of  the  seizure  and  abandonment  of  the 
goods  of  the  principal  debtors,  to  the  extent  of  their  Talne,  in 
reduction  of  the  demand  upon  the  judgment:  that,  nevertheless, 
the  defendant  was  arrested  by  the  Sheriff,  under  a  writ  of  ctfnat 
ad  saiisfaeiendumf  marked  for  the  sum  of  £794.  88.  3d.,  the 
full  amount  of  the  demand  of  the  Bank:  that  the  ctqnas  was 
maliciously  overmarked  by  the  defendant,  disregarding  the  plain- 
tiff's position  as  surety,  and  falsely  pretending  that  the  plaintiff 
was  principal  debtor  to  the  Bank ;  and  it  was  further  found,  thai 
the  plaintiff  was  by  the  defendant  wilfully  and  maliciously  im- 
prisoned for  a  greater  sum  than  was  really  due  by  the  plaintiff, 
on  foot  of  his  liability  as  surety  on  the  bond.  These  facta  appear 
to  me  to  show  a  sufficient  cause  of  action  ;   and  that  being  us 
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the  fifth  issue,   whether  there  be   no  finding  upon  it  at  all,  or  M.  T.  1856. 

Exchefuerm 
there  be  onlj  a  partial  /finding  upon  it,  ought  to  be  treated  as     ^ . — -^ 

8FENCEB 

immaterial.     For  even  though  it  were  found  by  the  jury  that  the  ^^ 

defendant  did  not  cause  the  writ  to  be  issued,  yet  if  he  wilfully    thoupson. 

and  maliciously  overmarked  the  writ,  if  the  plaintiff  was  arrested 

under  it,  and  if  he  was  imprisoned  by  the  defendant  for  a  sum 

greater  than  was  really  due  by  the  plaintiff  as  surety,  the  plaintiff 

would,  in  my  judgment,  be  entitled  to  judgment,  notwithstanding 

such  finding.     The  defendant  would  be  answerable  for  so  dealing 

with  the  writ,  by  whomsoever  it  was  issued ;  and  whether,  at  the 

time  of  issuing  it,  the  defendant  did  or  did  not  intend  to  use  it 

for  the  purpose  imputed  in  the  plaint  and  in  the  fifth  issue.     The 

writ,  for  aught  that  appears  on  this  record,  may  have  been  ovet- 

marked  after  it  was  issued. 

Thirdly. — Next,  as  to  the  exceptions.  There  are  two  to  the  recep- 
tion of  evidence.  The  first  is  as  to  the  reception  of  secondary  evidence 
of  the  letter  which  the  plaintiff  swore  that  he  wrote  to  the  defend- 
ant, addressed  to  the  directors  of  the  Belfast  Banking  Company, 
of  which  the  defendant  was  one.  The  plaintiff  stated,  that  he 
would  not  swear  that  he  posted  the  letter,  but  that  he  posted  it, 
or  some  one  for  him  ;  that  he  knew  he  wrote  the  letter  and  sent  it. 
Upon  this  evidence  being  given,  the  contents  of  the  letter  not  being 
then  received  in  proof,  Mr.  John  Gal  way  was  produced  as  a  witness ; 
and  he  stated,  "that  in  a  conversation  which  he  had  with  the  defend- 
''  ant,  the  defendant  said,  *  that  he  had  been  applied  to  on  the  subject 
"  *  of  the  affairs  of  the  Spencers.'  That  the  defendant  then  held 
"a  letter  in  his  hand,  the  contents  of  which  the  witness  did  not 
"read,  nor  did  he  understand.  *  But  that  if  the  wish  of  Moses  was 
"'taken  to  sell  the  goods,  it  would  take  the  goods  that  otherwise 
"  <  would  provide  the  composition  for  the  creditors.'  He  said, '  he 
'' '  had  received  that  letter  on  the  subject.* "  Witness  would  not  say 
from  whom,  whether  from  Moses  or  the  brothers.  "  He,  the  defend- 
"ant  said  '  he  was  applied  to  to  sell  the  goods ;'  he  then  held  the 
"  letter  in  his  hand."  The  plaintiff  was  re-examined,  and  stated  that 
the  contents  of  the  letter  were  "  to  sell  tHe  goods  of  his  brother, 
and  that  witness  would  pay  the  balance,  if  any:"  and  to  this 
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M.  T.  1866.  evidence  of  the  contents  of  the  letter  the  defendant's  Counsel  ex- 
Elxchequer, 
' , '     cepted,   on   the   ground  that  a  foundation   was  not  laid  for  the 

8F£NCER 

^^  reception  of  secondary  evidence.     It  appears  to  me  that  this  evi- 

THOBirsoN.  dence  was  properly  received.  There  are  later  cases  than  thoee 
which  were  cited :  Hawkins  v.  Ruit  (a),  and  JBeikeringUm  t. 
Kemp  (b)  ;  see  Ward  v.  Lord  Londeshorough  (c) ;  Skilbeek  t. 
Garbet  (d).  It  is  unnecessary  to  discuss  these  authorities,  hecaose 
they  apply  to  the  state  of  the  evidence  before  G-alway  was  ex- 
amined. His  evidence  was  persuasive  to  show  that  the  defendant 
had  received  the  letter ;  and  if  a  question  had  arisen,  not  for  the 
Judge,  but  for  a  jury,  as  to  the  receipt  of  it,  that  evidence  would 
have  warranted  them,  in  the  absence  of  contradictory  proof  bj 
the  defendant,  in  inferring  that  the  letter  had  reached  him.  The 
defendant  was  afterwards  examined,  and  stated  that  he  received 
no  letter  from  the  plaintiff  prior  to  the  arrest,  save  one,  the  contenti 
of  which  did  not  correspond  with  what  the  plaintiff  stated  of  tk 
letter  in  controversy.  But  the  question  to  be  determined  on  thu 
exception  is,  whether,  at  the  stage  of  the  case  at  which  the  second- 
ary evidence  was  offered,  it  ought  to  have  been  rejected?  A 
different  question  would  have  arisen  if  the  defendant  had,  at  that 
stage,  been  examined,  or  his  evidence  had  been  tendered  to  proTe 
that  he  had  not  received  the  letter.  I  am  very  clearly  of  opinion 
that  this  exception  ought  to  be  overruled. 

The  next  exception  was  to  the  reception  of  the  decree  and  other 
proceedings  in  the  petition  matter  in  the  Court  of  Chancery.  The 
parties  to  that  matter  were  the  present  plaintiff,  as  petitioner,  and 
the  present  defendant,  and  his  two  co-obligees  of  the  bond  od 
which  the  judgments  in  question  were  obtiuned,  as  respondents. 
In  that  matter,  the  right  of  the  plaintiff  to  the  deduction  which 
was  the  subject  of  controversy  in  this  action,  and  the  amount 
of  the  value  of  the  goods  for  which  that  deduction  should  be 
made,  was  the  subject  of  adjudication.  It  was  contended  that, 
because  the  defendant  and  the  other  respondents  were  public  officers 
of  the  Bank,  and  were  so  described  in  the  petition,  it  was  a  pro- 

(a)  1  Feake,  248.  (h)  4  Camp.  193.- 

(c)  12  C.  B.  252.  (<0  7  Q.  B.  84& 
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ceediDg  against  them  in  autre  droit,  and  that  what  was  done  in  M.  T.  1856. 

Excheguer, 
It  was  not  proveable  in  the  present  action,  in  which  the  defendant     v.-— v ' 

SF£NGEK 

is  sued  personally,  for  a  tortf  in  his   individual  capacity.    It  is  ^_ 

impossible  to  maintain  such  an  objection.     The  defendant's  conduct    Thompson. 
is  complained  of  in  the  present  action,  on  the  ground  of  his  having 
used  the  judgment,  and  the  execution  issued  upon  it,  to  enforce 
more  than  ought  to  have  been  demanded  upon  it  by  him  and 
his  co-obligees.    Between  the  plaintiff,  on  the  one  side,  and  the 
defendant  and  those  co-obligees,  on  the  other,  the  question,  whether 
the  defendant  and  his  co-obligees  were  entitled  to  demand  what  in 
fact  was  demanded  and  enforced  upon  the  judgment  and  execution, 
was  litigated  and  determin^ed.     And  it  is  impossible  to  separate  the 
defendant's  capacity  of  director  of  the  Bank,  in  which  he  was  a 
co-plaintiff  in  the  judgment  and  execution,  from  his  individual 
capacity  in  which,  to  the  present  plaintiff's  wrong  (if  he  be  at 
all  liable  in  this  action),  he  used  the  execution  to  recover  more 
than  was  equitably  and  in  good  conscience  recoverable  on  the 
judgment    The  foundation  for  the  argument  therefore  fails.    But 
independently  of  the  connection  between  those  two  capacities,  exist- 
ing in  the  very  nature  of  the  proceedings  complained  of  in  this  action, 
I  should  find  it  very  difficult  to  hold  that  the  subject  of  this  evi- 
dence could,  in  any  view,  be  properly  considered  as  res  inter  alios 
acta.     The  defendant,  prima  fade,  was  entitled  in  the  Chancery 
proceeding  to  defend  that  proceeding,  to  cross-examine  witnesses 
and  to  appeal  fiV>m  the  decision.     Whether  proof  could  be  given 
that,  though  named  as  a  respondent,  he  was  not  a  dominus  litis, 
and  that  others   in  fact  conducted  and  controlled  the  defence,  is 
a  question  not  now  before  us.    But  in  the  absence  of  anything 
appearing  to  the  contrary,  either  on  the  face  of  the  proceedings 
themselves,  or  by  any  other  evidence,  he  must  be  taken  to  have 
been  a  party,  with  all  the  plenary  powers  of  resistance,  which  make 
the  proceedings  evidence  against  him  in  another  suit,  in  which  he  is 
litigating  on  the  same  subject-matter  with  the  same  party. 

The  reception  to  this  evidence  was  objected  to  on  another  ground, 
namely,  that  the  proceedings  in  the  Court  of  Chancery  were  only 
evidence  to  establish  an  equitable  right  to  a  deduction,  not  ascer- 
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M.  T.  1856.  tained,  at  the  time  when  the  execution  complained  of  was  executed. 
Exchequer. 
' w '     and  therefore  not  within  the  statute  of  6  Anne^  c  7.     In  our  Tiew 

^^  of  this  ground  of  objection,  it  only  presents,  in  another  form,  the 

THOMPSON,  argument  in  support  of  the  application  to  arrest  the  judgment  which 
I  have  already  disposed  of.  It  was,  however,  further  supported  bj 
the  argument  that,  being  an  adjudication  of  a  Court  of  Equity, 
subsequent  to  the  act  complained  of  in  this  action,  it  cannot  be 
applied  towards  showing  a  pre-existing  right  to  a  deduction  fix>m 
the  amount  due  on  the  judgment — ^that  is,  a  right  existing  at  the 
time  of  the  execution,  which  was  long  before  the  adjadicatifm. 
Regarded  eyen  in  this  view,  I  am  not  satisfied  that  the  adjudication, 
made  before  the  bringing  of  this  action,  was  not  admissible  to 
establish  that  a  Court  of  competent  jurisdiction  had  determined, 
between  those  parties,  that  a  right  to  an  equitable  dedactkm 
existed  when  the  execution  was  issued.  But,  at  all  events,  the 
proceedings  were  admissible  to  prove  the  value  of  the  goods, 
which  were  ascertained  by  an  award  of  arbitrators  made  in  the 
Chancery  matter,  with  the  sanction  of  the  Court  of  Chanoeiy; 
and  to  establish  the  value  of  those  goods  was  a  necessary  part 
of  the  plaintiff's  proofs  in  this  action.  If  the  proceedings  were 
admissible  for  any  purpose,  the  exceptions  taken  generaUy  to  the 
reception  of  them  must  be  overruled,  according  to  the  rule  ap- 
plied by  the  House  of  Lords,  in  the  case  of  The  Irish  Sod^  v. 
The  Bishop  ofDerry{a). 

The  remaining  exceptions  are  exceptions  to  the  charge.  The 
first,  second  and  fourth  exceptions  involve,  in  efiect^  the  same 
question  which  was  argued  in  support  of  the  application  to  arrest 
the  judgment.  They  are  founded  on  the  proposition  that  there 
was  not  that  in  the  case  which  warranted  the  direction  to  the 
jury  as  to  probable  cause.  In  substance  that  direction  was,  that 
the  defendant,  having  taken  in  execution,  on  the  judgment  against 
the  principal  debtors,  the  goods  of  those  principals,  was  bound 
to  sell  them ;  or,  if  he  abandoned  that  seizure,  without  the  consent 
of  the  plaintiff,  the  surety,  the  defendant  was  not  afterwards  at 
liberty  to  arrest  the  plamtiff  for  the  full  amount  of  the  d^^ 

(a)  12CL&Fin.64l. 
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and  withoat  giving  him  credit  for  the   value  of  the  goods  bo  M.  T.  I856« 

eeiced  and  abandoned ;  and  therefore  there  was  not  probable  cause      v^--yi!!^ 

for  causing  the  plaintiff's  arrest  for  the  full  amount  of.  the  debt 

Thcridefendant^tf.  Counsel  objected  to  thia  dhaif^,  and,;i]^  effecft,  .«BO¥lnol^ 

required^  on  tUe^flrst  exception,  that  the  jury  should  be  told  that 

there  was  no  evidence  to  go  to  them  of  the  want  of  reasonable 

or  probable  cause  for  the  arrest  of  the  plaintiff;  on  the  second 

exception,  that  they  should  be  told  •  that  there  was  no  evidence 

to  go  to  them  that  the  defendant*'  maliololtBly,  or  without  »eas«Q«> 

able  or  probable  cause  for  so  doings  caused  the  writ  of  capias 

ad  saHrfaeiendum  to  be  marked  for  £794.  8s.  3d.;  and/  on  the 

fourth  exception,  that    they  should  be  told  that  there  was  no 

evidence  that  the  writ  of  eflg9ta#  ad  saHrfaeiendum  was  overmarked 

at  the  time  of  the  arrest  of  the  plaintiff.    All  these  exceptions 

depend  on  %ne  question,  namely,  whether  the  defendant  was  or  was 

not  bound  not  to  proceed  on  the  execution  against  the  defendant 

for  the  whole  amount  of  the  debt,  and  without  giving  to  the  plain* 

tiff  the  benefit  of  the  seixure  of  the  goods  of  the  principal  debtors,  to 

the  extent  of  the  value  of  the  goods?    If  he  was  so  bound,  then,  for 

the  reasons  already  stated,  there  was  no  reasonable  or  probable 

cause  for  so  proceeding.    It  was  contended  that^  whether  the  plain* 

tiff  was  or  was  not  entitled  to  that  forbearance,  there  was,  neverthe^ 

less,  probable  cause,  if  the  drfendani  believed  that  such  probable 

cause  existed ;  that  is,  that  if,  before  the  adjudication  of  the  Court 

of  Equity,  he  believed  that  he  was,  in  point  of  law,  entitled  to  issue 

execution  for  the  entire,  he  had  probable  cause  for  so  doing.    In  the 

first  plaoe,  the  defendant's  Counsel  did  not  require  that  any  question 

founded  on  such  belief  should  be  left  to  the  jury ;  the  exceptions 

therefore  do  not  sustain  that  argument.    In  the  next  place,  I  see  no 

evidence  of  the  existence  of  any  such  belief;  and,  of  the  contrary^ 

there  is  very  plain  evidence  in  the  defendant's  letter  to  the  Sheriff, 

dated  the  18th  of  June,  and  read  in  evidence  on  the  part  of  the 

defendant,  not  of  course  as  evidence  of  any  fact  stated  in  it»  but  as 

part  of  the  correspondence  with  the  Sub-sheriff  of  Donegal.    It 

purported  to  be  written  on  4he  part  of  the  Banking  Company,  and 

to  state  that  the  writs  of  ciapur«  had  been  issued  by  mistake,  and 
VOL.  6.  72  L 
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'M.  T.  1856.  that  the  Banking  Company  did  not  wish  the  bodies  of  any  of  the 

f^*^'     Spencers  to  be  taken,  as  they  were  quite  aware  that  they  eoold  not 

SPENCER      ^^  ^1^^^  ^^^.|^  ^^  ^  ^1^  ^f  ^^  goods,  they  shonld  ascertain  that 

•VHOMFSov.  there  was  not  enongh  to  pay  the  debt.  This  fetter  was  wiittea 
after  the  arrest;  whether  it  was  or  was  not  written  before  the 
writer  knew  of  the  arrest  was  of  oonrse  a  matter  for  the  oon- 
sideration  of  the  jnry.  Bnt|  independently  of  this,  I  shonld  require 
some  very  plain  anthori^  for  holding  that  if  a  party,  with  maHoe. 
arrests  another  for  more  than  is  dne,  with  fnll  knowledge  of  the 
facts,  he  must  be  considered  as  acting  with  probable  canse,  althoag^ 
he  acted  under  a  mistaken  impression  that  the  law  sanctioned  what 
he  knew  to  be  injustice*  I  do  not  think,  as  at  present  adviaed,  that 
the  authorities  cited  sanction  that  proposition.  At  all  CT^its,  the 
question,  for  the  reasons  I  have  stated,  is  not  open  on  tbeie 
exceptions. 

The  only  difficulty  which  I  have  haye  had  in  referenoe  to  these 
exceptions  arises  from  this,  that,  in  the  charge,  the  requisition  of 
the  phintiff  to  the  defendant  to  sell  the  goods  is  not  stated  as  one 
of  the  elements  on  which  the  obligation  of  the  defendant  to  sell  them 
was  founded.  If  the  rule,  as  laid  down  by  Lord  Eldon,  in  Wrigii 
▼.  Sin^an  (a),  and  adopted  by  the  Vice-Chancellor  in  NewUm  t. 
CharUon  (&),  be  right,  that  element  was  not  necessary.  At  all  events, 
none  of  the  exertions  is  pointed  to  this  matter ;  and  the  jury,  on 
the  third  issue,  have  found,  in  effect,  that  the  defendant  was  odkd 
upon  to  sell  the  goods  before  the  day  on  which  the  pUintiir  was 
arrested. 

The  fifth  exception  is  a  repetition  of  the  objection  to  the  reception 
of  the  proceedings  in  the  Court  of  Chancery  in  evidence,  in  the 
form  of  a  requisition  to  the  Judge  to  exclude  them  fi:om  the  juiy, 
as  any  evidence  showing  that  credit  should  have  been  given,  at  the 
time  of  the  arrest,  for  the  value,  as  afterwards  ascertained,  of  the 
goods  seised  under  the  writs  of  ySert /oeuur.  For  the  reasons  already 
stated  for  overruling  the  exception  to  the  admission  of  that  evidence, 
this  exception  also  ought  to  be  overruled. 

There  remain  to  be  disposed  of  the  third  and  the  sixth  exoeptiou. 
The  third  exception,  in  effect,  insists  that  the  jury  ought  to  be  told 

(a)  GYm.  734.  (ft)  2Diew.S4& 
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that  the  right  of  deduction  to  which  the  plaintiff  was  decreed  entitled  M.  T.  1866. 
on  account  of  the  seizure  of  the  goods  of  John  and  Robert  Spencer,     ' v-^— ^ 

SFBNCSIt 

and  on  account  of  the  alleged  neglect  of  the  defendant  to  sell  them,  ^ 

was  not  such  a  deduction  that  the  omission  to  make  it  was  evidence  Thompson^ 
of  malice  in  the  defendant.  The  answer  to  this  exception  is,  that 
if  the  defendant's  purpose  in  causing  the  arrest  of  the  plaintiff  was 
to  shelter  the  property  of  the  principal  debtors,  by  enforcing  payment 
of  the  entire  debt  from  the  plaintiff — the  surety — ^when  the  amount 
of  the  debt,  or  the  value  of  the  goods  of  the  principals  might  have 
been  recovered  under  the  writs  of  Jieri  facias  under  which  those 
goods  had  been  seiased,  that  was  such  an  indirect  motive  as  was 
evidence  of  malice.  And  such,  in  effect,  was  the  instruction  given 
to  the  jury.  The  direct  and  legitimate  purpose  of  the  writ  is  the 
recovery  of  the  debt.  If  that  purpose  could  have  been,  in  the  whole 
or  in  part,  accomplished  by  the  writs  of  ^fieri  facuu  against  the 
principal  debtors,  to  relinquish  these  writs  and  cause  the  imprison- 
ment of  the  surety,  and  to  do  that  with  the  motive  of  serving  them 
by  injuring  him,  was  plainly  evidence  for  the  jniy  on  tbe  question 
of  malice.  .« 

The  sixth  exception  insists  that  the  jury  should  be  told  that  tbe 
letters  of  Messrs.  Colhoun  &  Knox,  subsequent  to  the  arrest,  were 
no  evidence  of  malice  in  the  issuing  or  executing  the  writ  of  capias 
ad  satisfaciendum.  The  answer  to  this  exception  is  plain : — ^Messrs. 
Colhoun  &  Knox  appear  to  have  been  acting,  during  the  pro- 
ceedings in  the  Court  of  Chancery,  as  solicitors  for  the  defendant 
and  for  Messrs.  Mitchel  and  Batt,  who  were  his  oo-plaintiffs  in  the 
judgment  at  law,  and  his  co-defendants  in  the  petition  suit  in 
Chancery ;  and  the  letters  in  question  were  part  of  a  correspondence 
which  took  place  pending  that  suit,  with  a  view  to  the  plaintiff's 
liberation  from  prison.  The  result  was,  his  continued  detention 
in  gaol,  at  the  suit  of  the  defendant  and  his  co-plaintifis  in  the 
execution.  The  jury  were  at  liberty  to  draw  their  inference,  as 
to  motive,  ex  aniecedetUibus  ei  consequeniihus  ;  *  and  to  form  their 
opinion  from  the  entire  conduct  of  the  defendant  in  reference  to  the 

•  SeeLueas  t.  Godwm  (3  Bing.,  K.  C,  745;  S.  C,  4  Soott,  609;  Tmfhr  t. 
WUHtau  (2  Bam.  &  Adol  857.) 
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M.  T.  1856.  imprisonmeiit,  both  before  it  took  {dace  and  while  it  was  ooDtmned 
<   -^-y  .^^     or  prolonged ;  and  part  of  that  condnet  was  evidenoed  by  the  ktten, 

SPSHCS& 

^^  written  by  the  solicitors  acting  on  behalf  of  himself  and  his  co- 

THOMFSOir.   plaintiffs  in  the  execution  under  which  the  arrest  was  made,  on  the 
Tory  subject  of  the  imprisonment. 

Many  of  the  arguments  urged  befofie  us^  in  reference  to  the 
subject  of  mafice,  were  applicable  only  to  the  weight  and  e£foct  of 
the  evidence,  and  might  hare  been  deserving  of  much  eonmdgitioa 
if  we  were  dealing  with  a  motion  for  a  new  triaL  But  we  an, 
upon  this  record,  precluded  firom  considering  the  weight  of  tb 
evidence,  and  have  only  to  determine  whether  the  matters  to  wiikh 
these  two  exceptions  are  applied  were  any  evidenoe  to  go  to  the 
jury  on  the  question  of  maHce ;  and  I  am  very  dearly  of  opioioD 
'    that  they  were. 

The  decision  of  the  Court  is^  that  the  exceptioiis  be  ovemikd, 
and  that  there  be  judgment  for  the  plaintiff. 


FSKirsrATHBR  and  Grxxre,  BB.,  concurred.     BicHAaM,  E, 
abiewU* 


...x. 


v.:j    •■ . 


*  .^ 
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T.  T.  1866. 
QMek'B  Bench 


BRIDGET  HABDIMAN,  Plaintiff; 
G£0B6£  DBEYAB  FOTTBELL,  Defendant. 

(Queen'e  Bench.) 


Afay8,a4. 


D.  Lthch,  on  behalf  of  the  defendant,  moved  that  farther  proceed-  y^^  *  fif^ 

-»  r  YaA  been  ob- 

ings  in  this  action  be  stayed,  upon  the  terms  of  the  defendant  herein,  tained,  and  an 

arrest    made 

in  discharge  of  the  bail  bond  in  summons  and  plaint  mentioned,  thereunder  at 

'    the  suit  of  the 
forthwith  rendering  Patrick  Fottrell  to  the  custody  of  the  Marshal  plaintiff,    and 

a    bail    bond 
of  the  Four  Courts  Marshalsea,  and  of  said  defendant  paying  the  ezecnted,    on 

costs  of  the  plaintiff  heretofore  incurred  in  this  action,  on  the  Qeyer  perfect- 
grounds  that  the  said  defendant  was  always  willing  to  render  the  p]^^  in  the 
said  Patrick  Fottrell  in  discharge  of  said  bail  bond,  but  was  never  ^btain^j^- 
called  upon  so  to  do ;  and  also  on  the  grounds  that  the  said  bail  ™^^!i^^^ 

bond  was  waived  by  the  said  plaintiff,  in  proceeding  upon  the  obtaining  ra^ 

judgment,  the 

appearance  and  defence  filed  by  the  said  Patrick  Fottrell,  and  in  phuntiff  did 

not    thereby 

not  having  required  the  said  Patrick  Fottrell  to  have  entered  into  lose  his  right 

to  take  an  as> 

bail  to  the  action.  signment    of 

This  was  an  action  on  a  bail  bond  given  to  the  Sheriff,  on  the  g^d  proceed' 
discharge  of  one  Patrick  Fottrell,  who  had  been  arrested  on  a  ^^^^ 
fiat.  Bail  at  bar  was  never  perfeeted,  but  the  action  was  pro- 
ceeded with  against  Patrick  Fottrell ;  and  judgment  having  been 
recovered  therein  by  the  jMresent  plaintiff,  a  writ  of  ea.  ea.  issued 
thereon,  directed  to  the  Sheriff  of  the  city  of  Dublin,  for  the  arrest 
of  the  said  Patrick  Fottrell,  upon  which  the  Sheriff  made  a  return 
of  iioii  eei* invtnibu.  The  plaintiff,  failing  to  realise  her  demand 
upon  foot  of  this  judgment,  against  Patrick  Fottrell,  obtained  an 
assignment  of  the  bail  bond,  and  commenced  an  action  thereon 
agai^^t  the  present  defendant. 

Lyniek. 

•       _ 

The  plaintiff,  having  proceeded  in  the  action  against  Patrick 
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T.  T.  1856.  Fottrell,  before  bail  at  bar  was  eiyen,  has  thereby  waived  his  rifht 
Ommu'i  Bench        ,  .  . 

' r-^^     to  have  an  assignment  of  the  bail  bond,  and  to  take  proceediiip 

^^  thereon ;  it  was  so  decided  in  BeiU  v.  Sniytk  (a). 

Beytagh  and  Hayu^  contra. 

Bail  is  now  bail  to  the  action — ^bail  to  the  Sheriff  is  done  awty 
with.  The  old  statute  of  Hen.  6(6)  directed  that  the  Sberiff 
shoald  give  security  to  appear  to  the  action  at  the  day  Dtoed 
in  the  writ ;  and  under  the  old  practice,  until  an  appearance  was 
entered,  the  plaintiff  could  not  proceed ;  and  if  bail  at  bar  were 
given,  and  the  bail  bond  assigned,  the  party  should  come  in  promptlj 
to  surrender  his  principal ;  and  if  he  did  not  come  in  time,  the  btil 
was  fixed  with  the  debt.  The  plaintiff  might  formerly  waive  his  right 
to  bail  at  bar,  by  proceeding  with  his  action  before  it  was  put 
in;  but  now,  by  the  provisions  of  8  &  4  Ftc^  c.  105,  yoD  naj 
at  any  time  pending  the  action  arrest  the  defendant^  and  it  ii 
his  duty,  when  required,  to  put  in  special  bail.  By  the  25tik 
Rule  of  January  1854,  he  had  eight  days  to  bring  in  ths  body, 
and,  not  having  done  so,  the  bail  are  fixed.  It  is  plain,  fiwi 
section  4  of  3  &  4  Fic,  c.  105,  that  the  proceedings  against  ihe  bdl 
were  collateral  to  the  action. — [Moobb,  J.  How  do  you  reconcile  ^ 
with  the  concluding  part  of  the  3rd  section — does  not  that  asomi- 
late  the  fiat  to  the  arrest  under  the  old  practice  ?3 — ^No ;  it  was 
the  duty  of  the  defendant,  or  of  his  bail,  to  have  special  bi3 
perfected :  PhMips  v.  WhiUkead  (c).  In  Setts  v.  Su^  it  was 
held  that  where  a  capias  had  been  sued  out,  arrest  made  and 
bail  bond  executed,  the  plaintiff,  after  taking  an  assignmsnt  of 
the  bail  bond,  might  proceed  in  the  action,  without  losing  his  rigbt 
to  sue  the  bail ;  and  the  judgment  of  Lord  Denman  in  thai  case 
fully  explains  the  difference  between  the  old  and  the  new  piactioe 
on  that  subject. 

Pallas  replied. 

(a)2Q.B.  11%  (6)  23 ir«ii.  6, c  ». 

(c)  1  Chit.  B.  270. 
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Lefrot,  C.  J.  T.  T.  1856. 

This  is  an  action  on  the  bail  bond  assigned  by  the  Sheriff,  and  ^^''  ^^ 

the  application  to  the  Court  is  to  stay  proceedings  against  the  bail,  habdiman 

on  the  condition  of  their  rendering  the  body  of  the  defendant  to  the  fottbell. 


custody  of  the  Marshal.    There  is  no  doubt  that,  since  the  late  Act, 

in  the  event  of  a  defendant  intending  to  leave  the  country,  the 

plaintiff  can  obtain  leave  to  issue  a  writ  against  him,  under  which 

he  would  be  entitled  to  obtain  bail  from  the  defendant ;  but  formerly 

he  could  enforce  bail  merely  by  issuing  a  bailable  process.    That 

had  a  double  object,  to  compel  an  appearance,  and  to  obtain  secu- 

ri^.    The  Sheriff  was  to  take  his  body,  and  then  take  bail  for  his 

appearance;  and  on  his  appearance  bail  at  bar  was  given,  which 

operated  as  bail  to  the  action.  If,  before  bail  at  bar  was  given,  the 

plaintiff  took  an  assignment  of  the  bail  bond  to  the  Sheriff,  the 

Court  held  that  the  proceeding  in  the  original  action  was  a  waiver 

of  the  right  to  proceed  on  the  bail  bond ;  for  they  should  assume 

that  the  party  had  appeared,  and  therefore  the  exigency  of  the  writ 

was  complied  with ;  but  under  the  late  Aot,  the  process  to  get  bail 

IS  a  collateral  proceeding;  it  is  not  a  proceeding  to  enforce  an 

appearance,  but  it  is  a  proceeding  to  secure  the  debt.    The  plaintiff 

may  have  issued  his  summons  and  plaint,  and  during  any  stage  of 

the  action  he  may  issue  process  to  secure  the  debt,  and  compel  the 

defendant  to  give  security  for  it.    In  BetU  v.  Smyth^  the  whole 

matter  was  decided.    Where  a  party  takes  this  collateral  process, 

the  rule  that  applied  formerly  no  longer  applies.    Therefore,  under 

the  authority  of  this  case,  we  are  of  opinion  that  the  plaintiff  cannot 

be  restrained  from  proceeding  on  the  bail  bond. 

Motion  refused,  with  costs. 


Mmf^A. 
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£.  T.  186& 

Qtieen'i  Bfneh 


Jan. 30.  MURRAY  v.  BTRNE  and  another.* 

April  23. 

A,  being  con-  This  was  an  action  for  an  arrest  and  fake  impriaonment ;  to  wfaieh 
fined    in   the 

Mawhaliiea,      defendants  pleaded,  first,  a  traverse,  and  aecondlT,  a  justifieatioiL 

under  a  ciTil. 

bill  decree,  at  To  the  pleas  of  justification  the  plaintiff  demorred,  and  the  d^ 

the  mdt  of  B, 

a  petition  waa  murrer  was  allowed  (a). 

Emf^r  his         On  the  trial  of  the  issue  raised  on  the  first  plea,  before  the  Loo 

uT  inMlTrat    Chief  Justice,  at  the  Sittings  after  Hilary  Term  1855,  tiie  plaintiff 

b^»re  'adia^.  ^^®  ^  evidence  a  certificate  of  the  committal  of  the  plaintiff  to  tlie 

cati^on  that  Marshalsea,  on  the  31st  of  May  1852,  under  a  dvU-bill  decree,  for 
petition,    an  ' 

OTto  of  the  £21,  obtoined  hy  one  of  the  defendants^  J.  Thomas  Byrne,  agusst 

Court   was      the  plaintiff;  and  also  a  petition  by  the  said  J.  Thomas  Byrne  to 

serred  on  the 

inaolTent,    re-  the  Court  for  the  Relief  of  Insolvent  Debtors,  for  a  vesting  otdetm 

2niring  Um  to 
leaachedole,  the  matter  of  Thomas  Murray  (the  plaintiff)  an  insolveni  debtor, 

obeyed ;  and    <u^<^  ^^^  the  22nd  of  June  1 852,  in  which  defendant  J.  Rose  Bjnie 

then  obtained    ^^  attorney  for  defendant  J.  Thomas  Byrne  s  also  a  vesting  order 

^C  ua^^  under  that  petition,  and  an  order  directing  the  plaintiff,  withio 

h?  ^^  ^''tt2  fourteen  days,  to  deliver  in  his  schedule,  as  directed  by  the  Act  of 

for  this  ooD-  Parliament ;  also  a  conditional  order,  made  on  the  mpliostioB  of 
tempt,  and  a  '  ^^'^ 

wammt    waa    J.  Rose  Byrne,  as  attorney  of  J.  Thomas  BymOy  directing  a 

thereupon 

eranted  bj  the  warrant  to  issue  for  the  committal  of  the  insolveni  to  BichmoBd 

usolyent 

Court;  andbj  Bridewell,  for  not  filing  his  schedule,  unless  cause  shown  in  tw9 

virtue  of  tbif 

warrant,    A    ^&78  i  ft^d  an  order,  on  application  of  same  person,  making  absolole 

was  committed 

to  the  Bichmond  Bridewell,  where  he  remained  until  discharged  by  order  of  thii 
Ck>urt,  such  committal  beuig  illegal.  In  an  action  for  fidae  impriaonment,  brought 
by  A  against  B  and  C,  the  above  facts  were  vp^^  l  snd  also  a  bill  of  costs  by  C, 
chaigins  costs  for  obtaining  tiiis  warrant.  £Svidence  was  also  tendered  of  conver- 
sations between  plaintiff  and  one  of  the  defendants,  which  took  place  two  months 
prior  to  the  committal,  to  show  malice. — BeU,  that  this  eyidence  was  inadmiaaible. 

Held  alto,  that  eyen  though  the  order  of  the  Insolvent  Court,  directing  the 
committal  of  the  plaintiff,  was  illegal,  yet  beinff  an  order  of  a  oomj^nt  jnnadie- 
tion,  the  defendants  could  not  be  held  responmble  for  acting  under  it,  in  an  action 
of  trespass. 

(a)  4  Com.  Law  Bep.  642. 
*  Pbbbin,  J*,  abunie* 
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the  conditional  order*    The  plaintiff  also  gaye  in  evidence  a  bill  E.  T.  1856.. 

of  costs,  admitted  to  have  been  furnished  bj  defendant  J.  Rose 

Byrne,  for  costs  incurred  bj  J.  Thomas  Bjme,  in  the  matter  of  the 

insolvency  of  the  plaintiff,  relying  on  certain  items  therein,  being 

charges  in  respect  of  obtaining  the  conditional  and  absolute  orders 

for  the  committal  of  the  plaintiff  to  the  Richmond  Bridewell,  and 

for  bespeaking  and  lodging  the  warrant  for  that  purpose. 

The  plaintiff  was  also  examined  on  his  own  behalf,  and  deposed 
that  he  was  in  confinement  in  the  Marshalsea  in  July  1852,  when 
he  was  removed  to  the  Richmond  BrideweU  under  the  above  war- 
rant, in  which  prison  there  waa  no  separate  place  for  debtors ;  and 
that  he  remained  in  confinement  in  said  Bridewell  until  June  1853, 
when  he  was  discharged  by  order  of  the  Court  of  Queen's  Bench. 

The  plaintiff  then,  with  a  view  to  show  the  circumstances  under 
which  he  had  been  imprisoned  in  the  Richmond  Bridewell,  and  the 
malice  of  the  defendant,  was  asked  if  he  had  any  conversation 
with  the  defendajits,  or  either  of  them,  before  his  first  committal  to 
the  Marshalsea?  and  he  stated  that  he  had.  Plaintiff  was  then 
asked  what  such  conversation  was?  and  defendants  objected  to 
such  conversation  being  given  in  evidence ;  and  the  learned  Judge 
refilsed  to  receive  the  evidence  x>f  such  conversation. 

Ami  the  plaintiff,  with  a  view  to  show  that  the  defendants  were 
aciuaited  by  malice,  in  procuring  plaintiff  to  be  imprisoned  in  the 
Richmond  BrideweU,  tendered  evidence  to  show  that  the  defendants 
had  been  animated  by  malicious  motives  in  plaintiff's  first  imprison- 
ments all  which  evidence  the  learned  Judge  refused  to  receive; 
whereupon  the  plaintiff  excepted  to  the  rulings  of  the  learned 
Judge. 

The  plaintiff  then  gave  in  evidence  an  order  of  the  Court  of 

Queen's  Bench,  bearing  date  the  6th  of  June  1853,  for  his  discharge 

from  confinement  in  the  Richmond  Bridewell ;  and  the  defendants 

not  having  given  any  evidence,  the  learned  Judge  charged  the  jury, 

and  told  them  that  the  defendants  did  not  appear  to  have  done 

more  than  to  move  the  Insolvent  Court  to  commit  the  plaintiff  for 

his  contempt,  and  to  have  delivered  the  warrant  to  the  govempr 

of  the  Richmond  Bridewell:  and  thereupon  the  Counsel  for  the 
VOL.  6.  73  L 
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£.  T.  1856.  plaintiff  required  the  learned  Judge  to  say  that,  such  being  the  facts 
V'"*-'     proved  in  evidence,  the  defendants  were  on  the  evidence  shown  to 

MTTB-TR-AY* 

be  trespassers,  and  that  the  jury  should  find  for  the  plaintiff ; 
which  his  Lordship  refused  to  do,  and  left  the  whole  esse 
to  th»  jury  upon  the  evidence  ;  whereupon  the  plaintiff  again 
excepted. 


BTBNE. 


Exham  and  BaU^  in  support  of  the  exceptions. 

We  contend,  in  the  first  place,  that  under  a  traverse  of  the  fact  of 
an  assault  and  imprisonment,  the  defendants  were  not  at  Ubertj 
to  rely  upon  an  invalid  order  of  a  Judge  of  the  Insolvent  Couit, 
and  that  every  person  acting  under,  and  to  forward  the  execution 
of,  such  invalid  order,  is  a  trespasser;  and  secondly,  if  the  mere 
fact  of  acting  under  and  forwarding  the  execution  of  the  order  for 
committal  of  the  plaintiff  did  not  of  itself  render  the  defendant 
trespassers,  yet  if  they  were  actuated  by  malicious  motives  in  pro- 
curing the  order,  and  having  it  executed,  and  that  their  coDdnet 
was  not  a  mere  bona  fide  application  to,  and  obedience  o(  the 
Insolvent  Court,  they  would  thereby  become  trespassers ;  and  that, 
therefore,  the  conversations  and  evidence  were  admissible,  with  a 
view  of  proving  the  indirect  conduct  and  motives  of  the  defendants. 

The  Court  may  be  pressed  by  the  ruling  of  the  Common  Pkaa, 
in  Dichion  v.  C(y:>es  (a),  where  that  Court  held  that  an  action  of 
trespass  will  not  lie  against  a  principal  or  his  attorney,  who  act 
upon  the  order  of  a  Court  of  competent  jurisdiction  ;  but  that  case 
differs  essentially  from  the  present :  there  the  attorney  derived  no 
advantage  from  the  proceedings,  he  merely  lodged  the  warrant  of 
committal  with  the  officer  of  the  Court,  and  directed  him  to  acton 
it ;  but  here,  the  attorney  interfered  directly,  and  charged  costs  fct 
the  execution  of  the  warrant,  and  thus  he  becomes  liable  as  a  tres- 
passer. Besides,  in  Dickson  v.  Copes^  there  was  no  malice  proved— 
no  indirect  motive  to  induce  the  petitioner  in  the  inaolvent  matter 
to  proceed  in  the  business.  But  when  the  attorney  is  a  paiticipstor 
in  the  arrest,  he  and  the  clients  are  liable. — [T^sfbot,  C  J.  Would 
the  malice  of  the  client  affect  the  attorney,  or  is  malice  the  test  of 

(a)  7  Ir.  Jar.  165;  S.  C,  5  Lr.  Goddl  Law Bep.  182. 
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trespass?] — Admittedly  not ;  but  the  plea  here  is  " not  guilty." —  E-  T.  1856. 
[MooBE,  J.  Suppose  the  act  done  illegal,  the  defendant  relies  on 
a  privilege  to  justify  the  act,  and  you  say  if  malice  animated  the 
acty  he  cannot  rest  on  privilege.] — Green  v.  Elgie  (a)  was  the  case 
on  which  Dickson  v.  Capes  rested ;  and  that  decided  that  an 
attorney  who  deliberately  directs  the  execution  of  a  warrant  is 
liable  in  trespass  if  it  prove  bad.  If  in  fact  the  attorney  or  client 
do  not  proceed  bona  fide^  but  apply  to  the  Court  for  some  indirect 
purpose,  and  deliver  the  writ  to  the  Sheriff,  the  moment  that  indi- 
rect purpose  is  shown,  the  protection  of  privilege  is  withdrawn : 
Braham  v.  Bather  {)>)  \  Bryant  v.  Clution(c).  In  that  case, 
Parke,  B^  says : — *'  The  act  complained  of  is  one  which  was  done 
*'  in  consequence  of  the  act  of  the  defendant  himself.  The  plaintiff 
"has  been  brought  into  Court  in  consequence  of  the  act  of  the 
«  defendant ;"  and  he  is  called  upon  to  justify  that  act :  Eggington 
V.  Mayor  of  Lichfield  (d). 


Sidney  and  Fitzgibbon^  contra. 

Dickson  V.  Capes  was  decided  on  a  different  state  of  facts,  and  in 
fact  was  an  action  on  the  case.  Malice  cannot  be  admitted,  to  mabe  that 
a  trespass  which  in  fact  is  not  trespass  at  all :  Cooper  v.  Harding 
and  Smith  («).  Attorneys  are  not  liable  in  trespass,  if  they  have  taken 
no  steps  in  the  execution  of  the  warrant,  except  ordering  it  to  be 
prepared  by  an  agent,  who,  when  it  was  ready,  gave  the  messenger 
notice  to  take  it.  The  evidence  rejected  here  was  of  a  conversation 
long  prior  to  the  imprisonment  of  the  plaintiff;  and  how  could  that 
conversation  make  the  act  an  imprisonment,  which  the  jury  found 
was  not  an  imprisonment  ?  If  a  man  be  not  a  trespasser  by  his  acta, 
malice  cannot  make  him  one. 

Cur.  ad.  vuU. 


LSFBOY,  C.  J. 

This  case  comes  before  the  Court  on  a  bill  of  exceptions  taken      AprU23. 


(a)  5  Q.  B.  99. 
(c)  1  M.  &  W.  408. 


(b)  3  WiU.  368. 
(<0  6  £.  &  B.  100. 


(e)  7  Q.  B.  928. 
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E.  T.  1866.  by  the  plaintiff  at  the  triaL    The  action  was  for  aaaault  and  fidse 
Queen'i  Bench 

imprisonment ;  the  imprisonment  being  by  a  committal  by  the 

Insolvent   Court  to  the  Richmond  Bridewell,   the  plaintiff  being 

therefrom  discharged  on  habeas  carpta    granted    by  this  Comt 

The  action  was  brought  against  the  attorney,  and  his  client  who 

was  the  actor  in  the  proceedings,  and  under  whose  direction  tiie 

plaintiff  was  imprisoned.      The  defence  denied  the  assault  and 

imprisonment,  and  also  justified.     A  demurrer  was  pot  in  to  this 

justification,  and  this  Court  allowed  the  demurrer,  thereby  boldiDg 

that  the  justification  was  not  established;  that  therefore  is  oat  of 

the  case. 

There  remained,  however,  a  denial  of  the  taking  and  imprison- 

» 

ment ;  and  that  came  to  be  tried  ^  the  issue,  whether  the 
defendant  did  take  and  imprison  the  plaintiff?  The  plaintiff,  in 
order  to  make  out  his  case,  proved  that  he  had  been  confined 
in  the  Marshalsea,  under  an  execution  under  a  civil-bill  decree, 
and,  being  so  confined,  a  warrant  was  lodged  with  the  govenior 
of  the  Richmond  BrideweU,  under  which  he  was  removed  from 
the  Marshalsea  to  the  Richmond  Bridewell,  where,  he  aU^es^  he 
was  unlawfully  imprisoned.  He  proved  his  remoYal  from  the 
Marshalsea  on  the  23rd  of  July  1852,  he  having  been  confined 
there  from  the  previous  month  of  May;  and  he  prodneed  the 
warrant  that  had  been  lodged  by  one  of  the  defendants  (the 
attorney)  with  the  keeper  of  the  Richmond  BridewelL  The 
defendants  state,  as  their  defence  for  that  proceeding,  these  facts : — 
That  the  plaintiff  being  in  the  Marshalsea,  a  petition  was  presented 
by  him  to  the  Insolvent  Court,  for  relief  under  the  Insolvent 
Statutes,  where  the  regular  proceedings  were  taken  for  that  por- 
pose.  Before  an  adjudication  on  that  petition  was  made,  eerftain 
interrogatories  were  administered  to  the  plaintiff,  one  of  which  was 
to  compel  him  to  return  a  proper  schedule.  An  order  was  served 
on  the  insolvent  for  that  purpose,  and  he  disobeyed  that  order; 
and  the  Insolvent  Court  thereupon  made  a  conditional  order  that 
he  should  be  committed  for  a  contempt  of  Court;  and  no  cause 
being  shown  against  that  order,  same  was  made  absolute,  and 
thereupon  the  plaintiff  was  committed,  for  the  contempt,  to  the 
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Richmond  Bridewell.    All  these  proceedings  were  perfectly  regular;  E.  T.  1856. 

in.  1.  Tk         ■,      /.  Queen's  Bench 

the  order  made  was  for  contempt,  bj  a  Court  of  Record,  of  com- 
petent apd  ezclasive  jurisdiction. 

The  plaintiff,    however,  insists    that  the  warrant  was  illegal, 
because  the  order,  and  the  warrant  founded  on  it,  directed  an  impri- 
sonment in  the  Richmond  Bridewell;  and,  in  order  to  make  the 
attorney  liable  for  that  alleged  illegal  imprisonment,  he  produced 
a  bill  of  costs,  to  show  that  the  attorney  was  the  active  party  up 
to  the  last  moment  in  the  matter.     He  also  gave  in  evidence  a  con- 
Tersation,  which  he  swore  took  place  between  himself  and  one  of 
the  defendants,  two  months  prior  to  the  committal,  in  order  to  show 
malice.    The  learned  Judge  rejected  that  evidence  on  the  ground 
of  irrelevancy ;  and  that  was  the  basb  of  the  first  exception.    The 
relevancy  of  the  evidence  was  not  apparent,  though  it  might  be 
evidence  in  an  action  for  maliciously,  and  without  probable  cause, 
instituting  those  proceedings ;  but  if  the  proceedings  here  instituted 
were  legal,  that  evidence  oonld  not  make  them  illegaL  We  therefore 
all  concur  in  opinion  that  this  evidence  was  properly  rejected. 

But  further,  the  plaintiff  required  a  direction  that  the  defendants 
were  trespassers  by  these  proceedings ;  for  he  insisted  that  the  war- 
rant was  illegal,  and  required  the  Judge  so  to  direct  the  jury.  He 
contended  that  that  was  an  invalid  order,  and  the  defendant  could 
not  rely  on  it ;  and  therefore  that  no  protection  was  afforded  by  it, 
and  that  the  parties  acting  under  it  were  trespassers. 

No  doubt,  if  the  Court  was  a  Court  of  oompetent  jurisdiction, 
and  the  order  made  that  of  a  Court  having  full  jurisdiction  over 
the  subject-matter,  that  order,  even  though  erroneous,  will  protect 
the  party  acting  under  it.  That  was  in  fact  the  second  resolution  in 
the  Marshalsea  ease  (a),  and  that  the  Judge  was  called  on  virtually 
to  overrule.  Therefore,  whether  the  order  of  the  Insolvent  Court 
was  valid  or  invalid,  it  was  the  order  of  a  Court  of  competent 
jurisdiction,  and  we  are  not  called  on  to  say  whether  it  was  an 
erroneous  order  or  not;  it  was  one  perfectly  within  the  limits  of 
the  Court.  We  have  no  doubt  upon  the  questions  raised,  and  the 
exceptions  must  be  overruled. 


(a)  10  Bep.  68  b. 
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E.  T.  1856.       Gbampton,  J. 

^'  I  concur  with  my  Lori>  Chief  Justice.     This  was  a  right 

verdict,  and  the  exceptions  are  not  sustainable. 

The  action  was  one  of  trespass  vi  et  armU^  and  the  only  plea 
on  the  record,  on  which  the  issue  could  go  to  the  jury,  was,  ^  not 
guilty."  The  plaintiff,  as  part  of  his  evidence,  produced  the  order 
of  the  Insolvent  Courts  and  the  warrant  founded  thereon,  and,  under 
the  general  issue,  he  said  he  was  entitled  to  a  verdict,  this  order 
being  illegal  and  invalid,  and  that  every  person  acting  under  it  was 
a  trespasser.  But  it  is  settled  by  authority,  that  wherever  a  Court, 
having  general  jurisdiction  over  the  subject-matter,  makes  an  erro- 
neous order,  and  issues  an  invalid  warrant  founded  on  that  ocder, 
neither  the  party  obtaining  the  warrant  founded  thereon,  or  his 
attorney,  is  liable  in  an  action  of  trespass  for  putting  the  Court  into 
activity.  The  Court  may  be  answerable  for  its  order  in  some  shape 
or  other ;  but  if  the  party  do  nothing  more  than  put  the  Court  in 
motion,  he  is  protected;  if,  however,  a  party  go  beyond  that,  and 
take  an  active  part  in  the  arrest,  it  will  make  that  person  a  tres- 
passer. The  Court  of  Common  Fleas  in  this  country  have  pro- 
nounced an  unanimous  judgment  on  this  subject,  resting  on  the 
authority  of  Cooper  v.  Harding  and  Smith  (a) ;  and  there  the 
Court  held  that  attorneys  were  not  liable  in  trespass,  they  having 
obtained  a  warrant  of  a  Commissioner  of  Bankruptcy,  under  which 
the  party  was  arrested,  but  which  proved  invalid,  because  th^  had 
taken  no  steps  in  the  execution  of  the  warrant.  Green  v.  Eigiie 
is  a  tnost  unsatisfactory  case,  as  reported ;  but,  at  all  events^,  it 
does  not  touch  the  present  case.  In  Carrati  v.  Morletf  (&),  it  wis 
expressly  laid  down  that  the  party  merely  putting  the  Court  ia 
motion,  if  he  have  nothing  more  to  do  in  the  matter,  is  not  liable 
in  trespass;  he  but  originates  the  proceedings,  and  directs  the 
procurement  of  what  causes  the  trespass ;  here  no  more  was  done 
than  lodging  the  warrant  of  committaL 


Moose,  J. 

It  appears  to  me  that,  in  an  action  like  the  present,  the  fiids 


(a)  7  Q.  B.  928. 


(6)  1  Q.  B.  la 
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proved  did  not  sustain  the  case.  The  plaintiff,  becoming  embarrassed  E.  T.  1856. 

Queen* a  Bench 
in  his  circumstances,  applied  to  the  Insolvent  Court  for  relief.     The 

Insolvent  Court  had  clear  jurisdiction  in  the  matter.  One  of  the 
defendants  was  a  creditor  of  the  plaintiff,  and  the  other  defendant 
was  his  attorney,  and  he  had  a  right  to  act  in  that  Court  on  behalf 
of  his  client.  The  Court  was  one  of  competent  jurisdiction,  and 
pronounced  an  order,  which  I  will  assume  was  an  erroneous  order, 
for  the  purpose  of  the  argument ;  but  it  would  be  going  a  great 
length  to  saj  that  the  party  would  be  responsible  for  that  order, 
so  made  by  a  Court  of  competent  jurisdiction.  But  then  it  is  said 
the  defendants  went  further,  and  that  the  attorney  took  out  the 
order;  that  it  was  the  duty  of  the  attorney  and  the  right  of  the 
client  to  take  out  the  order  and  deliver  it ;  if  so,  these  facts  do 
not  constitute  either  party  a  trespasser.  The  other  exception, 
grounded  on  the  rejection  of  evidence  of  malice,  seems  quite  un- 
tenable. It  appears  to  me  that  if  it  be  once  established  that  what 
has  been  done  was  done  in  the  exercise  of  a  legal  right,  that 
evidence  of  that  sort  cannot  be  received,  because  of  its  immateriality 
— ^that  what  was  passing  in  the  mind  of  the  party  is  in  fact  quite 
unimportant. 


Lefboy,  C.  J. 

I  do  not  hold  that  there  is  any  distinction  to  be  taken  between 
what  the  attorney  does  by  his  own  hand  and  what  he  caUs  on 
another  to  execute.  If  the  attorney  be  liable  at  all,  he  is  liable 
as  much  for  delivering  a  warrant  to  the  officer  to  execute,  as  if 
done  by  himself;  and,  if  protected,  he  is  equally  protected,  if  he 
act  per  se^  or  through  the  officer.  He  in  fact  who  authorises  a 
trespass  is  a  trespasser. 

Exceptions  overruled. 
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CommcnPleas. 


BANKS  V.  CONEYS. 


(Common  PUas.J 


Jan.  21,  SI. 


In   an  action  Xgjg  ^^^g  ^j^  action  brought  under  the  93rd  section  of  the  1  &  2 
for    penalties, 

brought  under  yic,^  c.  56.  by  the  Poor-law  CommiasionerB,  in  the  name  of  tbdr 

thel&2Fic.,  »  '     ^ 

c.  56,   8.   98  chief  clerk,  against  one  of  the  guardians  of  the  Clifden  union,  i& 

(Iriflh    FooF' 

law    Act),  the  county  of  Galwaj,  to  recoTcr  three  separate  penalties  of  £106, 

^^a    of   the  ioT  supplying,  while  he  waa  such  guardian,  or  for  being  coooened 

for  Bupp^^  directly  or  indirectly  in  a  contract,  for  bis  own  profit,  for  certain 

^u^^to^'^t  'S^'^  ^^  provisiona  for  the  use  of  that  union.    The  Tenne  wu  liid 

union,  the  re.  j^  ^he  county  of  the  city  of  Dublin.  The  defendant  traversed  esch  rf 
nue   was  laid  '  ^ 

in  the  county  the  three  paragraphs  in  the  summons  and  plaint,  and  then  pleaded, 

of  the  city  of  r     -x*     i  r        -7  i 

Dublin.     The  fourthly,  '*  That  the  alleged  offences  complained  of  in  each  of  the 

defendant 

pleaded  that  in  '*  causes  of  action  in  said  plaint  mentioned  were  not^  nor  waaaaj 

such     actions 

theyenue  was  "of  them,  committed  in  the  county  of  the  city  of  Doblia;"  and 

the  2nd  section  defendant  pleaded,  fifthly,  that  plaintiff  had  not,  according  to  the  pro- 

^CarS,  ell,  ^^^ons  of  the  statute  in  that  case  made  and  provided,  tdcen  anoath 

J^^**hjS*  before  some  of  the  Judges  of  her  Majesty's  Court  of  Common  Pleas 

^^^^®^  (that  being  the  Court  in  which  the  action  waa  brought),  that  the 

the  offences      offences  laid  in  the  plaint  were  not,  nor  was  any  of  them,  committed 
were  commit-  "^ 

ted     in     the  in  any  other  county  than  in  the  county  of  the  city  of  DabliB, 
county   where 

the  Tenue  was  nor  that  he  the  plaintiff  believed  the  said  offences,  or  any  of  than, 
hud,  as  requir-  , 

ed  by  the  8rd  weiB  or  was  committed  a  year  before  the  commencement  of  the 
section  of  that 
statute.—  action. 

murrar,^^  th^       ^^®  plaintiff  demurred  to  the  fourth  plea,  on  the  ground  that 

wd  3rd  »MN  ^®  venue  in  the  action  was  not  local ;  and  to  the  fifth  defence, 

^d*  n*Car^  on  the  ground  that  the  oath  therein  mentioned  is  not  necessary 

1,  c  11,  apply  ^heQ  the  action  is  brought  und^  the  1  &  2  Vtc^  c  56.  s.  93. 
only  to   cases  ^     ^  f  f     ^ 

where   the 

party  has  an  option  of  suing  in  an  Inferior  or  in  a  Superior  Court,  and  do  not  apply 

to  cases  where  the  action  in  required  to  be  brought  in  a  Superior  Court,  as  is  the  case 

in  actions  for  penalties  under  uie  1  &  2  Vic,,  c  56,  s.  08. 
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E.  Pennefather  and  D.  Lynch^  in  support  of  the  demurrer.       H.  X-  1857. 

The  93rd  section  of  the  1  &  2  Fic,  c.  56,  enacts  that  no  guardian 
shall  supply,  for  his  own  profit,  any  goods  or  provisions  for  the  use 
of  any  union  of  which  he  is  a  guardian,  nor  be  concerned  directly 
or  indirectly  in  supplying  the  same,  "  under  the  pain  of  forfeiting 

m 

*'  the  sum  of  £100,  with  full  costs  of  suit,  to  any  person  who  shall 
^'  sue  for  the  same  by  action  of  debt,  or  on  the  case,  in  any  of  her 
*'  Majesty's  Courts  of  Record  «t  Dublin."  It  is  maintained  for  the 
defence  that,  under  the  provisions  pf  the  10  &  11  Car.  1,  c.  11, 
the  venue  in  penal  actions  is  local.  That  statute  corresponds  to 
the  21  t/ac.  1,  c.  4  {Eng.).  There  is  also  an  English  Act  of 
the  31  Eliz^  c.  5,  but  it  does  not  apply  to  Ireland.  The  pro- 
visions of  the  21  Jac  1,  c.  4,  do  not  apply  to  offences  created  by 
subsequent  statutes  :  Hick^  case  (a)  ;  Rex  v.  Gaul  (b) ;  French 
V.  Coxon  (c).  In  1  Wtns.  Saund.  Rep,,  p.  312  &,  it  is  said : — "  With 
"  respect  to  actions  upon  penal  statutes,  it  may  be  observed,  first, 
<'that  the  statute  of  21  Jac.  1,  c.  4,  s.  1,  is  held  to  be  confined 
**  to  such  statutes  only  as  were  in  being  at  the  time  pf  making  it. 
"  Secondly;  it  does  not  give  any  new  jurisdiction  to  the  Inferior 
*'  Courts,  where  they  had  none  before.  This  last  may  be  said  to  be 
"a  fundamental  rule  in  the  construction  of  the  21  Jac,  1  ;  and 
"  therefore,  where  the  penalty  is  to  be  recovered  by  action,  informa- 
**  tion,  &c.,  either  in  the  Courts  of  Record  at  Westminster,  or  in  the 
*'  Courts  of  Record  only,  where  no  essoin,  protection,  or  wager  of 
"  law  shall  be  allowed,  which  words  are  held  to  mean  the  Courts 
"at  Westminster,  the  statute  of  21  Jac.  1  does  not  apply.  Thirdly ; 
**  where  the  informer  has  an  election  to  proceed  either  by  action,  &c., 
**  in  the  Superior  Courts  to  sue  for  the  penalty,  or  by  indictment  at  the 
"  Assizes  or  Sessions,  he  may  still  sue  for  the  penalty  in  the  Superior 
''  Court.  Fourthly ;  but  where  the  penalty  may  be  sued  for  by  action, 
« information,  &c.,  either  in  the  Courts  at  Westminster,  or  at  the 
*^  Assizes  or  Sessions  of  the  Peace,  the  21  Jac.  1  prohibits  any  suit 
"in  the  Superior  Courts."  Buller's  N.  P.,  p.  195  b.  Neither  do 
they  apply  to  penal  actions  which  must  be  brought  in  the  Superior 

(a)  1  Salk.  373.  (6)  1  Salk.  372. 

(c)  2  Sir.  1061. 
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H<.  T.  1857.  Courts.      In  Barber  y.  Tilson  (a),  Lord  EllenboroBgh  (p.  437) 

reviewed  the  statute  of  21  Jac.  1,  and  said,  *^Tne  preamble  goes 
"  on  to  recite  '  that  the  poor  commons  of  the  realm  are  grievoudj 
'*  vexed  by  being  prosecuted  and  forced  to  appear  in  the  Conits 
*'  at  Westminster ; '  therefore  the  grievance  aimed  at  was  the  draw- 
**  ing  them  up  from  their  homes  to  the  Courts  at  Westminster.  For 
"remedy  of  this  grievance,  the  statute  enacts  that  all  offences  against 
"any  penal  statute  shall  be  commenced,  sued,  prosecuted,  tried, 
"  recovered  and  determined  by  action,  &c.,  before  the  Justices  of 
"  Assize,  of  Nisi  Prius,  of  Oyer  and  Terminer  and  Justices  of  €raol 
*^  Delivery,  or  before  the  Justices  of  Peace  of  every  county,  &&, 
"wherein  such  offences  shall  be  committed,  in  the  Courts,  places 
"  of  judicature  or  liberties  respectively,  and  not  elsewhere.'*  In 
Leigh  v.  KenHb)j  the  Court  refused  to  stay  proceedings  in  d^ 
on  a  penal  statute,  after  verdict,  though  no  affidavit  had  been  filed 
that  the  offence  was  committed  in  the  county  where  the  action  was 
brought,  and  within  a  year  before  the  bringing  of  it ;  and  it  was 
held  that  the  21  Jac.  1,  c.  4,  only  applied  to  those  penal  statutes 
on  which  proceedings  may  be  had  before  the  Justices  of  Assize, 
Justices  of  the  Peace,  &c.  Lord  Kenyon,  in  his  judgment^  said, 
**  I  have  looked  into  the  old  cases  on  this  subject ;  and  the  result 
"of  my  researches  is,  that  the  statute  of  21  Jae.  does  not  comirol 
^^any  of  those  statutes  on  which  penal  actions  are  to  he  hromghi 
" tn  the  Superior  Courts**  In  Stratum  v.  Molony  (e),  which  was 
tried  in  the  Sittings  after  Hilary  Term  1843,  an  action  for  a  penalty 
was  brought  under  the  Poor-law  Act,  the  venue  being  laid  in 
Dublin.  After  trial  had  and  judgment  obtained,  an  application  to 
change  the  venue  to  Louth,  where  the  offence  had  been  committed, 
was  refused  by  the  Court. '  The  3rd  section  of  the  10  &  1 1  Car,  I 
(as  to  the  affidavit)  is  merely  directory.  By  the  62nd  section  of  the 
Common  Law  Procedure  Act,  the  venue  in  any  personal  action  may 
be  laid  in  any  county  that  the  plaintiff  may  think  proper.  A  per- 
sonal action  includes  the  right  to  recover  a  debt ;  and  a  penalty 
is  a  debt:  Shinier  v.  Roberts {d).  The  Common  Law  Procedure 
Act  is  conversant  with  penal  actions,  and  double  pleadings  have 


id)  3  M.  &  S.  429. 
(c)  Not  reported. 


(h)  3  T.  B.  362. 
(d)  Bull.  N.  P.  197. 
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been  allowed  in  such  actions,  though  the  4  Anne^  c.  16,  which  H.  T«  1867. 

allowed  double  pleadings,  did  not  extend  to  penal  actions :  Heyriek  v-.-^ — *  ' 

y.  Poster  (a) ;  Pounds  v.  Carr  (b).     He  also  cited  Shipman  y.  ^ 

Henbesi{c)i  Balls  y.  Atwood{d).  eomrs. 


BlaAe  and  M.  Morris^  in  support  of  the  plea. 

Those  cases,  which  decide  that  the  statute  of  21  Jae.  1  do  not 
apply  to  actions  under  subsequent  penal  statutes,  were  all  decided 
upon  the  1st  section ;  but  the  4th  section  of  the  21  Jac.  1,  which 
allows  a  plea  of  the  general  issue  in  penal  actions,  has  been  held, 
in  Earl  Spencer  y.  8wannell{e\  to  be  general,  and  to  apply  to 
subsequent  statutes.  The  2nd  section  of  the  statute  of  Charles 
is  as  general  in  its  language  as  the  4th  section  of  the  statute  of 
JameSj  and  should  be  held  to  be  general,  and  not  limited  like  tkt  1st 
section.  The  words  of  the  2nd  section,  '*  Any  offence  committed,  or 
to  be  committed  against  any  penal  statute,**  show  that  it  was  meant 
to  apply  to  subsequent  'acts.  In  the  schedule  to  the  C<mmion  Law 
Procedure  Act,  the  10  Car,  1  is  not  among  the  statutes  thereby 
repealed. 


MONAHAN,  C.  J. 

This  was  an  action  brought  to  reooyer  penalties,  under  the  93fd 
section  of  the  Poor-law  Act  (1  &  2  Fie.,  c  66).  That  section 
enacts  that  no  guardian  shall  supply,  iix  his  own  profit,  any  goods 
or  proyisions  for  the  use  of  any  union  of  which  he  is  guardian,  nor 
shall  he  be  concerned  directly  or  indirectly  in  any  contract  relating 
thereto,  "  under  pain  of  forfeiting  the  sum  of  one  hundred  pounds, 
^'  with  full  costs  of  suit,  to  any  person  who  shall  sue  for  the  same 
<«  by  action  of  debt,  or  on  the  case,  in  any  of  her  Majes^s  Courts  of 
'*  Record  at  Dublin."  It  is  eyident  therefore  that  such  an  action 
must  be  brought  in  a  Superior  Court  In  the  present  action,  the 
yenue  was  laid  in  the  county  of  the  dty  of  DubHn.  The  defendant 
pleaded  fiye  defences;  three  were  on  the  moits;  the  fourth  plea 


(a)4T.B.701, 
(e)  4  T.  B.  409. 


(6)  8  It.  Jnr.  388. 
((0  I  H.  BL  347. 


/flkSl. 


(e)3  1L&W.  164. 
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H.  T.  1857*  states  that  the  alleged  offences  were  not»  nor  was  any  one,  coaunitted 
in  the  county  of  the  city  of  Dublin. 

The  fifth  defence  is  that  the  plaintiff  had  not,  according  to  the 
statute  in  that  case  made  and  provided,  taken  an  oath  before  some 
of  the  Judges  of  her  Majesty's  Court  of  Common  Fleas,  that  the 
offences  laid  in  the  plaint  were  not,  or  that  any  of  them  was  not, 
oonmiitted  in  any  other  county  than  in  the  county  of  the  city  of 
Dublin,  nor  that  he,  the  plaintiff,  believed  the  said  offences  were 
committed  a  year  before  the  commencement  of  the  suit.  To  the 
fourth  and  fifth  pleas  the  plaintiff  has  demurred.  The  qoestion 
in  this  case  turns  upon  the  construction  of  the  1st,  2nd  and  3rd 
sections  of  the  10  &  11  Car.  1,  c  11;  the  defendant  contending 
that,  under  the  2nd  section  of  that  Act,  the  venae  in  the  preseat 
case  should  be  laid  in  the  county  where  the  offence  was  conunitted, 
and  that,  under  the  3rd  section,  there  ought  to  be  the  verifyiDg 
affidavit  required  bj  that  section. 

The  21  Joe.  1,  c.  4,  is  the  corresponding  English  Act  Its  3rd 
section  is  the  same  as  the  3rd  section  of  the  statute  of  CkarUt; 
and  it  has  been  decided  in  several  cases  that  the  Ist  Bectioo  of 
the  21  Joe.  applies  only  to  actions  which  the  party  had  a  right 
to  commence  in  an  Inferior  Court,  and  that  it  also  applies  odIj 
to  actions  brought  to  recover  penalties  incurred  prior  to  the 
21  Joe*  1,  and,  in  Ireland,  of  course,  prior  to  the  10  d^  11  Car,  1. 
On  the  other  hand,  it  has  been  decided,  in  JBarl  Spencer  v.  StMm- 
iie0(a),  that  the  4th  section  of  the  21  Jac.  1  applies  to  actions 
in  Superior  Courts;  and  the  Court  intimated  a  strong  opinioo 
that  that  section  applies  also  to  actions  for  penalties,  brought 
under  statutes  passed  subsequently  to  the  statute  of  Jamtt* 
Now,  the  question  that  has  been  argued  before  us  is  this:— arc 
the  2nd  and  3rd  sections  limited  to  the  same  cases  as  the  1st 
section,  or  is  the  2nd  section  general  in  its  operation,  li^e 
the  4th  section?  In  Earl  Spencer  v.  SwanneU,  Baron  Farke 
held  that  the  2nd  section  was  so  limited;  but  it  is  said  that  id 
that  case  it  was  unnecessary  to  decide  the  point,  inasmuch  as 
there  is  another  English  statute  making  the  venue  in  such  ciaes 


(a)  9  M.  &  W.  154. 
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local.  We  have  considered  thia  case  independently  of  that  deci-  H.  T.  I857< 
sion,  and  we  are  of  opinion  that,  on  the  face  of  the  Act  itself, 
it  is  plain  that  these  three  sections  apply  only  to  one  class 
of  cases,  those. cases,  namely,  which,  by  the  1st  section,  the 
party  may  commence  in  an  Inferior  Court,  and  therefore  do 
not  apply  to  cases  where  the  party  must  commence  his  'action 
in  a  Superior  Court ;  and,  by  the  93rd  section  of  the  Insh  Poor- 
law  Act  (1  &  2  ViCf  c.  56),  it.  was  imperative  to  commence 
the  present  action  in  a  Superior  Court  at  Dublin. 

The  Ist  section  of  the  10  &  11  Car.  2,  c.  II,  enacts. — [Here 
his  Lordship  read  the  section.] — Now  it  is  plain,  upon  reading 
that  section,  that  whether  or  not  it  applies  to  actions  for  penalties 
incurred  under  subsequent  statutes,  it,  at  all  events,  applies  only 
to  cases  where,  by  the  law  as  it  stood  at  the  time  of  the  passing 
of  the  Act,  or  by  subsequent  statutes,  the  party  has  an  option 
of  suing  either  Jn  an  Inferior  Court  or  in  a  Superior  Court  at 
Dublin.  That  section  merely  describes  the  Court  where  the  party 
may  sue^.  Then  the  2nd  section  enacts,  that  in  all  informations  and 
in  all  declarations  in  any  action  under  a  penal  statute,  the  offence 
shall  be  laid  and  alleged  to  have  been  committed  in  the  said 
county  where  such  offence  was  in  truth  committed;  and  that 
if  the  defendant  shall  plead  *'  not  guilty,"  and  the  plaintiff  shall 
not  prove  the  offence,  and  that  it  was  committed  in  that  county, 
then  the  defendant  shall  be  found  not  guilty.  Now  that  is  general ; 
and,  were  it  not  for  the  3rd  section,  there  might  be  a  doubt  of 
its  true  construction.  But  the  3rd  section  enacts,  *^  That  no  officer 
'*or  minister  in  any  Court  of  Record  shall  receive,  file  or  enter 
**  of  record,  any  information,  bill  or  plaint,  count  or  declaration, 
^'grounded  upon  the  said  penal  statutes,  or  any  of  them,  which, 
^*  before  this  Act,  were  appointed  to  be  heard  and  determined 
*^in  their  proper  counties,  until  the  informer  or  relator  hath 
'^  first  taken  a  corporal  oath  before  some  of  the  Judges  of  that 
"Court,  that  the  offence  or  offences  laid  in  such  information, 
"action,  suit  or  plaint,  was  or  were  not  committed  in  any  other 
"county  than  where,  by  the  said  information,  biU,  plaint,  count 
"or  declaration,  the  same  is  or  are  supposed  to  have  been  com- 
"  mitted ;  and  that  he  believeth,  in  his  conscience,  the  offence  was 
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H.  T.  1 857*  **  committed  within  a  year  before  tbe  -information  or  saity  within 

<Hhe  same  county  where  the  said  information  or  snit  commenced; 
''the  same  oath  to  be  there  entered  of  recGrd.**  It  is  quite 
plain  that  that  section  refers  to  the  Ist  and  2nd  sectioiiSy  and 
applies  to  the  cases  provided  for  by  these  cases^  namely,  where 
actions  for  penalties  are  to  be  brought  in  local  jarisdictions. 
Therefore  we  think  that  these  three  sections  apply  to  the  same 
subject-matter,  that  is  to  say,  to  actions  for  penalties,  which  the 
party  had  an  option  of  bringing  either  in  the  Inferior  Court  or 
in  the  Superior  Court  at  Dublin.  The  4th  section  is  in  the  fol- 
lowing words: — ''And  be  it  also  enacted,"  &c. — [His  Lordship 
read  the  section.] — The  word  "also,**  which  does  not  occur  in 
the  other  sections,  appears  to  intimate  that  now  the  Legisktoie 
are  entering  upon  a  new  subject;  and  the  Court  of  Exchequer 
has  held  that  it  is  general,  and  applies  to  actions  which  may 
be  brought  in  a  Superior  Court;  but  the  other  question  was 
not  raised  in  the  case  before  them,  viz.,  whether  that  section 
applies  to  actions  for  penalties  under  statutes  subsequently  passed? 
The  Court  of  Exchequer  only  decided  that  the  4th  sectiou  does 
apply  to  actions  in  the  Superior  Courts,  to  recover  penalties 
incurred  under  statutes  antecedently  passed. 

Upon  the  whole,  we  are  of  opinion,  and  we  form  that  opinion 
quite  independently  of  the  masterly  exposition  of  the  law,  given 
by  Baron  Parke,  in  Earl  Spencer  v.  Swannell^  that  the  1st,  2nd 
and  3rd  sections  of  the  10  &  1 1  Car.  1  apply  only  to  cases  where 
the  plaintiff  or  party  suing  has  the  option  of  suing  in  an  Inferior  or 
in  a  Superior  Court ;  and  therefore  there  is  no  section  of  the  10  &  H 
Car.  1,  c.  11,  requiring  the  venue  in  the  present  case  to  be  local, 
or  requiring  the  affidavit  referred  to  in  the  3rd  section.  It  is  to  be 
observed  that,  whatever  mischief  might  have  formerly  ensued  iKm 
not  requiring  the  venue  to  be  local,  that  mischief  can  no  longer 
exist,  as,  by  the  Conmion  Law  Proceednre  Act  (16  &  17  Vk^ 
c.  113),  the  Court  has  full  power  to  make  the  venue  local,  if  it 
thinks  fit. 

Ball,  J.,  jACKSOfi,  J.,  and  Keooh,  J.,  concurred. 

Demurrer  allowed. 
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H.  T.1857. 

ComnumPUas, 


KEEFFE  V.  KIRBY  and  Wife. 

Jan,  19. 


This  was  an  action  of  ejectment  on  the  title,  tried  before  Greene,  a  testator  by 

fug      XVlll      sx% 

B.,    at   the    Cork    Summer    Assises    1856,    brought    to    recover  points  execal 

possession  of  part  of  the  lands  of  Killiteragh,  in  the  county  of  ^"'era^them" 

Cork.     The  plaint  and  defence  were  in  the   usual  form.     The  *^^  ^*  ^^ 

evidence,  as  it  appeared  at  the  trial,  was  as  follows: —  ^^^  ^  ^^ 

'  '^^  pose  and  man- 

By  lease  of  the  30th  of  August  1800,  Thomas  Wallis  demised  ag«  the  effects 

in  manner  and 

to  JViichael  Eeeffe  and  Cornelius  Eeefie,  their  heirs  and  assigns,  fonn  follow- 
ing:— ^First,  I 

the  lands  of  Killiteragh,  containing  about  110  acres,  for  three  lives,  recommend 

my  lawnil 

at  a  yearly  rent  of  £100.    On  the  14th  of  March  1809,  a  memoran-  debts  to  be 

dum  was  indorsed  on  the  lease,  to  the  effect  that  the  lessees  coven-  ^^^fol  debts  to 

anted  and  agreed  with  each  other,  and  for  their  and  each  of  their  He^^n  d^vi's- 

respective  heirs  and  assigns,  to  hold  the  demised  premises  as  tenants  ^j/^jj^™  ^ 

in  common,  and  not  as  joint  tenants.   It  appeared  that,  in  pursuance  ®®"*.  ^  c^^^J 

of  this  agreement,  the  lessees  and  their  children  held  the  lands  in  ^^  to  become 

entitled  to  pos- 

severalty.    Michael  Keeffe,  one  of  the  lessees,  died  in  1814,  leaving  session  upon 

his  marriage, 
several  sons,  and  leaving  his  co-lessee,  Cornelius  Keeffe,  him  sur-  subject  to  a 

proportionate 
viving.     Michael  Keeffe,  by  his  will,  devised  a  portion  of  the  lands  share  of  the 

debts  and 
to  one  of  his  sons  named  Cornelius.     That  Cornelius  died  in  1849,  charges  affect- 
intestate,  and  leaving  the  plaintiff  his  eldest  son  and  heir-at-law.  e^te.^HeU 
Plaintiff's    mother    had   married  Kirby,  the  defendant.      It  was  Sreu^r^e 

proved  at  the  trial  that  one  of  the  lives  named  in  the  original  lease  ^^^.  estate 
r  •  o  oniydnnngtne 

of  1800  was  still  in  being;  that  the  rent  reserved  by  that  lease  had  '^^^^  *>«- 

tween   the 

been  paid  by  the  lessee  separately,  and  that  separate  receipts  had  death  of  the 
'^  ''  *"  -^  ^  *^  testator  and 

been  given ;  that  Cornelius,  plaintiff's  father,  had  been  in  possession  the  happening 

of  the  eTent 
npon  which 
each  son  was  to  become  entided  to  possession ;  and  that  the  words  of  the  will 
did  not  give  the  executors  a  power  to  sdl  the  lands  for  ^e  payment  of  the 
testator's  debts. 

Held  also,  that  the  heir-at-law  of  one  of  the  deyisees,  who  had  died  intestate, 
had  a  sufficient  legal  estate  to  maintain  an  action  of  ejectment  on  the  title,  although 
there  had  been  no  re-oonveyance  by  the  executors. 

Held  alsot  that  continuous  possession  for  twenty  yean,  by  a  trespasser  and  those 
deriving  under  him,  bars  the  right  of  the  true  owner. 
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H.  T.  1867'  of  the  part  of  the  lands  devised  to  him  for  sixteen  or  eighteen  years, 
and  that  his  widow  and  children  had  continued  in  possession  for  five 
or  six  years  after  his  death. 

The  plaintiff  read  the  original  lease  of  1800,  and  also,  snbject  to 
defendant's  objection,  the  will  of  Michael.  At  the  close  of  the 
plaintiff's  case,  Counsel  for  the  defendant  submitted  that  the  Judge 
ought  to  direct  a  verdict  for  the  defendant,  on  the  ground  that,  upon 
the  death  of  one  of  the  lessees,  the  entire  estate  vested  in  the  sur- 
vivor ;  and  also  upon  the  ground  that,  supposing  the  will  to  be 
admissible  in  evidence,  still  no  legal  estate  passed  under  it  so  u 
to  entitle  the  plaintiff  to  recover,  and  that  a  question  as  to  the 
surrender  of  the  lease  of  1800  should  have  been  left  to  the  jury. 
His  Lordahip  refused  so  to  direct  the  jury,  but  directed  a  verdict 
for  the  plaiutiff,  subject  to  be  turned  into  a  nonsuit,  or  verdict  for 
the  defendant,  if  the  Court  should  so  think  fit. 

The  following  are  the  words  of  the  will  upon  which  the  questioii 
arose : — 

*'In  the  name  of  God,  amen. — ^I,  Michael  Eeeffe,  of  &c.,  I  appoint 
*<  Thomas  Wallis,  of  the  city  of  Waterford,  my  beloved  wife,  until 
<<  she  does  marry  or  follow  any  unlawful  steps,  Cornelius  KeefTe,  of 
**  Eilliteragh,  and  John  Connors,  of  Cunas,  to  be  my  executors;  and 
''empower  them  to  act  as  such,  and  that  they  will  dispose  and 
«<  manage  the  effects  in  manner  and  form  following : — Firsts  I  re- 
<<  commend  my  lawful  debts  to  be  paid,  as  my  lawful  debts  to  be 
"  recovered.  Secondly,  I  will,  and  it  is  my  will,  that  my  son  John 
'*  Keeffe  is  to  have  one-third  part  of  the  lands  I  now  occupy,  paying 
''  for  said  ground  the  present  .rent  of  said  premises,  to  be  girtn  to 
*'  him  when  he,  the  aforesaid  John  Keeffe,  does  marry,  as  also  John 
''Keeffe  paying  the  one-third  of  the  debts  and  charges  attending  the 
"same,  bb  also  paying  Daniel  Shehan,  as  marriage  portion  with 
"  his  sister  Catherine  Keeffe,  the  one-third  of  £80  sterling,  promised 
"  to  him.  I  will,  and  it  is  my  will,  that  my  son  Thomas  Keefie  is  to 
"have  the  other  one-third  of  the  aforesaid  ground,  when  he  does 
"  marry,  under  the  same  clauses  as  given  to  aforesaid  John  Keefie, 
"  to  be  held  by  him  until  the  leases  are  expired  on  the  eastern  part 
"  of  Killiteragh,  and  no  longer.    I  will,  and  it  is  my  will,  that  Htfji 
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**mj  beloved  wife,  and  my  sons  Cornelius  and  I^chael  Keeffe,  are  H.  T.  1857. 

*'  to  have  the  other  one^third  of  said  ground,  together  with  the  house 

"  I  now  dwell  in,  under  the  same  clauses  as  given  to  the  aforesaid 

**John  Keeffe;  and  in  case  that  any  or  either  of  my  said  sons 

**  Cornelius  or  Michael  should  die,  their  aforesaid  one-third  to  be 

''left  to  him  that  would  survive  Cornelius  or  Michael,  until  the 

commencement  of  the  Eastern  Quarter  of  aforesaid  Eilliteragh. 

I  will,  and  it  is  my  will,  that  my  son  Thomas  £eeffe  is  to  have 
^the  one-half  of  the  Eastern  Farm,  as  heretofore  mentioned;  as  also 
''  it  is  my  will,  that  the  other  half  is  to  be  given  to  my  son  Cornelius 
«<  Keeffe  when  the  aforesaid  ground  is  out^of  term,  paying  foi*  the 
"same  the  original  rent  as  paid  by  Thomas  Wallis,  Esq.;  the 
'' aforesaid  Thomas  Keeffe  and  Cornelius  Keeffe  obliging  themselves 
''to  pay  over  unto  their  sister  Anne  Keeffe  the  sum  of  £80  sterling, 
**as  marriage  portion,  more  or  less,  according  as  my  executors  will 
"  think  proper."  The  testator  then  provided  for  certain  other  pay- 
ments, and  in  a  subsequent  part  of  the  will  declared,  ''I  will,  and  it  is 
''my  will,  that  the  profit  rent  arising  after  the  Eastern  Quarter  of 
'^Killiteragh  may  and  shall  be  converted  to  pay  Thomas  Wallis, 
"Esq. ;  and  also  if  in  case  that  the  aforesaid  Thomas  Keeffe  and 
"Cornelius  Keeffe,  who  appointed  to  Eastern  Quarter  Farm  (a), 
"  and  if  it  should  happen  that  times  may  get  a  fall  and  could  not 
"pay  rent  for  same,  that  then  the  aforesaid  John  Keeffe  and  Mi^^a^^l 
'*  Keeffe  oa  the  Western  Farm  help  them,  and  that  it  is  to  be  divided 
"as  my  executors  may  deem  it  proper"  (i). 

A  conditional  order,  in  putsuance  of  the  leave  reserved^  having 
been  obtained — 

JeUett  and  Deasy  showed  cause. 

If  a  trespasser  and  others  under  him  continue  in  possession  for 
twenty  years,  the  right  of  the  true  owner  is  barred^  By  the  2nd 
section  of  the  Statute  of  Limitations,  "  No  person  can  make  entry  or 
"  distress,  or  bring  any  action  to  recover  any  land  or  rent,  except 
"  within  twenty  year?  next  after  the  time  at  which  the  right  shall 
"  have  first  accrued  to  some  person  through  whom  he  claims,  or^hose 

(a)  Sic.  (6)  Sic. 

VOL.  6.  75  L 
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H.  T.  ]  857-  "  estate  he  cUuma ; "  and  by  the  3rd  section,  the  rights  in  the  cast 
of  an  estate  in  possession,  shall  be  deemed  to  have  aocrned  at  the 
time  of  dispoBsesnon.  The  Ineorporaied  Society  v.  RMardt{tt) 
decides  this  point.— *[Monahan,  C.  J.  Yoar  argument  is,  that 
although  Comelins  was  in  possession  for  less  than  twen^  yean, 
yet  as  the  plaintiff,  deriving  under  his  father,  was  in  possessioii  for 
«  period  which,  together  with  the  time  during  which  the  father  was 
in  possession,  made  up  more  than  twenty  years,  the  right  of  the 
true  owner  is  barred.  There  can  be  little  doubt  that  that  ia  cor- 
rect}— ^It  has  been  so  decided,  by  F&tteson,  J.,  in  Doe  d.  Carter 
V.  Barnard  (b).  Dixon  ▼•  Oayfere  (e)«  There  was  no  eTidenoo  of 
surrender  by  operation  of  law :  Doe  d.  Hull  y.  Wood{d^ 

As  to  the  legal  operation  of  the  will.  The  legal  estate  Tested  in 
the  trustees  only  as  long  as  was  necessary  for  the  execution  of  the 
trusts ;  and  after  the  trusts  were  satisfied,  the  legal  estate  vested  io 
the  persons  beneficially  entitted.  The  trustees  took  an  estate,  if 
any,  determinable  at  the  period  when  the  sons*  estates  came  into 
possession.  The  word  ''  effects"  does  not  include  real  estate,  even 
though  followed  by  the  words  *'  of  what  nature  and  kind  soever:* 
Camfieid  v.  Gmeri{e);  Doe  d.  ChiUeoii  v.  IFUfe(/).  The 
legal  estate  passed  not  to  the  executors,  but  to  the  devisees,  for 
they  were  the  persons  liable  for  the  payment  of  the  testator^s  debti : 
Kendrick  v.  Lord  Beauelerk(ff) ;  Doe  d.  Jonee  ▼.  JBarriiOM{k), 
The  charge  to  pay  the  testator's  debts  was  a  charge  wfaidi  ooaU 
only  be  enforced  in  Equity,  and  did  not  give  the  executors  a  power 
to  sell :  Doe  d.  Jonee  v.  H^»ghee  (•). 

Saunders  on  Uses,  p.  254,  Player  v.  Nieholl»{ky,  Bndim 
v.  Bradshaw  (/),  and  Uiterion  v.  Robins  (m),  were  also  cited. 

I 

{a)  4  Ir.  £q.  Bep.  177.  (6)  13  Q.  B.  945. 

(c)  17  Beay.  421.  (d)  14  M.  ft  W.  682. 

(e)  3  East,  616.  (/)lBMt,33. 

(y)3B.&P.  I7&  (A)  IS  Lair  Jovr.,  K.  S.,  Q.  K,  97> 

(0  6  Exch.  223.  (A)  I B.  &  C.  386. 

(0  5  Ir.  £q.  Bep.  310.  (m)  1  A.  &  £.  423. 


COMMON  LAW  REPORTS.  595 

SuUivan^  in  support  of  the  order.  H.  T.  1657* 

The  lands  vested  in  the  trustees  so  as  to  give  them  a  power  to 
sell.  The  cases  on  this  point  are  collected  in  the  45th  chapter  of 
1  Jcttmum  an  WUiSf  p.  495  (ed.  of  1856).  It  is  not  necessary  that 
Uiere  should  be  a  direct  devise  to  the  trustees :.  Doe  d.  Grairex 
and  Hoffman  v.  Homjray  (a).  The  sons  would  not  take  the  legal 
estate  on  marriage,  without  a  conveyance  from  the  trustees.  If  the 
trustees  refbsed  to  convey^  the  sons  should  file  a  bill.  If  the  legal 
estate  was  ever  in  the  trustees,  it  was  in  them  still :  Doe  d.  Davis 
V.  Davis  (6). — [Monahan,  C.  J.  In  that  case  there  was  an  express 
devise,  sufficient  to  carry  the  fee.} — Suppose,  in  the  present  case, 
that»  on  the  son's  marriage,  the  debts  of  the  testator  were  still 
unpaid* — [Monahan,  C.  J.  Then  the  son  would  take  the  estate, 
subject  to  the  trust  to  pay  the  debts.] — Where  trustees  are  directed 
to  pay  debts,  they  must  have  a  power  to  sell,  and  if  so,  the  legal 
estate  is  in  them. 

Deasy, 

Doe  d.  Jones  v.  Hughes  {c)  shows  that  a  direction  to  pay 
debts  does  not  necessarily  give  a  power  to  sell.     He  also  cited  Doe 

d.  Jones  v.  Harrison  (d). 

« 

Monahan,  C.  J. 

In  this  case  a  question  arose  upon  the  Statute  of  Limitations,  but  •/on.  81. 
we  disposed  of  it  during  the  argument  before  us.  We  decided  that 
point  in  favour  of  the  plaintiff,  and  need  not  advert  to  it  further. 
The  only  remaining  question  in  the  case  is,  whether,  upon  the 
construction  of  the  will  of  Michael  Keeffe,  the  legal  estate  in  the 
portion  of  the  lands  for  which  the  ejectment  has  been  brought  is 
now  vested  in  the  trustees  of  the  wiU,  or  in  the  plaintiff? 

It  is  quite  evident  that  the  will  was  prepared  by  some  person  not 
acquainted  with  legal  technicalities;  and  the  difficulty  in  the  case 
arises  not  from  any  doubt  as  to  what  the  law  is,  but  from  a  doubt  as 
to  its  application.    It  is  well  established  law  that  if,  upon  the  true 

(a)6A.ftE.  206.  (b)  IQ-B.4d0. 

(c)  6  JBxch.  22S.  (if)  13  Uw  Jour.,  N.  8.,  Q.  B.,  97. 


V, 
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£L  T.  1857.  construction  of  a  will,  it  appears  that  such  trusts  are  imposed  upon 
trustees  as  require  that  a  legal  estate  should  be  vested  in  the 
trustees,  to  enable  them  to  cany  out  such  trustSi  then  soeh  trus- 
tees will  be  held  to  take  the  legal  estate  for  that  purpoee.  It  is 
said  that  in  the  present  case  a  trust  of  this  nature  was  imposed 
upon  the  executors.  The  words  of  the  will  are  these : — **  I  ap* 
**  point  Thomas  Wallis,  of  the  city  of  Waterford,  mj  beLoved  wiiSs, 
^<  until  she  does  many  or  follow  anj  unlawful  steps,  Comeliiis 
*'  £eeffe,  of  Killiteragh,  and  John  Cummins,  of  Cunas,  to  be  my 
**  executors,  and  empower  them  to  act  as  such ;  and  that  thej  will 
'^dispose  and  manage  the  effects  in  manner  and  form  following;" 
and  it  has  been  argued  that  as  these  parties  were  appointed  exeen- 
toiB,  and  given  power  to  manage  the  property,  it  must  be  inferred 
that  they  took  an  absolute  estate  for  that  purpose.  The  following 
'  words  occur  in  a  subsequent  part  of  the  will : — "  I  recommend  my 
lawful  debts  to  be  paid,  as  my  lawful  debts  to  be  recovered.* 
And  it  is  argued  that  as  the  executors  were  given  power  to  recover 
the  testator's  debts,  they  should  also  be  liable  to  pay  his  debts; 
and  that  as  the  words  of  the  will  are  sufficient  to  charge  the 
testator^s  debts  upon  his  real  estate,  under  the  word  **  eflfects,"  that 
the  executor  should  therefore  take  such  an  estate  as  they  could 
sell  for  the  payment  of  the  debts.  No  doubt,  if  we  could  collect  finom 
the  whole  will  that  the  testator  meant  that  the  executors  should 
have  a  power  to  sell,  then  they  would  of  course  take  an  estate  in 
fee-simple,  or  at  least  some  legal  estate  in  quasi  fee.  But  the  next 
clause  in  the  will  is  this: — ^^I  will  that  my  son  John  Keeffe  is 
**  to  have  one-third  part  of  the  lands  I  now  occupy,  paying  £x  aaad 
**  ground  the  present  rent,  and  said  ground  to  be  given  to  him  when 
"  he,  the  said  John  Keeffe,  does  marry,  as  also  John  Kee£fo  paying 
''the  one-third  of  the  debts  and  charges  attending  the  same,  as 
''also  paying  Daniel  Sheehan,  as  marriage  portion  with  his  sista 
"  Catherine  Keeffe,  the  one-third  of  £80  sterling  promised  to  him.* 
From  that  clause  it  is  perfectly  plain  that  the  testator  directed  that 
when  the  event  arose  upon  the  happening  of  which  this  son  John 
was  to  get  the  lands,  then  he,  John,  and  not  the  execators,  was 
to  be  liable  to  pay  the  debts  relating  to  those  lands.    It  is  not  upon 


9. 
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this  particular  devise  to  John  that  the  question  before  us  is  raised,  H.  T.  1857* 
but  upon  a  devise  to  another  son,  named  Cornelius.  However  that 
devise  is  similar  to  the  devise  to  John.  Therefore  it  appears  to 
us  that)  upon  the  whole  will,  it  is  plain  that  the  testator  did  not 
contemplate  that  the  executors  were  to  sell  in  the  interval  between 
his  death  and  the  time  when  these  sons  should  enter  into  possession, 
and  that  interval  was  the  only  period  of  time  during  which  the 
executors  could  have  an  estate  in  the  lands ;  for  it  is  plain  that 
the  interest  and  possession  was  to  vest  in  each  son  on  the  happening 
of  the  event  mlbntioned  in  the  wilL  We  think,  therefore,  that  what- 
ever estate  vested  in  the  trustees,  such  estate  was  only  to  remain 
in  them  until  the  time  when  the  testator's  son  should  become  entitled 
to  enter  into  possession.  Accordingly,  we  are  of  opinion  that  the 
ruling  of  the  Judge  at  the  trial  was  right,  and  the  cause  shown 
must  be  allowed. 

Ball,  J.,  Jackson,  J.,  and  Kbooh,  J.,  concurred. 
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H.T.  1857. 
Onm,  AppeaL 


Court  4rf  Crdninal  fllyyeaL* 


THE  QUEEN  v.  BOTLE  and  othera. 


Jan.  24. 


In  a  warrant  Xbu  was  an  indictment  for  a  rescue,  tried  before  the  AsaisUDt 
anthoruing    a 

poor-rate  coU  Barrister  for  the  county  of  Louth,  at  the  October  Quarter  Seaskms; 

lector  to  leyy 

rates,  the  occa-  who  reserved  the  following  case  for  the  opinion  of  the  Court. 

piers    were 

described     as       The  traversers  were  indicted  for  rescuing  forciblj  from  the 

"  tenants   of 

commons."—    custody  of  John  Farley,  a  poor-rate  collector,  six  cows  which  he 

^M^'anUs^  had  distrained  on  the  commons  of  Carlingford,  on  the  24th  of  Esj 
tioiT^or^  1856,  for  the  sum  of  ITs.  poor-rate,  and  2ls.  ancar  of  poor-rate, 
oocnpiers,  and  j^^  ^^  iriel^  James  Murphy,  clerk  of  the  union,  proved  that,  on 

ise  a  distress  of  the  14th  of  February  1866,  a  rate  was  made  by  the  guardians  of 
cattle  grazmg  '  ^  ^ 

on  the  com-  the  union,  and  produced  the  rate-book  and  proved  the  signatare 
mon. 

of  the  chairman,  and  two  of  the  guardians  of  the  union,  and  his 

own  signature,  as  clerk  of  the  union,  to  the  rate  so  made.     He  abo 

proved  a  warrant  of  same  date,  signed  by  the  same  parties,  directed 

to  John  Farley,  collector  of  the  poor-rates  for  Carlingford  divisioQ 

of  said  union.    The  warrant  was  in  these  words ; — *^  You  are  berel^ 

^^  authorised  and  directed  to  levy  the  several  poor-rates  in  the 

<<  annexed  book  set  forth,  from  the  several  persons  therein  rated,  or 

'<  other  persons  liable  to  pay  the  said  rates  or  arrears  of  rates." 

An  entry  in  the  rate -book  was  then  read,  in  which  the  occapien 

were  described  merely  as  tenants  '*  of  commons."    John  Farley,  the 

poor-rate  collector,  proved  that  he  received  the  warrant,  and  that 

on  the  24th  of  May  1866  he  proceeded,  with  two  assistants,  to  the 

commons  of  Carlingford  to  levy  the  rates ;  that  he  seised  the  cows, 

which  were  forcibly  taken  from  him  by  the  traversers,  Boyle  daim- 

ing  the  cattle  as  his  property.    The  place  on  which  the  distress  was 

made  was  the  open  ground  or  commons  of  Carlingford,  mentioned  ia 

*  Coram  Monahan,  C.  J.,  PsaazN  and  Jackson,  JJ.,  Bichabds  sad 
Qrbeme,  BB. 
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the  warrant.  Witness  further  stated,  that  there  were  270  house-  £.  T.  18S7« 
keepers  mentioned  in  the  warrant,  who  claimed  a  ri|^t  of  com-  s— ^f£!?^ 
monage  on  the  land;  and  that  there  were  218  persons  living  on  the  ^ 

commons,  who  had  cottages  or  gardens  on  the  commons,  fenced  and  aotia. 
inclosed  from  the  remainder  of  the  common,  for  which  holdings 
they  were  separately  rated;  that  the  traverser  Boyle  was  one  of 
those  218  persons,  and  lived  on  the  commons  in  a  separate  holding, 
for  which  he  was  rated  separately ;  and  he  also  claimed  a  right  of 
commonage  in  the  land  or  open  ground  on  which  the  distvess  was 

made. 

On  the  close  of  the  case,  on  the  part  of  the  traversers,  the  Court 
were  called  on  to  direct  an  acquittal,  on  the  ground  that  there 
was  no  valid  rate  struck,  inasmuch  as  there  was  no  person  named 
therein  as  immediate  lessor,  nor  as  occupier,  and  inasmuch  as  under 
the  column  "occupier,"  the  entry  in  the  rate-hook  was  an  insufficient 
description.  The  Court  refused  to  direct  an  acquittal,  and  directed 
the  jury  to  assume  that  the  warrant  was  sufficient,  that  the  rate  was 
legal,  and  that  therefore  the  cattle  were  in  legal  custody.  The  jury 
found  the  traversers  guilty,  and  sentence  was  deferred  until  the 
decision  of  this  Court  should  he  ascertained,  as  to  the  validity  of 
the  rating. 

HamiUy  for  the  prisoner,  relied  on  the  insufficiency  of  the  warrant, 
in  not  specifying  the  party  liahle  to  the  rate. 

CorhaUiSy  contra,  relied  on  Regina  v.  Wesiropp(a),  In  that 
case  the  occupier  was  described  by  the  initial  letter  of  his  Christian- 
name,  and  that  was  held  a  sufficient  description;  and  in  Regina 
V.  Higgins  (i),  the  occupiers  were  described  as  the  representatives 
of  T*  K,  and  that  was  held  sufficient :  Tke  Queen  v.  The  In^ 
habitanU  of  Fordham  (c). 

GRSEinc,  B. 

If  no  person  be  assessed,  then  there  is  no  rate. 

(a)  2  Ir.  Com.  Law  Bep.  219.  (6)  2  Lr.  Com.  Law  Bep.  213. 

(c)  11  A.  &£.  73. 
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H.T.  1857.       PnaiH^J. 

' JS!^*       The  rate  ia  imposed  <m  the  penoD  in  respect  of  the  propertj 

THB  QUUH  ^^^^^^    ^  ^^  ^^^^^  ^  jj^  Queem  ▼.  Wetirapp  and  Tke  Qmn 

BOTiau  T.  Higgina^'^n,  one  case  the  representatiTea  of  the  party  were 
ratedy  and  in  the  other  case  the  Court  held  that^  if  there  was  eiror 
in  the  rate,  it  was  the  sabjeet-matter  of  an  appeal,  and  not  a 
question  for  this  Court. 

MONAHAHy  C.  J. 

We  are  all  of  opinion  that  the  collector  had  no  rig^t  to  make 
the  seizure.  In  order  to  make  the  rate  valid,  the  rate-book  mvA 
in  some  waj  describe  the  occupier.  ^  Tenants  of  the  osmium*  ii 
an  insufficient  description. 

FxsmiH,  J. 

It  would  be  much  more  oon¥enient  if  a  small  sum  was  charged 
against  each  occupier. 

Conyicti<m  quashed. 
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ABANDONMENT. 
See  Seizure  in  Execution. 

ABATEMENT  OF  RENT. 
See  Landlord  and  Tenant. 

ACTION  FOR  PENALTIES. 
See  Poor-law  Act. 

ADMINISTRATION  SUIT. 
See  Stating  Proceedings. 

ADMISSION   OF  ALLEGATIONS 
NOT  TRAVERSED. 

See  Pleading,  1. 

AFFIDAVIT. 
See  Practice,  9* 

The  affidavit  of  a  physician  is  necessary 
in  support  of  a  motion  for  leave  to 
take  the  deposition  of  a  witness  unable 
to  attend  the  trial,  from  ill  health. 
C.  P.     Burke  v.  Suiion  270 

AFFIDAVIT  OF  MERITS. 
See  Practice,  4. 

AGENT. 
See  Authority  of  Agent. 

AGREEMENT. 
See  Pleading,  1. 

AMENDMENT  AT  TRIAL. 
See  Practice,  11. 

AMENDMENT  AT  TRIAL, 
VALIDITY  OF. 

See  Practice,  6. 


AMENDMENT  OF  POSTEA. 
See  Practice,  20. 

APPEAL  MOTION,  PRACTICE 

ON. 
See  Libel,  1. 

ARREST. 
See  Practice,  21. 

ARREST  FOR  DEBT  UNDER  £10. 

See  Decree  of  Inferior  Court 
OF  Record. 

ASSIGNMENT  OF  BAIL-BOND. 
See  Practice,  21. 

ATTACHMENT. 
See  Conditional  Order* 

Rent  due  by  a  third  party  is  attachable, 
under  the  63rd  section  of  the  Common 
Law  Procedure  Act  (1855).  Q.B. 
Leake  v.  Noble  510 

ATTORNEY. 

When  an  attorney's  authority  is  denied, 
he  may  establish  it  by  parol  evidence ; 
and  it  is  not  necessary  that  it  should 
be  in  ¥rriting,  except  where,  upon  the 
evidence,  the  authority  is  doubtful.  E. 
Connors  v.  Kennedy  127 

ATTORNEY,  POWER  OF. 
See  Evidence,  2. 

AUTHORITY  OF  AGENT. 
See  Evidence,  2. 

A  party  advancing  money  upon  a  depo- 
sit by  an  agent,  of  the  goods  of  his 
principal,  will  be  protected  under 
5  &  6  Fife,  c.  39,  as  against  the 
owner  of  the  goods,   unless  he  had 

A 
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notice  that  the  agent  was  acting  in 
the  transaction,  without  authority  or 
mala  fide;  and  the  question  of  mala 
fides  is  for  the  jury.  C.  P.  Douglas 
▼.  Ewing  395 

BAIL. 
See  Practice,  21. 

BAIL-BOND. 
See  Peactice,  21. 

BANKERS  ACT. 
See  Joikt-stockCompahibs  Act. 

BANKRUPT  ACT. 
See  Practice,  2. 

BOARD   OF   GUARDIANS.    PRO- 
C££DINGS  BEFORE. 

See  Slander. 

BOROUGH. 
See  Frakcbise,  2,  8,  4. 

CERTIORARL 
See  Presentment. 

CHANCERY  REGULATION  ACT, 

sec.  22. 

See  Stating  Proceedings. 

CHARGING  ORDER. 
See  Judgment. 

CIVIL-BILL  EJECTMENT. 

A  decree  for  possession  in  a  civil- 
hill  ejectment  obtained  against  a  te- 
nant (defendant),  who  was  dead  at  the 
time  of  the  process,  which  was  served 
bj  posting  in  his  name  on  the  premi- 
ses, does  not  conclude  the  heir-at-law 
of  that  tenant  from  reeoveriDg  in  a 
cross  ejectment.  Evidence  of  reputa- 
tion of  the  family  that,  at  the  time 
of  the  commenoemeot  of  the  pfoceed- 
ings,  the  tenant  was  then  dead,  is  ad- 
missible to  prove  his  death  at  that 
time. 

SefnbUf  that  the  source  from  which 
such  family  reputation  is  derived  does 


not  take  away  its  admissibility  as  eri- 
dence,  although  it  may  weakea  iti 
force  with  the  jury.  £.  BeUjf  t. 
Nail  17 

CLAIM. 

See  Ejectment,  1. 

CLERGY,  DUTY  OF. 
See  Marriage,  Yauditt  of. 

COMMISSIONERS  FOR  SALE  OF 
INCUMBERED  ESTATES, 
POWER  OF. 

See  Ejectment,  3. 

COMMON  LAW  PROCEDURE 

ACT, 

See  Pleading,  I. 
Procedure  Act. 

CONCURRENT  LEASE. 
See  Ejectment,  1. 

CONDITIONAL  ORDER 
See  Reference    to   Master  to 

ASCERTAIN  DAMAGES. 

The  Court  will  grant  a  conditional  order 
to  attach  a  debt  due  to  the  persoDil 
representative  of  a  deceased  judgment 
debtor,  in  the  hands  of  a  garnishee, 
under  the  63rd  section  of  the  Common 
Law  Procedure  Amendment  Act  185& 
E.     Marion  v.  Mahon  131 

CONDITION  OF  RE-ENTRY. 
See  Ejectment,  1. 

CONFESSION  AND  AVOIDANCE. 
See  Pleading,  2. 

CONFESSION,  PLEA  OF. 
See  Practice,  7. 

CONSENT. 
See  Practice,  18,  19. 

CONSTRUCTION. 
See  Ejectment,  1. 

CONVEYANCE. 
See  Evidence,  2. 


COSTS. 

COSTS. 
See  Practice,  2,  4, 5,  7, 8,  12,  20. 

COSTS  OF  AFFIDAVIT  AND 
SUMMONS  IN  BANKRUPTCY. 
See  PaAGTics,  % 

COUNTY  REGISTEY. 
See  NoTicB  of  Objection. 

A  notice  of  objection  which  describes 
the  objector  as  of  **  Williams'-place, 
being  now  on  the  register  of  voters 
for  the  county  of  D.,"  is  sufficient. 
Ex.  Ch.     PitzpcOricJCs  case  426 

COURTS  OF  JUSTICE,  PRO- 
CEEDINGS IN. 
See  Slakdeb. 

DEATH.  EVIDENCE  OF. 
See  Civil-bill  Ejectment. 

DEATH  OF  PLAINTIFF. 
See  Lease. 

DEBTS,  DEVISE  OF. 
See  Will,  2. 

DECREE. 

See  Civil-bill  Ejectment. 
Seizubb  in  Execution. 

DECREE  OF  INFERIOR  COURT 
OF  RECORD. 

A  decree  of  an  Assistant-Barrister  un- 
der the  1 18th  section  of  the  14  &  15 
Vic^  c.  57,  for  execution  against  the 
person  of  the  debtor,  where  the  debt 
is  less  than  £10,  is  conclusive  evidence 
that  the  notice  has  been  duly  indorsed 
and  served,  as  required  bj  that  section. 
E.     Moore  v.  O'DonneU  46 

DEFAULT  OF  PROCEEDING  TO 

TRIAL. 

See  Pbacticb,  5. 


EJECTMENT. 
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DEFENCE. 
See  Joint-stock  Companies  Act. 
Libel,  1,  4. 
Pleading,  2,  5. 
Practice,  1,  7. 
Record. 
Teesfass. 

DEFENCE  OF  PRIVILEGE. 
See  Slander. 

DEFENCE,  SPECIAL. 
See  PiiEADiNO,  4. 

DEMURRER. 

See  Joint-stock  Companies  Act. 
Pleadinq,  3. 
Practice,  13r 

DEPOSITION. 
See  Affidavit. 

DISTRESS. 
See  Tbespasb. 

DUPLICITY. 
See  Pleadino,  5. 

EJECTMENT. 
See  Civil-bill  Ejectment. 
Evidence,  2. 
Husband  and  Wife. 
Practice,  18,  19* 

1.  Ejectment  for  non-payment  of  rent, 
under  the  statutes,  does  not  lie  upon 
a  concurrent  or  reversionary  lease. 
The  proceedings  in  ejectment  are  sub- 
stituted only  for  entry ;  and  where  a 
lessor  hath  no  right  of  entry,  his  pro- 
per course  to  determine  the  estate  for 
condition  broken  is  to  make  a  claim. 

Where  a  Private  Act  of  Parliament 
gave  power  to  a  tenant  for  lifo  to 
make  leases  either  concurrent  or  in 
possession,  so  as  in  every  sueh  lease 
there  should  be  reserved  a  condition 
of  re-entry: — Heldy  this  should  be 
construed  reddendo  singula  singnlis^ 
and  did  not  make  such  a  condition  in 
a  concurrent  lease  granted  under  the 
power  effectual,  so  as  to  give  the  lessor 
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EJECTMENT. 


EVIDENCE. 


a  right  of  entry.  E.  Herbert  v.  Mad" 
den  28 

2.  In  an  ejectment  on  the  title — Held^ 
nnder  the  85th  section  of  the  Common 
Law  Procedure  Amendment  Act  1856, 
that  the  defendant  may,  by  leave  of 
the  Court,  plead  the  statutory  and  an 
equitable  defence..  Q.  B.  Turner  ▼. 
M'Auley  245 

3.  In  an  ejectment  on  the  title,  the 
plaintiff  relied  on  a  conveyance  made 
to  him  by  the  Commissioners  of  In- 
cumbered Estates,  of  certain  lands, 
including  the  lands  sought  to  be 
recovered,  which  were  described  in 
the  conveyance  and  a  map  annexed 
thereto.  The  defendant  rested  his  de- 
fence on  a  lease  (still  subsisting)  of  the 
lands  sought  to  be  recovered,  and  made 
prior  to  the  conveyance,  but  not  refer- 
red to  therein,  the  particulars  of  which 
lease  had  been  set  out  by  him  pursu- 
ant to  notice  from  the  Commissioners, 
and  were  inserted  in  the  rental  of  the 
lands  sought  to  be  sold,  but  were 
not  comprised  or  set  out  in  the  rental 
of  the  lot  purchased  by  the  plaintiff; 
and  also  proved  that  subsequent  to 
the  sale  to  the  plaintiff,  and  prior  to 
the  conveyance,  a  portion  of  the  lands 
sold  was  taken  from  the  plaintiff  and 
other  lands  were  given  to  him  in  lieu 
thereof,  which  were  taken  out  of  lands 
remaining  unsold,  and  the  map  at- 
tached to  the  conveyance  differed 
accordingly  from  that  of  the  rental 
of  the  lot  purchased. — Held  (revers- 
ing the  judgment  of  the  Queen's 
Bench),  that  such  evidence  was 
improperly  admitted. — (Dissentienie^ 
Lefboy,  C.  J.) 

In  his  charge  to  the  jury,  the  learned 
Judge  told  them  that,  although  the 
premises  sought  to  be  recovered 
were  within  the  ambit  of  the  map 
traced  upon  the  conveyance,  and  the 
defendant's  lease  was  not  mentioned 
or  referred  to  in  the  conveyance,  yet, 
if  the  premises  sought  to  be  recovered 
were  demised  by  that  lease,  and  that 
the  plaintiff  purchased  subject  to  that 
leaae^  it  would  virtually  be  only  a 


purchase  of  the  reversion  expectant 
upon  the  lease,  and  then  apon  the 
evidence  the  Commissioners'  con- 
veyance would  only  operate  to  pass 
the  reversion  in  fee  expectant  upon 
the  lease,  but  would  not  entide  the 
plaintiff  to  recover  poBsession  during 
the  lease. 

Held^  a  misdirection,  and  that  the 
conveyance  by  the  Commissioners 
operated  to  pass  the  fee-simple  in  the 
lands  discharged  of  the  lease,  and 
conferred  an  indefeasible  title  opon 
the  purchaser. — (Lefrot,  C.  J.,  ctir- 
seniienie.)  Ex.  Cham.  ErringUm 
V.  Rarke  279 

EJECTMENT  FOR  NON- 
PAYMENT  OF  RENT. 

See  Statiko  Exscutioh. 

EMBARRASSING  DEFENCE. 
See  Pb ACTIOS,  15, 17. 

EQUITABLE  DEDUCTION. 
See  Seizure  in  Executiob. 

ESTOPPEL. 

See  CiviL-Biix  EIjsctmxiit. 
Decree  of  Inferior  Couit 
OF  Record. 

EVIDENCE. 
See  Attorney. 

Civil-bill  Ejectment. 
Decree  of  Inferior  Coun 

OF  Record. 
Ejectment,  3. 
False  Imprisonment. 
Seizure  in  Execution. 

1.  H.  B.,  in  September  181 1,  contrscted 
a  regular  marriage  with  Miss  H^ 
during  the  lifetime  of  a  Mrs.  C^  with 
whom  the  plaintiff  alleged  that  H.  B. 
had  previously  contracted  an  irregnUr 
Scotch  marriage.  Lady  O^  a  member 
of  H.  B.'s  family,  was  produced  bj 
plaintiff,  to  prove  that  before  she 
heard  of  the  regular  marriage  of  H. 
B.,  she  had  heard  from  members  of 
the  family  of  his  Scotch  marriage; 
that  evidence  waa  objected  to  by  de- 


EVIDENCE. 


EVIDENCE. 
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fendant  as  hearsay  evidence,  and  not  I 
falling  within  any  of  the  exceptions ' 
to  the  rule  excluding  such  evidence. 
— Held  (PiooT,  C.  B.,  di8sentienU\ 
that  the  evidence  was  properly  re- 
jected. 

A  letter  of  the  26th  of  September 
1816,  from  S.  B.,  a  brother  of  H.  B., 
to  P.  B.,  the  father  of  H.  B.,  in 
which  S.  B.  mentioned  a  statement 
made  to  him  by  H.  B.,  on  the  subject 
of  the  Scotch  marriage,  was  offered 
in  evidence,  and  rejected. — Held^  that 
the  letter  was  properly  rejected,  as 
not  being  within  the  class  of  declara- 
tions which,  in  matters  of  pedigree, 
are  admissible ;  also  as  a  declaration 
clearly  made  post  litem  motam. 

A  letter  of  Mrs.  C.,  to  a  third  per- 
son, of  the  26th  of  March  1811,  with 
the  Moffatt  post-mark  thereon,  was 
offered  in  evidence  by  the  defendant, 
as  evidence  that  she  was  then  at 
Moffatt ;  and  the  admission  of  it  as 
evidence  of  that  fact  was  objected  to 
by  the  plaintiff;  but  the  defendant 
insisted  that  it  was  evidence  gene- 
rally, and  the  Judge  ruled  that  it 
was  admissible.  It  had  appeared 
from  the  evidence  of  a  Scotch 
advocate,  previously  to  this  letter 
being  offered  in  evidence,  that  the 
fact  of  an  irregular  marriage  de- 
pended on  all  the  circumstances  of 
the  case,  antecedent,  accompanying 
and  subsequent.  After  that  letter  had 
been  received,  the  defendant  gave 
evidence  of  the  alleged  Scotch  mar- 
riage having  occurred  in  April  1811. 
Another  letter  of  Mrs.  C.  was  also 
read  in  evidence,  subject  to  objection, 
dated  the  Idth  of  May  1811  ;  both 
letters  were  signed  as  Mrs.  C. — Held^ 
that  the  letter  of  May  was  admissible, 
as  showing  that,  after  the  alleged 
marriage,  she  still  called  herself 
Mrs.  C. 

Held  also  (Pigot,  G.  B.,  dissentien- 
te)y  that  the  letter  of  March  1811  was 
admissible  for  the  same  purpose,  at 
the  period  of  the  trial  at  which  it  was 
offered,  namely,  before  the  defendant 
gave  evidence  of  the  alleged  Scotch 
marriage  having  occurred  in  April. 


Held  also  (Pioot,  C.  B.,  dtssentien- 
tejf  that  the  exception  objecting 
to  the  admission  of  both  letters  was 
too  wide,  as  one  of  the  letters  was 
admissible.  E.  Butler  v.  Mount- 
garret  77 

By  a  conveyance  from  the  Commis- 
sioners for  the  Sale  of  Incumbered 
Estates,  certain  lands  were  conveyed 
to  A.  P.  and  M.  P.  his  wife,  *<  to  hold 
the  same  unto  the  said  A.  P.  and 
M.  P.  for  ever,  as  joint  tenants  there- 
of, subject  to  the  tenancies  referred  to 
in  the  schedule  hereunto  annexed." 
In  the  schedule  the  tenants  were  de- 
scribed as  '*  Andrew  Kelly  &  Co., 
tenants  from  year  to  year."  A.  P. 
and  M.  P.  executed  a  power  of  attor- 
ney, authorising  their  agent  to  collect 
and  receive  rents,  and  to  distrain  and 
bring  actions  for  same  ;  and  also 
authorising  him  to  take  proceedings 
for  the  enforcing  covenants  in  leases, 
and,  for  that  purpose,  to  sign  and 
serve  notices  to  quit.  The  agent 
signed  a  number  of  blank  notices  to 
quit,  and  gave  them  to  his  clerk  B., 
who  brought  them  to  the  lands,  filled 
them  up  there,  and  gave  them  to  a 
bailiff  to  serve.  The  bailiff  served 
the  notices  upon  the  tenants,  but  was 
only  acquainted  personally  with  Kelly. 
An  ejectment  in  the  names  of  A.  P. 
and  M.  P.  was  then  brought  against 
Kelly  and  the  other  defendants.  At 
the  trial,  B.  the  clerk  swore  that  he 
had  received  instructions  from  A.  P. 
himself. — Held^  that  the  effect  of  the 
conveyance  was  to  grant  to  the  hus- 
band and  wife  an  estate  by  entireties. 

Held  alsot  that  the  husband  had 
such  a  legal  estate  in  the  lands  as 
enabled  him  to  serve  notices  to  quit, 
and  to  determine  tenancies,  without 
the  concurrence  of  his  wife. 

Held  alsoy  that  the  power  of  attor- 
ney did  not  give  the  agent  a  general 
authority  to  serve  notices  to  quit. 

Held  alsOf  that  the  statement  of 
B.  was  evidence  of  a  parol  authority 
from  A.  P.  to  serve  notices  to  quit^ 
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EVIDENCE. 


FRANCHISE. 


and  that  therefore  the  notice  ooght  to 
have  been  received  in  evidence. 

Held  aisoy  that  service  of  a  notice 
to  quit  upon  one  of  several  joint  ten- 
ants is  prima  facie  evidence  of  service 
upon  them  all.    C.  P.    Pollok  v.  Keify 
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EVIDENCE  OF  QUALIFICATION. 
See  Fbakchisb,  1. 

EXCEPTIONS,  FORM  OF. 
See  Evidence,  1. 

EXECUTION. 

See  Libel,  L 
Pbactice,  9. 
Sbizdbb  IB  Execution. 

EXECUTOR. 
See  Conditional  Obdeb. 

EXECUTORS,  RIGHTS  OF. 
See  Will,  Constbuction  of,  1, 2. 

FALSE  IMPRISONMENT. 

A,  being  confined  in  the  Marshalsea, 
under  a  civil-bill  decree,  at  the  suit 
of  B,  a  petition  was  presented  by  him 
for  his  discharge  as  an  insolvent 
debtor;  and,  before  adjudication  on 
that  petition,  an  order  of  the  Insolvent 
Court  was  served  on  the  insolvent, 
requiring  him  to  file  a  schedule,  which 
he  disobeyed ;  and  an  order  was  then 
obtained,  on  the  application  of  C,  as  at- 
torney of  B,  for  his  committal  for  this 
contempt,  and  a  warrant  was  there- 
upon granted  by  the  Insolvent  Court ; 
and,  by  virtue  of  this  warrant,  A 
was  committed  to  the  Richmond  Bride- 
well, where  he  remained  until  dis- 
charged by  order  of  this  Court,  such 
committal  having  been  illegal.  In  an 
action  for  false  imprisonment^  brought 
by  A  against  B  and  C,  the  above  facts 
were  proved  ;  and  al^o  a  bill  of  costs 
by  C,  charging  costs  for  obtaining  this 
warrant.  Evidence  was  also  tendered 
of  conversations  between  plaintiff  and 
one  of  the  defendants,   which   took 


place  two  months  prior  to  the  eom- 
mittalf  to  show  malioe^—J7ei<{,  tktt 
this  evidence  wa^  inadaiiflsible. 

Held  also,  that  even  thongli  the 
order  of  the  Insolvent  Court,  directiiig 
the  committal  of  the  plaintiff,  wu 
illegal,  yet,  being  an  order  of  a  eom- 
petent  jurisdiction,  the  defeadantd 
could  not  be  held  responsible  for  act- 
ing under  it,  in  an  action  of  trespasi 
Q.  B.    Murray  v.  Bifrm  576 

FAMILY  REPUTATION. 
See  Civil-bill  Ejectment. 

FATALITY. 
See  Pbocbdubb  Act. 

FIAT. 
See  Practice,  21. 

FRANCHISE. 

1.  A  claimant  to  register  was  retoned 
on  the  list  of  the  Clerk  of  the  Peace 
as  a  person  entitled  to  Yote  for  the 
county  of  C,  in  respect  of  premises 
rated  at  £12. 6s« ;  he  waa  objected  to, 
and  he  then  produced  the  list  of  legi^ 
tered  voters  for  the  year,  wherein  his 
name  appeared  as  a  voter  in  respect 
of  the  same  qualification  as  od  the 
previous  list;  he  also  produced  the 
copy  of  the  register  of  voters  trao5- 
mitted  hy  the  Clerk  oi  the  Peace  to 
the  clerk  of  the  union,  and  bj  him 
returned  to  the  Clerk  of  the  Petee, 
upon  which  his  name  af^ieared  oiiob- 
jected  to. — Held^  that  these  docu- 
ments, taken  together,  established  ft 
prima  facie  case  in  favour  of  the 
claimant ;  and  not  being  displaced,  be 
was  entitled  to  be  on  the  register. 
Ex.  Ch.    Bynu^e  case  413 

2.  A  claimant  to  be  inserted  upon  the  list 
of  voters  for  the  borough  of  Tnke, 
as  occupier  of  two  houses  in  aocoes- 
sion,  had  been  rated  for  the  iMk  ntt 
made  in  the  borough  on  the  4th  of 
March  1856,  for  one  of  the  hooMS, 
but  not.fwr  the  other,  for  which 
another  person  had  been  rated.— 
Held,  that  it  waa  not  uoomuj  that 


FRANCHISE. 

the  claimant  should  have  been  rated 
for  both  houses,  and  no  rate  having 
been  struck  in  the  interval  of  succes- 
sion, he  was  entitled  to  be  registered, 
as  being  in  successive  occupation  of 
qualified  premises.  £z*  Ch.  Mor- 
phj^9  ease  41'8 

3.  Four  brothers  were  rated  in  respect 
of  premises  in  the  borough  of  Tralee, 
at  the  annual  value  of  £55.  Under 
their  father's  will,  the  premises  were 
devised  to  one  of  the  brothers,  not 
the  claimant,  subject  to  charges  for 
the  other  three.  After  his  death,  the 
four  brothers  continued  business  under 
the  old  style  of  their  father's  firm, 
and  all,  except  one,  occupied  the 
premises,  and  were  supported  out  of 
the  profits  of  the  firm.  There  were 
no  articles  of  partnership,  nor  did 
it  appear  that  the  claimant  was  enti- 
tled to  a  share  in  the  profits. — ffeld^ 
that  the  claimant  did  not  jointly  oc- 
cupy in  the  character  of  tenant  or 
owner,  and  was  not  entitled  to  be 
registered  as  a  joint  occupier  of  the 
premises.      Ex.  Ch.    ReardoriB  ease 

420 

4.  Where  several  persons  occupy  pre- 
mises jointly,  some  of  whom  were 
rated  to  the  poor,  others  not,  and  the 
value  of  the  premises,  if  divided  by 
the  number  of  persons  rated,  would 
give  the  statutable  qualification  to 
vote,  but,  if  divided  by  the  number 
of  occupiers,  would  be  too  small — 
Held^  that  none  of  the  occupiers  was 
entitled  to  be  registered.  Ex.  Ch. 
M^DowelVs  ease  434 

FREEHOLD  FRANCHISE. 

A  claimant  served  notice  to  register  as 
a  £50  fireeholder,  without  further  spe- 
cification of  his  title  or  estate. — Held^ 
that  the  description  was  sufi&cient. 
Ex.  Ch.    FUzgerahts  ease  425 

FREEMAN. 

A,  being  bound  apprentice  by  indenture 
to  a  freeman  for  seven  years,  during 
the  term,  by  consent  of  the  master, 
went  into  the  employment  of  a  person 
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not  a  freeman,  and  oonUnued  there 
until  the  expiration  of  his  apprentice- 
ship. There  was  no  transfer  of  the 
indentures. — Held^  that  the  claimant 
was  not  entitled  to  be  on  the  list  of 
freemen.    Ex.  Ch.  Lucas^  ease    429 

FRIVOLOUS  DEFENCE. 
See  Pbacticb,  15. 

GARNISHEE. 
See  Conditional  Ordeb. 

GENERAL  ORDER. 
See  Practice,  4. 

GUARANTEE. 
See  Plxadino,  3,  5, 13, 14. 

HABERE. 
See  Stating  Execution. 

HONORARY  FREEMAN,  SON  OF. 

The  son  of  an  honorary  freeman,  who 
was  created  such  since  the  30th  of 
March  1831,  bom  afler  his  father's 
admission  as  such,  and  duly  admitted 
in  respect  of  births  is  entitled  to  be 
placed  on  the  list  of  freemen,  inasmuch 
as  he  is  an  ordinary  freeman,  and 
therefore,  under  the  13  &  14  Fte., 
c.  9»  entitled  to  vote.  Ex.  Ch.  Or- 
pen^s  ease  432 

HUSBAND  AND  WIFE. 

See  Evidence,  2. 

A  husband  may  bring  an  action  of  eject- 
ment for  non-payment  of  rent  in  his 
own  name  alone,  where  the  lands 
had  been  the  fee-simple  property  of 
the  wife  before  coverture,  and  the 
rent  had  accrued  on  a  demise  made 
by  the  wife's  ancestor.  The  wife  is 
not,  in  such  case,  a  necessary  party. 
C.  P.    Holmes  v.  Henneffon         365 

INCOMPLETE  VERDICT. 
See  Seizure  in  Execution. 

INCUMBERED  ESTATES  ACT, 
CONSTRUCTION  OF. 
See  EljECTif EKT,  3. 
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JUDGMENT. 


INCUMBERED  ESTATES, 
See  Landlord  and  Tenant. 

INDICTMENT. 

Where,  on  an  indictment  charging  the 
prisoner  with  stealing,  and  also  re- 
ceiving goods,  knowing  them  to  be 
stolen,  the  jury  found  a  general  ver- 
dict of  guilty,  not  specifying  on  which 
count  the  verdict  was  found  ;  the 
Court  set  aside  this  verdict,  for  uncer- 
tainty, and  awarded  a  venire  de  novo. 
Q.  B.     The  Queen  v.  Evane         500 

INDORSEMENT  ON  PLAINT. 
See  Pkactice,  3. 

INDORSEMENT  OF  NOTICE 
ON  CIVIL-BILL. 
See  Dbcreb  of  Inferior  Court 
OF  Record. 

INFORMALITY. 
See  Presentment. 

INQUIRY. 
See  Reference  to  Master  to 

ASCERTAIN  DaMAOES. 

INSOLVENT  COURT. 
See  False  Imprisonment. 

insufficif:ncy  of 
servitude. 

See  Freeman. 

INUENDO. 
See  Libel,  2. 

IRREGULARITY. 
See  Marking  Judgment. 
Practice,  3,  7,  10,  13. 

ISSUE,  FORM  OF. 
See  Libel,  1. 

JOINT  OCCUPATION. 
See  Franchise,  3,  4. 

JOINT-STOCK  COMPANIES  ACT. 

In  a  scire  facias  against  a  shareholder 
of  a  Joint-stock  Banking  Company, 
upon  a  judgment  obtained  against  the 
public  officer,  under  the  6  G.  4,  c.  42, 


it  was  stated  that  there  were  no 
effects  or  property  of  the  Compsoj, 
same  being  under  the  administndoo 
of  the  Court  of  Chancery.  The  de- 
fendant pleaded  that  the  Bank  was 
one  within  the  Bankers  Act  (33 
G,  2,  c.  1 4),  and,  being  in  debt,  had 
stopped  payment,  and  that  tbereopon 
its  property  and  effects  became  liable 
to  be  administered,  and  were  under 
the  administration  of  Chancery  (but 
without  stating  the  nature  of  the 
administration  proceeding). 

On  demurrer  to  this  defenoe— 
Held^  that  in  the  absence  of  each 
a  statement,  it  could  not  be  assnjned 
that  the  property  was  being  adminis- 
tered under  the  Bankers  Act,  so  as 
to  raise  the  question  whether  that  Act 
was  repealed  by  the  6  G.  4,  c  42 ;  and 
that  (assuming  both  those  Acts  to  be 
in  force),  the  liability  of  the  Compa- 
ny's property  to  be  applied  in  a  Court 
of  Equity,  under  the  Bankers  Act, 
for  the  benefit  of  the  creditors,  afforded 
no  defence  to  a  proceeding  at  Lav 
under  the  6  6.  4,  c  42,  as  it  woold 
not  have  done  to  a  proceeding  at  Com- 
mon Law  before  that  Act  passed. 

Semble—ThsLt  even  if  it  appeared 
that  a  decree  in  Chancery  bad  been 
made  for  the  administratioa  of  the 
Company's  property,  under  the  Bank- 
ers Act,  such  a  decree  could  not  be 
pleaded  as  a  defence  at  Law;  bat 
that  the  defendant's  proper  coarse 
would  be  to  apply  to  Chanceiy  for 
an  injunction  to  restrain  the  prooeed- 
ings  at  Law. 

Qtksre— Whether  the  6  G.  4, 
c.  42,  had  the  effect  of  repealing  the 
Bankers'  Act  ?  E.  CarroU  v.  JTm- 
necfy  ^ 

JOINT  TENANCY. 
See  EviDEKCB,  2. 
Lease. 

JUDGMENT. 
See  Joint-stock  CoBiP ANUS  Act. 

Practice,  21. 
Record. 
A  judgment  was  entered  on  tbe  lltbof 
May  1855,  in  this  Court,  on  a  bood, 


JURISDICTION. 


LEASE. 
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dated  the  3Ut  of  October  1854,  the 
warrant,  executed  cotemporaneously 
therewith,  being  filed  in  the  Court  of 
Exchequer;  and  a  charging  order, 
founded  on  the  judgment,  was  ob* 
tained  on  the  11th  of  June  1855. — 
Held^  on  an  application  bj  the  assignee 
of  the  defendant,  an  insolvent  debtor, 
to  set  said  proceedings  aside,  that 
though  such  judgment  was  void  as 
against  the  assignee,  because  it  was  not 
entered  within  twenty-one  days  after 
the  date  of  the  bond  and  warrant,  and 
was  entered  in  a  Court  different  from 
that  in  which  the  warrant  had  been 
filed,  and  because  the  defeasance  was 
not  written  on  the  same  paper  as  the 
warrant  of  attorney,  yet  the  Court 
would  not  set  aside  such  proceedings 
on  account  of  matter  expostfactOy  such 
as  an  insolvency  occurring  after  the 
judcrment  and  order  were  obtained. 
Q.  B.    Doolan  v.  Reynolds  233 

JURISDICTION. 

See  Decree  of  Inferior  Court 
OF  Record. 

Practice,  6,  19- 

JURY,  DISCHARGE  OF. 
See  Libel,  4. 

JUSTIFICATION. 
See  Libel,  2. 

LACHES. 
See  Procedure  Act. 

LANDLORD  AND  TENANT. 
See  Ejbctmeht,  1. 
Trespass. 

A  rental,  published  under  an  order  of 
the  Commissioners  of  the  Incumbered 
Estates  Court,  stated  that  the  lands 
intended  to  be  sold  were  subject  to  a 
lease,  at  a  certain  rent,  which  rent 
had  been  abated  ;  and  the  schedule  to 
the  conveyance  executed  by  the  Com- 
missioners adopted  this  rental. — Ueld^ 
in  an  action  by  the  purchaser  under 
this    conveyance,  claiming    the  full 


rent,  that  this  rental,  and  proof  of 
payment  of  the  abated  rent  for  18 
years  prior  to  the  sale,  was  no  answer 
to  the  action. — [Ferrin,  J.,  diuenti- 
tnie.']     Q.  B.     Booth  v.  Daly      460 

LARCENY. 
See  Indictment. 

LEASE. 
See  Ejectment,  1. 

By  lease,  bearing  date  the  11th  of  No- 
vember 1818,  certain  premises  were 
demised  to  A  and  B  as  joint  tenants, 
for  a  term  of  thirty-one  years.  A  be- 
came a  party  to  this  lease  as  security 
for  B,  who  cultivated  the  lands  until 
1831,  when  a  deed  of  partition  was 
executed,  and  A  gave  his  moiety  to  the 
eldest  son  of  B,  and  from  that  period 
A  exercised  no  control  over  the  land ; 
the  rent  having  been  paid  by  B's  family 
up  to  the  expiration  of  the  lease  in 
1849.  B  died  in  1848,  and  his  family 
remained  in  occupation  for  three  years 
and  a-half  after  his  death.  Receipts 
for  the  rent  were  passed  in  A*s  name 
up  to  1848,  when  a  sum  of  £65  was 
paid  by  A.  In  1851,  a  writ  issued 
against  A,  for  arrear  of  this  rent.  To  ' 
this  action,  A  took  defence,  denying 
his  liability;  and  subsequently,  by 
agreement,  a  sum  was  paid  on  account. 
A  was  not  then  in  occupation,  and 
directed  the  agent  of  the  landlord  to 
take  possession. — Held^  that  no  action 
was  maintainable  against  the  repre- 
sentatives of  A,  for  occupation  of  the 
premises  after  the  expiration  of  the 
lease,  and  that  on  this  evidence  the 
Judge  ought  not  to  direct  a  verdict 
for  the  plain ti if,  and  that  it  was  no 
misdirection,  leaving  a  question  to  the 
jury  whether  A  had  assented  to  such 
overholding. — [Crampton,  J^dissen* 
tienie.'] 

Where,  after  defence  filed,  the 
plaintiff  dies,  the  action  may  be  con- 
tinued by  his  personal  representative 
by  entry  of  a  suggestion  ;  liberty  to 
file  such  suggestion  is  granted  on  an 
ex  parte  application.  Q.  B.  ilfa- 
hany  v.  Levis  475 
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MALICE. 


LEGAL  ESTATE. 
See  Will,  2. 

LIABILITY   OF   TENANT. 
See  Landlord  and  Tenant. 

LIBEL. 
See  Slander. 

1.  To  an  action  for  libel,  charging  the 
defendant  with  printing  and  pubh'sh- 
ing  a  libel,  of  and  concerning  the 
plaintiff,  and  of  and  concerning  him 
in  his  occupation  and  business,  the 
defendant  pleaded  that  he  did  not 
print  or  publish,  or  cause  to  be  printed 
or  published,  the  libel,  of  and  con- 
cerning the  plaintiff,  or  of  and  con- 
cerning him  in  his  trade  and  business. 
— Held^  on  appeal,  that  the  proper 
issue  on  such  pleadings  was,  whether 
the  defendant  printed  or  published 
the  libel,  of  or  concerning  the  plaintiff 
in  his  tri^de  and  business  ? 

Held  alsoy  that  a  party  appealing 
from  the  issue  settled  by  a  Judge  is 
not  entitled  to  a  postponement  of  the 
trial,  or  a  stay  of  execution  on  verdict 
and  judgment,  when  the  Judge  at  the 
trial  approves  of  the  issues. 

Held  also,  that  on  an  appeal  motion, 
affidavits  subsequently  filed  cannot  be 
used ;  and,  per  Moobe,  J. — ^Every 
material  fact  in  a  plaint  may  be  tra- 
versed without  an  affidavit,  but  it 
must  be  done  by  separate  defences. 
Q.  B.    Boshell  V.  Anderson  1 

2.  A  plea  of  justification  in  libel  need 
not  necessarily  meet  the  exact  V7ords 
of  the  libel ;  but  may  adopt  the  sense 
of  the  inuendo,  and  justify  that. 
Therefore,  where  a  count  in  libel 
complained  that  the  defendant  had 
published  of  the  plaintiff  the  following 
words : — *'  How  he  next  appeared  in 
Buncrana  as  curate  and  tutor;  how 
he  gave  out,  while  there,  that  he  was 
a  graduate  of  Oxford ;  a  Captain  of 
Dragoons,  Sfc.  (meaning  that  the 
plaintiff  had   been   guilty   of   wilful 

'  falsehood  and  misrepresentation  of 
facts) ;  and  the  defendant  pleaded  that 
the  plaintiff  had  falsely  represented 


that  he  was  a  graduate  of  Oxford,  and 
had  been  a  Surgeon  in  the  Naty^  i^^ 
the  plea  was,  on  demurrer.  Held  to  be 
good.  C.  P.  O'Connor  v.  WaUen  378 

3.  A  bona  fide  communication,  made  in 
reply  to  a  bona  fide  inquiry  coming 
from  a  person  interested  in  the  anbjeet- 
matter  of  the  inquiry,  when  the  com- 
munication is  made  by  a  person  who, 
from  his  position,  is  likely  to  possess 
information  on  the  subject,  wiU  be 
privileged,  even  where  no  moral  obli- 
gation to  make  the  communication 
exists.    C.  P.    Owens  y.  Roberts  386 

4.  To  an  action  of  libel,  defendant  plead- 
ed that  the  publication  was  not  libel- 
lous ;  that  the  words  w^ere  not  used  in 
the  defamatory  sense  imputed,  and  a 
justification.  On  the  close  of  the  plain- 
tiff's case,  and  after  the  defendant's 
Ck)unsel  had  addressed  the  jury,  bat 
before  the  examination  of  his  wit- 
nesses, the  jury  intimated  that  they 
were  of  opinion  that  the  publication 
was  not  a  libel,  and  that  the  inoendos 
were  not  proved.     The  learned  Judge 
allowed  them  to  find  for  the  defendant, 
without  giving  them  any  direction  on 
the  plea  of  justification,  and  the  jury 
were  discharged  without  any  finding 
thereupon. — Held^    that   this   was  a 
mis-trial,  as  the  plaintiff  was  entitled 
to  a  finding  on  that  defence.     Q-  B. 
Pilson  V.  Johnson  505 

LIBERTY  TO  PROCEED  AFTEB 
YEAR  AND  DAY. 

See  Practice,  14. 

LIMITATIONS,  STATUTE   OF. 

See  Receivbb. 
Record. 
Will,  2. 

LIS  MOT  A. 
See  Evidence,  1. 

MALICE. 

See  Practice,  1. 
Slander. 


MARKING  JUDGMENT. 


OCCUPATION. 
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MARKING  JUDGMENT. 

A  plaiDtiff  having  sued  a  Railway  Com- 
pany for  breach  of  duty  as  carriers, 
served  the  writ  of  summons  and  plaint 
on  the  secretary  of  the  Company,  and, 
without  having  given  notice  of  action 
in  the  Dublin  Gazette^  and  one  of  the 
local  newspapers,  marked  judgment  for 
want  of  a  defence  within  the  statu- 
table ^Tiod.-^Held^  that  such  pro- 
ceeding was  irregular,  and  that  the 
135th  section  of  the  Companies 
Clauses  Act,  which  declares  service 
on  the  secretary  of  a  Company  to  be 
good,  is  impliedly  repealed  by  the 
Procedure  Amendment  Act  1853 ;  and 
therefore,  before  marking  judgment 
against  a  Railway  Company,  it  is 
necessary  to  give  notice  in  the  Gazette 
and  one  of  the  local  newspapers  of  the 
issuing  of  the  writ  of  summons  and 
plaint.  Q.  B.  Moore  v.  Belfast  and 
Ballymena  Railway  Co.  44 1 

MARRIAGE,  VALIDITY  OF. 

Where  a  marriage  contract  was  entered 
into  between  two  members  of  the 
Established  Church  of  E.  and  I.,  per 
verba  de  prcesenti,  in  the  presence  and 
with  the  intervention  of  a  clergyman 
in  holy  orders,  of  that  communion, 
and  followed  by  consummation  : — 
Held  (in  accordance  with  7%e  Queen 
v.  Millie,  1 1  CI.  &  F.  572),  that  such 
was  a  valid  marriage,  and  that  the 
issue  thereof  were  legitimate. 

Where,  prior  to  the  late  Marriage 
Act  (7  &  8  Ftc,  c.  81),  a  clergyman 
of  the  United  Church  of  England  and 
Ireland,  being  in  holy  orders,  per- 
formed a  ceremony  of  marriage  be- 
tween himself  and  one  I.  F.,  she  being 
a  Protestant,  by  reading  in  a  room  in 
a  private  house  the  form  of  solemniza- 
tion of  matrimony  as  set  forth  in  the 
Book  of  Common  Prayer ;  no  witness, 
or  any  other  person,  being  present  at 
the  performance  of  such  ceremony, 
but  such  performance  having  been 
seen,  but  not  heard,  by  a  third  party, 
from  an  adjoining  yard,  without  the 
knowledge  of  the  parties  themselves, 
and    such  ceremony   being  followed 


by   consummation: — ffeld,  per  Le- 

FROT,  C.  J.,  PiGOT,  C.B.,  CbAMPTON, 

Perkin,  Moore,  JJ.,  and  Rich- 
ards, B.,  a  sufficient  presence  and 
intervention,  of  a  clergyman  in  holy 
orders,  so  as  to  validate  the  marriage, 
and  legitimatise  the  issue  of  such 
marriage. — (Diesentientibus,  Mona- 
HAN,  C.  J.,  Jackson,  Ball  and 
Keooh,  JJ.,  and  Greene,  B.)  Ex. 
Ch.     Beamish  Y.  Beamish  142 

MERITS. 
See  Affidavit. 

MISDESCRIPTION. 
See  Poor-rate. 

MOTION. 
See  Practice,  3,  7,  8,  14,  19,  20. 

NECESSARIES. 
See  Practice,  6. 

NEW  TRIAL. 
See  Practice,  6,  U. 

NONSUIT,  ORDER  FOR. 
See  Procedure  Act. 

NOTICE. 
See  Practice,  14,  19* 

Reference   to   Master  to 
ascertain  damages. 

NOTICE  OF  CLAIM. 
See  Freehold  Franchise. 

NOTICE  OF  OBJECTION,  SUF- 
FICIENCY OF. 
See  County  Registry. 

* 

A  notice  of  objection  to  the  name  of 
a  claimant  followed  the  form  given  in 
schedule  B,  No.  15,  to  13  &  14  Fife, 
c.  69,  describing  the  objector  to  be 
/*  on  the  list  of  voters  for  the  borough 
of  Sligo." — ffeldf  sufficient,  although 
the  register  of  voters  in  the  borough 
of  Sligo  is  made  up  from  three  sepa- 
rate lists  of  names.  Ex.  Ch.  Olphert's 
case  422 

NOTICE  TO  QUIT. 
See  Evidence,  2. 

OCCUPATION. 
See  Lease. 
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PLEADING.    ' 


OVEE-MARKING  EXECUTION. 
See  Sbizube  in  Execution. 

PAROL  AVERMENT. 
See  Record. 

PAROL  RETAINER. 
See  Attorney. 

PARTIAL  REPORT. 
See  Slander. 

PAYMENT,  STOPPAGE  OF. 
See  Joint-stock  Companies  Act. 

PEDIGREE,  MATTERS  OF. 
See  Evidence,  L 

PENALTIES. 
See  PooR-LA¥r  Act. 

PHYSICIAN. 
See  Affidavit. 

PLAINTIFF  IN  EJECTMENT. 
See  Pbacticis,  18,  19* 

PLEADING. 
See  Joint-stock  Cobapanies  Act. 
Practice,  1, 6, 10, 1 1,  15,  17. 
Record. 
Trespass. 

1.  Where  the  plaintiff  stated  in  his 
plaint  a  certain  agreement,  and  the 
defence  contained  allegations  incon- 
sistent with  that  agreement,  hut  did 
not  traverse  it,  and  issues  having  heen 
taken  on  those  aUegations,  the  defend- 
ant offered  in  evidence  another  and  a 
different  agreement,  to  substantiate 
his  defence: — Held^  that  (under  the 
68th  section  of  the  Common  Law 
Procedure  Act)  he  had  admitted  the 
agreement  in  the  plaint  mentioned,  bj 
not  traversing  it ;  and  that  the  agree- 
ment sought  to  be  relied  on  bj  him 
could  not  be  admitted  in  evidence  to 
controvert  the  former.  £.  Jefferyes 
V.  Lysaght  41 

2.  In  an  action  for  goods  bargained  and 
sold,  and  sold  and  delivered,  a  special 
defence,  stating  that  the  contract  was 
made  on  certain  conditions  not  com- 
plied with,  is  unnecessary,  as  that  de- 


fence may  be  given  in  evidence  under 
a  mere  traverse  or  denial  of  the  con- 
tract. 

Semble — ^however,  that  such  a  spe- 
cial plea  is  not  improper,  and  will  not 
be  set  aside  as  embarrassing. 

The  56th  section  of  the  Common 
Law  Procedure  Act,  which  requires 
the  special  matter  of  the  defence  to 
be  expressly  pleaded,  refers  to  the 
pleading  of  new  facts,  or  facts  extrin- 
sic to  the  plaintiff's  case.  £.  Moeefy 
V.  3P Mullen  69 

3.  Demurrer. — ^In  an  action  for  work 
and  labour,  the  plaint  did  not  avto- 
that  the  work  was  done  at  the  request 
of  the  defendant.  Defendant  demurred 
on  that  ground. — SeH  that  the  ob- 
jection was  fatal,  notwithstanding  that 
the  Common  Law  Procedure  Act 
abolishes  the  formalities  of  pleading. 
E.     Corah  v.  Young  138 

4.  In  an  action  for  goods  sold  and  de- 
livered, the  defendant  pleaded  that 
no  goods  were  bargained,  sold  or  de- 
livered, as  in  the  summons  and  plaint 
alleged. — Held  (per  Monahah«  C.  J., 
and  Ball,  J.),  that  under  this  plea 
the  defendant  was  at  liberty  to  prove 
that  the  sale  had  been  by  sample,  and 
that  the  goods  delivered  were  not  of 
the  same  kind  as  the  sample. 

Held  (per  Torreks  and  Jack- 
son, J  J.),  that  such  matter  of  defence 
should  have  been  specially  pleaded. 
C.  P.     Boake  v.  M'Cracken         259 

6.  To  an  action  for  sei^ng  the  plaintiff's 
goods,  &C.,  the  defendant  pleaded  that 
he  did  not  tuke  or  carry  sway  the 
plaintiff's  goods  ;  that  the  goodsi,  dc, 
in  the  summons  and  plaint  mentioned, 
were  not  the  goods,  &c^  of  the  plain- 
tiff, but  the  goods  of  a  third  party ; 
and  that  the  defendant  seised  them 
by  virtue  of  a  writ  of  JL  fa.  directed 
against  that  party. — Meld,  thai  the 
defence  was  not  double,  so  as  to  re- 
quire the  leave  of  the  Court  to  plead 
several  matters,  under  the  provisk»is 
of  the  45th  General  Order.  C.  P. 
Atkinson  v.  Baker  272 


PLEADINGS,  &c, 

PLEADINGS,  ABSTRACT  OF. 
See  Practice,  10. 

POOR-LAW  ACT. 

In  an  action  for  penalties,  brought  un- 
der the  1  &  2  Ftc,  c.  56,  s.  93  (Irish 
Poor-law  Act),  against  a  guardian  of 
the  Clifden  union,  for  supplying  cer- 
tain provisions  to  that  union,  the 
venue  was  laid  in  the  county  of  the 
city  of  Dublin.  The  defendant  pleaded 
that  in  such  actions  the  venue  was 
local,  under  the  2nd  section  of  the  10 
and  11  Car,  1,  c.  11,  and  that  the 
plaintiff  had  not  made  an  affidavit 
that  the  offences  were  committed  in 
the  county  where  the  venue  was  laid, 
as  required  by  the  3rd  section  of  that 
statute. — Heldy  on  demurrer,  that  the 
1st,  2nd  and  3rd  sections  of  the  10 
and  11  Car.  1,  c.  11,  apply  only  to 
cases  where  the  party  has  an  option 
of  suing  in  an  Inferior  or  in  a  Superior 
Court,  and  do  not  apply  to  cases  where 
the  action  is  required  to  be  brought 
in  a  Superior  Court,  as  is  the  case  in 
actions  for  penalties  under  the  1  &  2 
Kte.,  c.  56,  s.  93.  C.  P.  Banks  v. 
Coneys  684 

POOR-RATE. 

In  a  warrant  authorising  a  poor-rate 
collector  to  levy  rates,  the  occupiers 
were  described  as  '*  tenants  of  com- 
mons."— ffeldf  that  this  was  an  in- 
sufficient description  of  the  occupiers, 
and  did  not  authorise  a  distress  of 
cattle  grazing  on  the  common.  Cr.  Ap. 
The  Queen  v.  Boyle  and  others    598 

POSTEA,  AMENDMENT  OF. 
See  Practice,  20. 

POWER  OF  SALE. 
See  WiiX,  2. 

PRACTICE. 
See  Attobnet. 

Conditional  Order. 

Lease. 

Libel. 

Marking  Judobcent. 

1.  To  an  action  for  maliciously  and 
fiEtlsely,  and  without  reasonable  or 
probable  cause,  filing  an  affidavit  of 
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debt,  and  falsely,  maliciously  and 
without  reasonable  or  probable  cause 
serving  a  notice  thereof  under  the 
Bankrupt  Act,  a  defence  traversing 
the  allegations  of  the  cause  of  action, 
in  the  words  of  the  summons  and 
plaint,  was  held  good.  E.  Dareey 
V.  Cahill  121 

2.  The  costs  of  an  affidavit  of  debt  and 
summons  in  bankruptcy,  ordered  by 
the  Commissioners  (pursuant  to  the 
12  &  13  Ftc,  c.  107,  8.  18),  to  abide 
the  event  of  an  action  pending  at  Law, 
may  be  recovered  under  that  section 
by  the  plaintiff,  if  successful,  as  costs 
in  the  cause,  although  he  may  not 
have  obtained  judgment  in  the  action. 
E.  Phillips  V.  Hughes  122 

3.  A  party  cannot  renew  a  motion 
which  has  been  once  disposed  of;  and 
therefore  where  a  defendant  applied 
to  set  aside  a  summons'  and  plaint  for 
irregularity,  and  the  motion  was  re- 
fused because  the  original  had  not 
been  filed : — Held^  that  he  could  not 
renew  the  motion  after  the  filing  of 
the  original  writ. 

Semble — The  omission  of  the  in- 
dorsement, required  by  the  7th  Ge- 
neral Order  of  January  1864,  is  a 
fatal  irregularity.  E.  0*Brien  ▼• 
Taylor  124 

4.  The  plaintiff  is  entitled  to  require  an 
affidavit  of  merits  when  applied  to 
for  security  for  costs ;  and  if  the  de- 
fendant, when  so  required,  fail  to 
furnish  the  affidavit,  and  applies  to 
the  Court,  he  will  have  to  pay  the 
costs  of  the  motion.  E.  Coveney  v. 
V.  Gibson  130 

5.  Vacation  is  to  be  included  in  the 
computation  of  the  time  within  which 
a  rule  fpr  costs,  in  case  of  not  pro- 
ceeding to  trial,  is  to  be  entered ;  and 
when  that  time  has  elapsed,  the  Court 
has  no  authority  to  allow  the  rule  to 
be  entered.  E.  M^Kinney  v.  Rey- 
nolds 133 

6.  An  action  upon  an  I O  U  and  goods 
sold.  Defence,  infancy.  Replication, 
that  the  I O  U  was  passed  for  neces- 
saries, and  also  that  the  goods  sold 
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were  necessaries.  Issues — First,  whe- 
ther the  I  O  U  was  passed  for  neces- 
saries?— Secondly,  whether  the  goods 
sold  were  necessaries  ?  At  the  tnal, 
the  Judge  permitted  the  plaintiff  to 
amend  the  plaint,  bj  increasing  the 
amount  claimed  for  goods  sold,  so  as 
to  include  the  amount  of  the  I  O  U, 
and  tor  amend  the  particulars  by 
specifying  the  necessaries  for  which 
the  1  O  U  was  passed.  On  a  motion 
for  a  conditional  order  to  set  aside  the 
verdict  because  of  the  amendment — 
Heldy  that  the  amendment  was  proper, 
under  the  Common  Law  Procedure 
Act,  as  it  raised  the  substantial  ques- 
tion in  controversy  ;  and  a  conditional 
order  refused.  £.  Gordon  ▼.  Ha$- 
sard  136 

7.  Where,  pending  a  motion  to  set  aside 
a  defence  for  irregularity,  a  plea  of 
confession  is  filed,  the  plaintiff  is 
entitled,  notwithstanding  such  plea 
of  confession,  to  move  his  motion, 
otherwise  he  will  be  disentitled  to 
the  costs  incurred  by  him  in  such  a 
proceeding.  G.  P.  Good  v.  Allen  244 

8.  Where  the  copy  of  the  summons  and 
plaint  served  omitted  to  state  the 
venue,  which  was  properly  set  forth 
in  the  original  as  filed,  of  which  latter 
fact  the  defendant's  attorney  was 
aware,  the  Court  refused  to  allow  the 
costs  of  a  motion  to  set  aside  the  copy 
and  service.   C.  P.  Harnett  v.  Ahem 

270 

9*  Under  the  provisions  of  section  138 
of  the  Common  Law  Procedure  Act, 
it  should  appear  by  the  affidavit  which 
is  required  to  obtain  a  side-bar  order 
that  the  party  sought  to  be  charged  in 
execution  is  already  in  the  prison  of 
the  Court.  C.  P.  McDonnell  v. 
Anderson  271 

10.  The  102nd  section  of  the  Common 
Law  Procedure  Act  authorises  a 
Judge,  at  the  settlement  of  issues,  also 
to  regulate  the  form  of  the  abstract 
of  the  pleadings  ;  and  such  is  the 
proper  mode  of  proceeding  where  the 
abstract  is  irregular  or  defective.  C.  P. 
Bergin  v.  McDowell  274 


11.  Where  the  case  made  by  the  pUin- 
tiff  at  the  trial  was  a  surprise  on  the 
defendants,  the  Court  granted  a  new 
trial,  though  no  objection  to  the 
Judge's  charge  had  been  takes  by  the 
defendants  at  the  trial* 

Where,  from  a  manifest  errar  in 
one  of  the  pleas,  it  was  impossiUe  to 
try  the  entire  question  between  the 
parties,  the  Court  allowed  the  plea  to 
be  amended  at  the  trial,  on  the  con- 
dition of  the  plaintiff  being  allowed 
to  tender  an  issue  on  the  aefenoe  as 
amended.     C.  P.    Douglas  ?.  Ewing 

359 

12.  The  party  ultimately  suceessfal  is 
entitled  to  the  coats  of  a  preTioos 
abortive  trial  of  the  same  acticm.  CF. 
Bifme  V.  Elliott  381 

Idt  Where  a  demurrer  had  been  filed, 
and  the  paper  books  had  not  been 
lodged  until  after  the  expiration  of  the 
six  days  allowed  by  the  50th  General 
Order,  but  the  usual  Side-bar  nile  to 
set  down  the  case  for  argument  wa? 
subsequently  entered,  the  Court  over- 
ruled a  preliminary  objection  to  the 
hearing  of  the  demurrer,  on  accoor.( 
of  non-compliance  with  the  Ordtr, 
and  Held  that  effect  should  be  given 
to  the  Side- bar  rule  until  set  aaid^ 
C.  P.    CusackY.MCabe  M 

14.  The  rule  for  liberty  to  proceed  in 
an  action,  after  a  year  and  a  daj^ 
must,  under  the  178th  General  Order, 
be  served  on  the  opposite  party  per- 
sonally. The  notice  of  motion  neces- 
sary, under  the  same  Rule,  after  the 
lapse  of  two  years,  need  only  be 
served  on  the  attorney  of  the  opposite 
party.  C.  P.  Killinger  v.  Butler  384 

13.  In  an  action  by  indorsee  against 
acceptor  of  a  bill  of  exchange,  a  pi  a 
that  the  indorsee  had  not  given  full 
value  for  the  bill  was  set  aside  bj 
the  Court  as  being  frivoloos  and 
sham,  and  the  plaintiff  allowed  to 
mark  judgment.  C.  P.  LoughroM 
V.  Hill  385 

16.  Substitution  of  service  may  be  had 
upon  an  English  Company,  by  Beniee 
of  their   agent   residing  in  Ireland, 
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provided  that  any  portion  of  the  cause 
of  action  has  arisen  in  Ireland.  C.  P. 
Kisbey  v.  Chester  Sf  Hofykead  Rail- 
way  Co.  393 

17.  A  defence  to  an  ejectment  for  non- 
payment of  rent,  stating  that  the 
defendant  did  not  hold- the  premises 
as  tenant  thereof  to  the  plaintiff, 
raises  an  immaterial  issue,  and  will 
be  set  asde.     C.  P.    Bell  v.  Beatty 

399 

i  8.  A  party  named  in  an  ejectment  as 
a  plaintiff,  without  his  consent,  will 
be  struck  out  of  the  record,  notwith- 
standing an  indemnity  offered,  unless 
it  be  shown  he  was  a  trustee  for  the 
other  plaintiff.  Q.  B.  Montgomery 
V.  Montgomery  522 

19-  In  an  ejectment,  the  Court  has  no 
authority  to  permit  a  party's  name 
to  be  used  as  plaintiff  without  his 
sanction,  unless  it  is  shown  by  the 
other  plaintiffs  that  the  party  so 
named  is  in  fact  a  trustee  for  them. 

In  every  case  moved  in  Chamber, 
and  directed  to  stand  over  for  the 
Full  Court,  a  notice  of  renewing  the 
motion  must  be  served.  Q.  B.  Sul- 
livan V.  Sullivan  523 

20.  This  Court  will  not  entertain  a 
motion  to  amend  a  postea  ;  such  ap- 
plication is  properly  moveable  before 
the  Judge  who  tried  the  case.  Q.  B. 
Lew  V.  Russell  536 

21.  Where  a  ^t  had  been  obtained, 
and  an  arrest  made  thereunder  at  the 
suit  of  the  plaintiff,  and  a  bail  bond 
executed,  on  which  bail  was  never 
perfected,  and  the  plaintiff  in  the  writ 
obtained  judgment  in  the  action,  and 
issued  a  ca,  sa.  thereon,  but  failed  to 
arrest  the  defendant — Held^  by  ob- 
taining such  judgment,  the  plaintiff 
did  not  thereby  lose  bis  right  to  take 
an  assignment  of  the  bail  bond,  and 
proceed  against  the  bail.  Q.  B.  Har^ 
diman  v.  Fottrell  573 

PRESENTMENT. 

Where  a  presentment  has  been  passed 
by  a  grand  jury,  and  fiated  by  a 
Judge,  this  Court  will  not  grant  a 


certiorari  to  quash  this  presentment, 
on  the  ground  of  informality  in  the 
obtaining  of  the  presentment. 

As  a  general  rule,  the  Court  will 
not  go  behind  a  presentment.  Q.  B. 
Ex  parte  Henn  239 

PRINCIPAL  AND  SURETY. 
See  Seizure  in  Exbcutiok. 

PRIVILEGED  COMMUNICA- 
TION. 
See  Libel,  3. 
Slander. 

PROBABLE   CAUSE,  WANT  OF. 
See  Practice,  1. 

PROCEEDINGS,  JUDICIAL, 
PUBLICATION  OF. 
See  Slander. 

PROCEEDINGS,  SETTING 

ASIDE. 
See  Judgment. 

PROCEDURE  ACT. 
See  Attacrment. 

Conditional  Order. 
Ejectment^  2. 
Lease. 
Libel,  1. 

Marking  Judgbcbnt. 
Pleading,  1,  2,  3. 
Practice,  5,  9»  10. 
Record. 

Reference  to  Master  to 
ascertain  damages* 

Where,  pursuant  to  the  106th  section 
of  the  Common  Law  Procedure  Act^ 
the  defendant  had  entered  a  rule  that 
the  plaintiff  should  proceed  to  trial  at 
Assizes  next  after  the  expiration  of  the 
twenty  days  from  the  service  of  such 
rule,  and  the  plaintiff  not  complying 
with  such  rule,  defendant  entered  the 
peremptory  order  for  nonsuit  and 
his  costs ;  on  an  application  to  set 
aside  or  vary  these  rules,  without  any 
grounds  stated  for  such  re-scission, 
save  the  laches  of  the  clerk  of  the 
attorney :  Held^  that  nothing  but  a 
fatality  can  prevent  the  strict  opera- 
tion of  the  rules ;  and  that  the  de- 
fendant, having  acted  regularly,  was 
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entitled  to  their  protection.     Q.  B. 
Dowell  V.  Huuey  280 

PROPERTY  IN  REGISTERED 
TREES. 
See  Will,  Construction  of,  1. 

PUBLIC  COMPANY. 
See  JoiKT-STociL  Companies  Act. 

PUBLIC  PROCEEDINGS. 
See  Slander. 

RAILWAY  COMPANY. 
See  Marking  Judgment. 

RAILWAY  COMPANY,  NON- 
EXEMPTION  OF. 
See  Tithe  Rentcharge. 

RECEIVER. 

R.  B.  died  in  1819,  seised  in  fee  of  C. 
East  and  of  other  lands,  and  also 
having  a  life  interest  in  the  lands  of 
C.  West,  the  reversion  of  which 
belonged  to  L. — R.  B.  by  his  will 
devised  all  his  real  estates  to  the 
widow  of  his  brother  P.,  for  her  life, 
with  a  power  of  appointment  in  fee 
to  whichever  of  her  two  sons  G.  E.  B. 
or  S.  B.  she  pleased.  Upon  the  death 
of  R.  B.,  G.  E.  B.,  disputing  the  title 
of  his  mother,  entered  upon  all  the 
lands,  including  C.  West,  adversely, 
as  regards  the  latter,  to  the  title  of  L., 
and  continued  in  undisturbed  posses- 
sion until  1825.  From  1825  until 
1841,  the  lands  of  C.  West  were  under 
receivers,  appointed  by  the  Court  of 
Chancery,  at  the  instance  of  the  judg- 
ment creditors  of  R.  B.  and  others. 
The  judgments  against  R.  B.  had 
been  revived  against  the  heir  and 
terretenants  of  R.  B. ;  and  G.  £. 
B.  was  served  as  terretenant.  From 
1840  until  his  death  in  1844,  G.  E.  B 
was  in  the  actual  enjoyment  of  the 
rents  and  profits  of  C.  West,  and, 
upon  his  death,  his  son  and  heir-at- 
law  P.  B.  succeeded  him  in  the  pos- 
session, until  he  was  evicted  thereout, 
as  well  as  out  of  the  other  devised 
estates,  in  1850,  by  the  present  de- 
fendant, claiming  as  the  eldest  son  and 
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heir-at-law  of  S.  B.,  the  appcnntee*  of 
his  mother  under  the  will  of  R*  B.  A 
cross-ejectment  was  brought  in  1857 
by  P.  B.,  and  a  mortgagee  of  G.  E.  B^ 
who  had  not  been  a  party  to  the 
former  suit,  upon  the  ground  that 
R.  B.  had  gained  an  estate  in  fee,  bj 
an  uninterrupted  possession  of  tweotj 
years,  within  the  meaning  of  the 
3  &  4  FF.  4,  c.  27,  as.  2,  3  and  S4. 
At  the  trial,  the  Judge  told  the  jaiy 
in  his  charge  that  the  possession  if 
the  lands  of  C.  West,  by  receivers, 
appointed  at  the  instance  of  the  cre- 
ditors of  R.  B.,  was  such  an  iotermp- 
tion  of  the  twenty  years'  poesessioii 
as  would  prevent  the  statute  frooi 
transferring  to  G.  £.  B.  and  his  heirs 
an  estate  in  fee-simple.  The  Jaiy 
found  that  R.  B.  had  only  a  life  in* 
terest  in  C.  West,  but  that  6.  E.  B. 
and  the  plaintiff  P.  B.  had  not  an  unin- 
terrupted possession  for  twenty  years. 
— Held^  that  the  possession  cxf  the 
,  receiver  for  the  above  purpose  did 
not  so  far  interfere  with  the  poaseasion 
of  G.  E.  B.,  as  to  prevent  the  Statute 
of  Limitations  operating  in  his  fitvonr. 
C.  P.     Groom  v.  Blake  400 

RECORD, 

To  a  writ  of  revivor  of  a  jodgment  of 
1819,  revived  in  1842,  Uie  defendant 
pleaded  that  there  were  two  judg-  * 
ments  of  the  same  date,  for  the  same 
amount  and  between  the  same  parties, 
remaining  unsatisfied,  and  that  neither 
of  said  judgments  had  been  revived, 
it  not  appearing  by  the  record  of  the 
judgment  of  revivor  upon  which  of  the 
judgments  the    Court   had    awarded 
execution  ;  and   secondly,    defendant 
pleaded  that  plaintiff  had  not  sued  forth 
the  writ  of  revivor  within  twenty  years 
after  the  recovery  of  said  judgments,  or 
either  of  them. — Held^  that  the  first 
defence  was   bad,  because  it  was  a 
parol  averment  to  contravene  matter 
of  record. 

Held^  that  the  second  defence  was 
also  bad,  because  the  20th  sectioD 
of  the  Common  Law  Procedure  Act 
(1853),  which  says  no  action  shall  be 
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brought  on  a  jadgment,  but  within 
twenty  years  after  the  oause  of  such 
action  or  recovery  of  such  judgment, 
only  applies  to  actions  begun  by  sum- 
mons and  plaint,  and  not  to  writs  of 
revivor  or  proceedings  by  suggestion. 
Q.B.    Johnttan  V.  BeU  526 

REFERENCE  TO  MASTER  TO 
ASCERTAIN  DAMAGES. 

An  application  for  a  reference  to  the 
Master  to  ascertain  the  amount  of  final 
judgment,  under  Common  Law  Pro- 
cedure Act  1856,  must  be  made  on 
notice,  or  a  conditional  order  only 
will  be  granted.  £.  Hanohan  v. 
Ahem  141 

RENT. 
See  Attachheiit. 

RENTAL. 
See  Landlord  and  Tenant. 

RENT,  ABATEMENT  OF. 
See  Landlobd  and  Tenant. 

REPORT,  WHEN  ACTIONABLE. 
See  Slander. 

REPUTATION,  FAMILY. 
See  Civil-bill  Ejectment. 

REQUEST,  NECESSITY  OF. 
See  Pleading,  3. 

RETAINER. 
See  Attorney. 

REVERSION,  NECESSARY  TO 
SUSTAIN  EJECTMENT. 
i%e  Ejectment,  1. 

RIGHT  OF  ENTRY. 
See  Ejectmbht,  1. 

RULES. 
See  Practice,  5»  14. 

RULE  TO  PROCEED  TO  TRIAL. 
See  Procedure  Act. 

SALE  BY  SAMPLE* 
See  Plbadino,  4. 


SEIZURE,   &c.         617 

SCIRE  FACIAS. 
See  JoiNT-sTOOK  Cobcpanibs  Act. 

SCOTCH  MARRIAGE. 
See  Evidence,  1 . 

SECURITY  FOR  COSTS. 
See  Practice,  4. 

SEIZURE  IN  EXECUTION. 

Where  a  creditor,  having  seized  the 
goods  of  a  principal  debtor  in  exe- 
cution, afterwards  caused  a  return  of 
nulla  bona  to  be  made  on  the  writ  of 
execution,  and  forbore  to  sell  the 
goods,  though  called  on  by  the  surety 
so  to  do,  and  then  issued  a  ca.  sa. 
against  the  person  of  the  surety, 
marked  for  the  full  sum  due,  without 
deducting  therefrom  the  value  of  the 
goods  so  seized: — Held^  that  this 
amounted  to  a  voluntary  abandon- 
ment of  the  seizure ;  and  that,  as  the 
seizure  and  subsequent  abandonment 
of  the  goods  of  the  principal  operated 
in  Equity  as  a  discharge  pro  tamo 
of  the  surety  (who  was  entitled  to 
call  upon  the  creditor  to  proceed  and 
sell  the  goods,  and  to  give  him  credit 
for  the  amount  realised  by  such  sale), 
the  value  of  those  goods  was  an 
equitable  deduction,  to  which  the 
pUintiff  should  be  entitled  under  the 
statute  of  6  Anne^  c.  7* 

Held  aliOf  that  an  action  at  Com- 
mon Law  Ues  for  maliciously»  and 
without  probable  cause,  overmarking 
the  writ  of  execution  under  which 
the  debtor  is  arrested,  as  the  statute 
of  Anne  provides  no  specific  remedy 
for  that  case,  but  only  for  the  case 
of  the  omission  to  deliver  a  proper 
certificate,  or  for  overcharging  the 
debtor  in  that  certificate. 

Plaintiff,  having  deposed  in  evi- 
dence that  he  wrote  a  letter  about 
his  affairs  to  the  defendant,  calling 
on  him  to  sell  the  goods  so  seized, 
and  that  he,  or  somebody  for  him, 
posted  it ;  and  evidence  having  been 
given  that  the  defendant  had  held  a 
conversation  with  a  third  person,  in 
which  he  stated  that  he  had  been 
so  called  upon,  and  during    which 
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conyersation  he  held  a  letter  in  his 
handy  which  he  did  not  read,  but 
which  he  said  he  had  received  on 
the  subject : — Held^  sufficient  ground 
to  admit  secondary  evidence  of  the 
letter  written  by  plaintiff  (a  notice 
to  produce  having  been  served). 

The  decree  in  a  Chancery  petition 
matter,  in  which  the  plaintiff  was 
petitioner,  and  the  defendant  was  a 
respondent  as  public  officer  of  a 
Bank,  and  in  which  matter  the 
amount  of  the  value  of  the  goods 
seized  by  defendant,  and  the  plain- 
tiff's right  to  that  amount,  as  an 
equitable  deduction,  had  been  deter- 
mined, being  offered  in  evidence,  was 
objected  to,  as  obtained  against  the 
defendant  in  auire  droit. — Held^  that 
such  proceeding  was  not  res  inter  alios 
acta,  but  was  admissible  against  de- 
fendant, as  he  had,  prinut  facie^  a 
complete  control  over  the  suit  as  a 
party  thereto  (no  evidence  of  limited 
control  having  been  given). 

HeldalsOt  that  this  decree,  although 
made  subsequently  to  the  arrest  com- 
plained of,  was  evidence  at  least  to 
prove  the  value  of  the  goods,  which 
had  been  ascertained  thereby;  and 
that,  if  admissible  for  any  purpose, 
the  exception  taken  to  its  reception, 
being  general,  should  be  overruled. 

Semble  aUoj  that  the  decree  would 
be  admissible  as  the  decision  of  a 
Court  of  competent  jurisdiction,  that 
a  right  to  an  equitable  deduction  had 
existed  at  the  time  the  execution 
issued. 

Semble. — A  party  maliciously  ar- 
resting another  for  more  than  is  due 
cannot  be  held  to  have  probable  cause, 
by  reason  of  his  mere  belief  that  he 
is  warranted  by  law  in  so  doing. 

The  relinquishing  of  the  execution 
against  the  goods  of  the  principal, 
and  the  issuing  of  execution  against 
the  person  of  the  surety,  with  the 
motive  of  serving  the  principal  by 
injuring  the  surety,  is  evidence  for 
the  jury  on  the  question  of  malice. 


SLANDER. 

Letters  written  by  the  defendsnt's 
solicitor,  subsequently  to  the  tirest  of 
the  plaintiff,  with  reference  thereto, 
were  Held  properly  receivable  as  eri- 
dence  of  malice  in  the  arrest ;  ts  the 
animus  of  the  defendant  is  to  be 
inferred  by  the  jury  ex  anieeedaiiiikm 
et  consequenHbus. 

An  incomplete  finding  of  the  joij 
on  one  of  the  issues  in  the  case  wu 
Held  immaterial,  as  the  admiasioiuoa 
the  record  and  the  findings  on  the 
other  issues  showed  a  sufficient  cuk 
of  action,  although,  if  the  former  bid 
stood  alone,  there  should  have  been  a 
venire  de  novo*  £.  S^^eneerY^Tkonf' 
son  537 

SERVICE. 
See  Civil-bill  Ejectksht. 
Marking  Jubomeht. 
Practicb,  8,  16. 

SETTING  ASIDE  DEFENCE 
See  PLEADnia,  1. 

SETTING  ASIDE  PEOCEBDINGS. 
See  Judgment. 

SEVERAL  ISSUES. 
See  Libel,  4. 

SIDfirBAB  RULE. 
See  Pbactice,  9- 

SLANDER. 
See  Libel,  1. 

Action  for  a  libel  published  by  the  de- 
fendant in  a  newspaper. 

The  defendant  pleaded  that  be  wu 
a  guardian  of  the  poor  of  a  cflrtvo 
union,  and  at  a  meeting  of  the  boini 
of  guardians  of  that  union  a  disausioD 
arose  in  reference  to  the  plaintiff  aod 
that  speeches  were  made  by  sevenl 
of  the  guardians,  including  the  de- 
fendant, and  by  the  plaintiff  on  his 
own  behalf,  and  that  the  defisiidiBt 
spoke  in  discharge  of  a  pabUc  do^i 
without  malice,  &c. ;  also,  ibsi  ^ 
order  to  assist  the  newspaper  xepoi^ 
ter,  who  attended  for  the  puipoic  of 
reporting  the  prooeedingi,  to  pnUu^ 


SOUACE,  &c. 

a  correct  account  of  them,  he  handed 
to  him  a  correct  report  of  his  own 
speech,  and  that  the  proprietor  of  said 
newspaper  pnblished,  without  anj 
communication  with  the  defendant  or 
his  consent,  a  portion  of  said  speech 
onlj^^^Held,  as  to  the  first  defence, 
that  the  defendant  was  not  privileged, 
as  it  appeared  on  the  defence  itself 
that  the  report  of  the  proceedings 
was  not  a  fair  one ;  the  speeches  of 
the  other  guardians,  or  of  the  plaintiff 
himself,  not  having  been  given. 

Held  aliOf  that  if  the  privileged 
occasion  failed,  the  denial  of  malice 
did  not  constitute  a  defence. 

ffeUy  as  to  the  second  defence, 
that  the  defendant  was  responsible 
for  the  fair  publication  of  the  pro- 
ceedings, when  he  gave  a  report  of 
his  own  speech  for  publication.  £. 
Pierce  v.  EUis  55 

SOURCE  FROM  WHICH  EVI- 
DENCE  IS  DERIVED. 

See  Civiii-BiLL  Ejbctrbnt. 

STATDTE. 
See  Ejectment,  1. 

STATUTORY  AND  EQUITABLE 

DEFENCE. 

See  Ejectment,  3. 

STATUTES  CITED  AND 
COMMENTED  ON. 


1  ir.  7, C.4 

25  H.  8,  cc.  21  and  22 

31  ff.  8,  c.  14  145, 

32  ff.  8,  c.  10 

2  &  3  J?.  6,  c  21 
2  &  3  J&.  6,  c.  2 
5&6J?.6,  c.  12 
6&6E.6je.  12 
12  Car.  2,  c.  33 

I  JaCf  c.  25 

T  W.&M.  (p.  129) 
9W.&M.  (p.  438) 

II  &12  IF.  3,  c.  2CIr.J 
15  W.  &  Mi  (p.  166) 

10  Annty  c.  19,  s.  176  (Eng.) 


153 
143 
146,  153 
145,  153 
145 
153 
145 
146 
145 
154 
480 
483 
353 
485 
167 


STATUTES,  &c.  619 

1 1  Anne^  c.  2,  8.  8  20 

4  G.  1,  c.  5  32 
8  G.  1,  c.  2  32 

8  G.  1,  c4,  8.  2(7r.^  528 

12  G.  1,  c.  3  146 

5  G.  2,  c.  4  32 

9  G.  2,  c.  7  450 
11  G.  2,  c.  10  145 
19  G.  2.  c.  13  146 

25  G.  2,  c.  13  32 

26  6r.  3,  c.  33, 8  15.    English  Marriage 

Act  155,  167 

29  G.  2,  c.  16,  8.  3  9 

33  G.  2,  8.  2  7 

33  6.2,  c.  14,8.8  10 

5&6(?.  3,  c.  17  453 

15  &  16  G.  3,  c.  27,  8.  3  32 
21  &  22  G.  3,  c.  25.    Irish  Marriage 

Act         168 

23  &  24  G.  3,  c.  39.  8.  3  451 

33  G.  3,  c.  5.  Upper  Canada  145 

40  G.  3,  c.  22,  88.  1  and  8  U 

57  (t.  3,  c.  51.  Newfoundland  145,  168 

58  G.  3,  c.  84  168 
58  G.  3,  c.  39  20 
1  G.  4,  c.  41  20 

3  G.  4,  c.  39,  8.  3  (Eng.)  235 

4  G.  4,  c.  99,  88.  21  and  25.  Groulbum's 

Act  514 

5&.  4,  c.  65  513 

5  (?.  4,  c  68  169 

5  G.  4,  c.  73,  8.  17  10 

6  G.  4,  c.  68  145 

6  G.  4,  c.  42,  88.  17,  18  6 

7  G.  4,  c.  57  234 
7  &  8  6.  4,  c.  60,  8.  4  514 
10  G.  4,  c.  17  145 
2&3  ^.4,  C.119  515 
3  &  4  fF.  4,  c.  27,  8.  40  533 
3&4  FT.  4,  c.  100  515 
3  &  4  FT.  4,  c.  26  29 
6  W.  4,  c.  53.  Railway  Act  512 
6  &  7  H^.  4,  c.  85  145 
6&7  FF.  4,c.  116,8.55  50 
1  Fie,  c.  26,  8.  26  452 
1  &  2  Ftc,  c.  109  510 
1  &  2  Ftc,  c  56, 8. 93.    Irish  Poor  Law 

Act      584 

3  &  4  Ftc,  c.  105  574 

3  &  4  Ftc,  c.  105,  8.  12  234 

5&6  Ftc.,c.  113  156 

5  &  6  Fie,  c.  39  395 

6  &  7  Fte,  c.  39  156 
6&7  Ftc,  c  116,8.55  244 
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T  &  S  Vie.,  c.  81.     Dominica  Law  for 

1802  145 

7&8  Fm?.,  C.81,  8.  13  156 

7  &  8  Ktc,  c.  81.     Irish  Marriage  Act 

169 

8  &  9  Fic,  c.  37,  8.  5.  Currency  Act  10 
8  &  9  Vic.^  c.  16,  8.  135.  Lands  Clauses 

Consolidation  Act    443 
8  ife  9  Fttj.,  c.  127.  51 

9&  10  Ffc.,c.  111,8.3  228 

11  &  12  Ftc,  c.  28,  88.  1,6  48 

12  &  13  Vic.,  c.  113,  8.  24.     Bankrupt 

Act  121 
12  &  13  Vie.,  c.  107.  Bankrupt  Act  122 
12  &  13  Fie.,c.  27  321 

12  &  13  Vie.,  8.  77  464 

14  &  15  Vie.,  c  57,  88. 116,  118  49 
14  &  15  Vie.,  c.  57,  88.  73,  81,  86  20 
16&17FIC.,  0.113  590 

17  &  18  Vie.,  c  125,  8.  83  255 

19  &  20  Vie.,  c.  77,  s.  3  132 

19  &  20  Vie.,  c  102,  8.  99.    Procedure 

Act  141 
19  &  20  Vie.,  c.  102,  8.  50  509 

STAYING  EXECUTION. 

The  Court  will  not  stay  execution  on  a 
habere  obtained  in  an  action  of  eject- 
ment for  non-payment  of  rent,  unless 
all  rent  due  at  the  time  of  the  issuing 
of  the  habere  be  paid  to  the  plaintiff. 
Q.B.     Tottenham  ▼.  Goff  237 

STAYING  PROCEEDINGS. 

An  application  under  the  provisions  of 
section  22  of  the  Chancery  Regulation 
Act  should  be  made  before  a  single 
Judge,  and  not  before  the  Full  Court 
C.  P.     Fitzgerald  v.  Marsh         277 

SPOPPAGE  OF  PAYMENT. 
See  Joint-stock  Companies  Act. 

STRIKING  OUT  PARTIES. 
See  Practice,  18,  19. 

SUBSTITUTION  OF  SERVICE. 
See  Practice,  16. 

SUCCESSIVE  OCCUPATION. 
See  Franchise,  2. 


TRESPASS. 

SUGGESTION. 
See  Lease. 

SUMMONS  AND  PLAINT. 
See  Practice,  3,  8. 

SURPRISE. 
See  Practice,  11. 

TIMBER  ACTS,  CONSTRUCTION 

OF. 

See  Well,  Constructior  of,  1. 

TIME. 
See  Practice,  6. 

TITHE  RENTCHARGE. 

An  applotment  was  made  under  the 
Tithe  Composition  Act,  on  cvtain 
lands,  of  which  Lord  H.  was  entitled 
to  the  first  estate  of  inheritaDoe.  The 
defendants,  for  the  purposes  of  their 
Railway,  took  a  conveyance  of  the 
estate  from  Lord  H.  The  tithe,  pur- 
suant to  the  1  &  2  Vie.,  c.  109,  had 
been  reduced  one-fourth* — Heldy  tbit 
the  rentcharge,  imposed  by  1  &  2  Yk^ 
being  substituted  in  lieu  of  the  charge 
formerly  created  on  the  lands,  re- 
mained a  charge  thereon,  and  that 
the  lands  being  occupied  as  a  Bailwajr 
made  no  ground  of  exemption.  Q-  B. 
Hertford  v.  Ulster  Railway  Co.  511 

TRAVERSE. 
See  Libel,  L 
Pleading,  1. 

TRESPASS. 

To  an  action  of  trespass,  for  breaking 
and  entering  the  close  of  the  plaintiff, 
and  seizing  and  taking  and  eair^ing 
away  and  converting  the  goods  and 
chattels  of  the  pkintiff,  the  defendant 
pleaded  a  justification  ; — because  of 
an  arrear  of  rent  being  due  hj  the 
plaintiff  to  the  defendant  »  his  land- 
lord, he,  the  defendant,  entered  sod 
distrained  the  goods  and  chattels  as 


TRIAL,  &c. 

and  for  a  distress  for  tlie  rent  due, 
*'  according  to  the  form  of  the  statute 
in  such  case  made  and  provided;" 
qum  sunt  eademy  &c — Held,  on  de- 
i  mnrrer  to  this  defence,  per  Lefrot, 
C.  J^  and  Pbbbin,  J.,  that  such 
general  pleading  was  good ;  and  per 
Cbamfton  and  Moobs,  JJ^  that  the 
requirements  of  the  statute  9  &  1 0  Vic^ 
c.  Ill,  should  have  been  specifically 
set  out  in  the  defence.  Q.  B.  SpraU 
V.  Mwrphy  489 

TRIAL,  WITNESS  UNABLE   TO 
ATTEND. 

See  AYViDATrr. 

VACATIOlf. 
See  Pbacticb,  5. 

VENUE. 
See  PooB-i«AW  Act. 

VERDICT,  GENERAL- 
See  Ihdictmbnt. 

VERBAL  AUTHORITY. 
See  Attobnet. 

VOTER. 
See  ConiiTr  Reoistbt. 

WARRANT. 

See  POOB-BATE. 

WILL,  CONSTRUCTION  OF. 

1.  A,  by  his  will,  dated  the  2l8t  of  No- 
vember 1832,  reciting  that  he  was 
seised  in  fee-simple  of  certain  estates, 
and  also  of  the  reversion  in  fee  in 
certain  settled  estates,  and  that  he 
was  desirous  of  settling  and  disposing 
of  his  unsettled  and  other  estates,*de- 
vised  to  trustees  all  the  lands  of  which 
be  was  seised  in  fee-simple,  and  also 
his  reversion  in  fee  of  his  settled 
estates,  and  all  his  estate  and  interest 
in  said  estates  respectively,  upon 
certain  trusts  therein  named ;  and  by 
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a  jcodicil,  reciting  that  he  had  pur- 
chased certain  freeholds,  and  had 
converted  leaseholds  into  freeholds, 
he  specifically  devised  the  same,  and 
such  as  he  should  thereafter  purchase, 
upon  the  same  trusts.  At  the  time 
of  making  this  will  and  codicil,  he 
was  seised  under  a  lease  of  an  estate 

for  lives. Held,  that  that  leasehold 

interest  did  not  pass  to  the  trustees 
under  the  will  and  codicil,  but  de- 
scended upon  the  heir-at-law  of  the 
testator. 

A,  in  his  lifetime,  planted  timber 
trees  on  said  leasehold  estate,  and 
duly  registered  the  same,  and  died 
without  having  felled  the  timber,  and 
was  succeeded  by  B,  his  heir-at-law, 
the  surviving  life  in  the  lease.  After 
the  death  of  B,  and  within  twelve 
months  after  his  decease,  his  personal 
representatives  cut  the  timber- 

£feld,  that  at  Common  Law,  the 
timber  was  part  of  the  inheritance 
until  severed ;  but  that  when  severed, 
it  became  a  mere  chattel ;  and  that 
under  the  Timber  Acts,  the  tenant 
not  having  felled  said  trees  during  the 
existence  of  the  lease,  they  remained 
part  of  the  inheritance,  and  descended 
with  the  land.  Q.  B.  Alexander  v. 
Godletf  445 

2.  |A  testator  by  his  will  appoints  execu- 
tors, and  empowers  them  "  to  act  as 
such,   and    that    they    will    dispose 
and  manage  the  effects  in  manner 
and    form   following : — ^First,  I  re- 
commend  my    lawful    debts    to    be 
paid,  as  my  lawful  debts  to  be  re- 
covered.**    He  then  devised  his  real 
estates  among    his    sons  in  certain 
portions,  each  son  to  become  entitled 
to  possession  upon  his  marriage,  sub- 
ject to  a  proportionate  share  of  the 
debts  and  charges  affecting  the  real 
estate. — Held,  that  the  executors  took 
the  legal  estate  only  during  the  inter- 
val between  the  death  of  the  testator 
and  the  happening  of  the  event  upon 
which  each  son  was  to  become  entitled 
to  possession ;  and  that  the  words  of 
the  will  did  not  give  the  executors  a 
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power  to  Bell  the  lands  for  the  pay- 
ment of  the  testator's  debts* 

Held  alsot  that  the  heir-at-law  of 
one  of  the  devisees,  who  had  died  intes- 
tate, had  a  sufficient  legal  estate  to 
maintain  an  action  of  ejectment  on  the 
title,  although  there  had  been  no  re- 
conveyance by  the  executors. 


WITNESS,  &C. 

Held  afro,  that  continQoas  poflaes- 
sion  for  twenty  years,  by  a  trespasBer 
and  those  deriving  under  him,  ban  the 
right  of  the  true  owner.  C.  P.  Ketfi 
V.  Kirby  and  wife  591 

WITNESS  UNABLE  TO 
ATTEND. 

See  Affidavit. 


I 


